Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


^ 


.  ^ 


n 


THE 


AMERICAN     REPORTS 


OORTAUriNO 


ALL  DECISIONS  OF  GENERAL  INTEREST 


OBGIOKD  IN 


THE  COUftTS  OF  LAST  RESORT 


OV  THB 


SETERAL  STATES 


NOTES  AND  REFERENCES 


BT 


ISAAC    GRANT  THOMPSON. 


VOL.    XXVI. 


OORTAININO  At«I«  0ASB8  OF  OSNERAIj  AUTHOKITT  IN  THS  TOIXOWINO 

KBPORTS: 

BUSH;  44  CONNECTICUT;   10  FLORIDA;  28  GRATTAN;  29  GRAT 

TAN;  56  INDIANA:  57  INDIANA  ;  fi8  INDIANA;  68  INDIANA: 

46  IOWA;    IH  KANSAS;    28  LOUISIANA    ANNUAL; 

124  MASSACHUSETTS;  37  MICHIGAN;  70  NEW 

YORK ;  46  TEXAS ;  47  TEXAS ;  48  TEXAS. 


* 


•   • .  •- 


BAN  FRANCISCO: 

BANCROFT-WHITNEY  OOMPANT, 

Law  Pubushbrs  and  Law  BooKSKCLK^ff.^*       • 

1879. 


JUL  2  9 1942 


aooordiiur  to  act  of  OoDgraas,  In  tlie  year  elicfateen  hundred  and  saventf^nlDe 

Bt  JOHN  O.  PAKSONS,  JB., 
IntbeoOkieof  tkeUlmil^of  GbtigrMa«aft  WaatHnffUan. 


AiiD  rwoftwD  etf 

,    PARaOlta    AVD    OOMFAVTi 


•    *     ^  • 


•  •• 


*    • 


SCHEDULE 


OF  STATB  BBPOBT8  FBOM  WHICH  CASES  HAVE  BBBK  SBLECfTBD 

FOB  THE  AMERICAN  REPORTS. 

— *r-: '^. 


The  Tolumes  of  State  Report^   are  in   parenthesis,  and  the  Tolnmes  of 
Reports  in  heavy  letter. 


Alabaaia  (44)  4;  (45)  6;  (46)  7;  (47)  11 ;  (48)  17;  (49,  50)  20;  (51,  52)  9t; 

(53,  54)  25. 
Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  IS;  (29,  30)  21;  (31)  25. 
Bazier  (Tenn.)  (1)  25. 

Bush  (Ky.)  (7)  «;  (8)  8;  (9)  16;  (10)  19;  (11)  21;  (12)  28;  (13)  28. 
California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  21. 
CMondo(l)9;  (2,3)25. 
Omnecticut  (36)  4;    (37,  38)  9;    (39)  12;    (40)  16;    (41,  42)  19;    (43)  21; 

(44)  26. 
Florida  (13)  7:  (14)  14;  (15)  21;  (16)28. 
Qeorgia  (40)  2;  (41. 42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (61, 

62,  53,  54,  55,  56)  21 ;  (57,  58)  24. 
Grnttan  (Va)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;  (26y  27)  21. 

(28,  29)  26.  ' 

Heiakell  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  5)  18;  (6,  7)  19;  (8,  9)  24. 
HoQrton  (Del.)  (3)  11 ;  (4)  16. 
HfiDois  (51)  2;  (52)  4;  (53,  54)  5;   (55,  56)  8;    (57,  58)  11;  (59,  60,  61,  62, 

63)  14;  (64,.  65,  66,  67)  16;  (68,  69)  18;   (76,  76,  77,  78)  20;  (70, 

71,  72,  79,  80)  22;  (73,  74)*  24;  (81,  82,  83,  84)  25. 
(32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 

18;  (44,  45,  46)  15;   (47,  48)  17;   (49,  50,  51)  19;   (52,  53)  21;   (54, 

65)28;  (56,57,58,  59)26. 
(27)  1 ;  (28,  29)  4;  (30)  6;   (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

38^  39)  IS;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26. 
(5,  6)  7;  (7,  8,  9)12;   (10,  11,  12)  15;  (13,  14)  19;  (16,  16,  17)  22; 

(18)  26. 
Louisiana  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21 ;  (28)  26. 


^  The  htetua  to  tbe  Illlooto  Reports  srlaes  ttom  the  tmol  that  the  yolumei 
tks  Wh  and  ttaa  Wh  were  publiatied  after  the  78Ch  and  three  suooeedlng  yolumea. 


IT  SCHEDULE  OF  STATE  REPORTS. 

Maine  (57)  2;  (58)4;  <59)8;  (60)  11;  (61)  14;  (62)  16;    (63,  64)  18;  (65) 

20;  (66)22;  (67)  24. 
MarjlADd  (31)  1 ;  (32.  33)  t;  (34,  35)  6;    (36,  37)  11 ;  (38,  39,  40)  17;  (41, 

42,  43)  20;  (44)  22;  (45,  46)  24. 
Massachusetts  (100)  1;  (101,  102)1;  (103)4;   (104)  6;  (105)7;  (106)8; 

(107)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  115)  16;  (112,116)  17; 
*  (113)  18;    (114,  117,  118)  19;    (119)20;    (120)  21;    (121,  122)  2S; 

(123)  25 ,  (124)  26. 
Micnigan  (19)  2;    (20,  21)  4;  (22)  7;    (23,  24)  9;  (25,  26)  12;  (27,  28)  U; 

(29,  80,  81)  18;  (32,  33)  20;  (34)  22;  (35,  36)  24;  (37)  26. 
Minnesota  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18;  (22)  21;  (23)  2^ 
Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46.  47,  48)  12;  (49.  50)  19;  (61,  62, 

53)  24. 
Missouri  (46)  2 ;    (47)4;   (48,49)8;   (50,51)11;    (52,53,54)14;  (66^66, 

57,  58)  17;  (59,  60,  61,  62,  63)  21. 
MonUna  (1,  2)  25. 
Nebraska  (3,  4)  19;  (5)  25. 
Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21. 
New  Hampshire  t48)  2 ;    (49)6;   (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

55)  20 ;  (56)  22 ;  (57)  24. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (87)  18;  (38)  20;  (39)  28. 
New  York  (41,  42)  1 ;  (43)  8;    (44)  4;   (45)  6;   (46.  47)  7 ;  (48)  8;  (49,  50, 

51)  10;    (52)  11;   (53,  54)  18;    (55)  14;   (56,  57)  16;    (58,  59)  17; 

(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67,  68)  28;  (69)  25; 

(70)  26. 
North  Carolina  (65)  6 ;  (66)8;  (67,68,69)12;    (70)16;   (71)17;  (72,73, 

74)  21 ;  (75,  76)  22;  (77,  78)  24. 
Ohio  (19)  2;  (20)  6;  (21)  8;    (22)  10;  (23)  18;  (24)  16;  (25)  18;  (26)  80; 

(27,  28)  22 ;  (29)  28. 
Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  25. 
Pennsylvania  (62)  1;    (63,64,65)8;    (66,67)6;    (68,69)8;    (70,71)10; 

(72,  73)  13;   (74,  75)  15;   (76,  77)  18;    (78,  79,  80)  21;   (81,  82)  82; 

(83,  84)  24. 
Rhode  Island  (8)  6 ;  (9)  11 ;  (10)  14;  (II)  28. 
South  Carolina  (1  N.  S.)  7;  (2,  3,  4)  16;  (5)  22;  (6,  7)  24. 
Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;  (43,  44, 

45)  28 ;  (46,  47,  48)  26. 
Vermont  (42)  1 ;  (43)  5;  (44)  8;  (45)  12;  (46)  14;  (47)  19;  (48)  21;  (49)84. 
West  Virginia  (4)  6:  (5)  18;  (6)  20;  (7,  8)  28. 
Wisconsin  (24)  1;  (25)  8;  (26)  7;  (27,  28,  29)  9;   (30,  31)  11;    (32,  33)  14; 

(34,  35,  36)  17;  (37)  19;  (38,  39)  20;  (40,  41)  22;  (42)  24. 
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Rewofrdfor  arrest — recoverable  by  special  constable* 

Any  person  may  bind  himself  by  a  public  offer  of  a  reward  for  the  arreet  of  a 
criminal  offender,  whether  the  offer  la  oral  or  otherwise. 

A  regular  constable,  who  has  a  warrant  for  such  arrest,  but  who,  relying  on  tha 
offer  of  reward,  arrests  the  offender  outside  his  bailiwick,  cannot  recover 
the  reward.     It  is  his  duty  to  make  the  arrest. 

Otherwise  as  to  a  special  constable,  holding  a  warrant  directed  simply  to  anj 
constable  of  a  county,  and  who  in  like  manner  and  with  the  like  reliance 
makes  the  arrest ;  and  snch  special  constable  may  maintain  an  action  to 
leeover  the  reward  jointly  with  others  who  assisted  in  the  arrest.  {See  note, 
p.  5.) 

ACTION  to  recoTer  the  amount  of  a  reward.  The  action  was 
originally  brought  before  a  justice  of  the  peace,  where  the 
defendant  had  judgment,  and  the  plaintiffs  appealed  to  the  Circuit. 
l%e  complaint  stated  that  one  Robert  Hewey,  haying  attempted  to 
shoot  the  defendant,  escaped  from  the  county;  that  the  defendant 
thereupon  offered  a  reward  of  1100  to  any  person  who  should  appre- 
bend  him;  that  the  plaintiffs,  relying  on  said  offer,  searched  for  and 
arrested  him  in  another  county,  brought  him  into  Fountain  county 
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and  delivered  bim  to  the  sheriff  who  lodged  him  in  jail,  where  he 
then  remained;  and  that  defendant  refused  to  pay  the  reward. 
The  defendant  demurred;  his  demurrer  was  overruled;  he  thea 
answered,  and  the  cause  was  tried  before  a  jury.  It  appeared  on 
the  trial  that  one  of  the  plaintiffs,  at  the  time  of  the  arresfc,  held  a 
warrant  for  the  arrest,  issued  by  a  justice  of  the  peace  of  Fountain 
county,  directed  simply  "to  any  constable  of  that  county,*' and 
indorsed  with  an  authority  to  that  plaintiff,  who  was  not  a  c&asta- 
ble,  to  serve  the  writ.  He  made  return  to  the  warrant  that  he  had 
arrested  the  prisoner  and  had  his  body  in  court.  He  testified,  how- 
ever, that  the  arrest  was  not  made  by  virtue  of  the  warrant,  but 
that  the  plaintiffs  took  him  in  another  county  and  brought  him 
into  Fountain  county.  The  court  charged  that  if  the  arrest  was 
made  outside  of  Fountain  county,  the  warrant  was  void;  that  if  the 
jury  believed  the  arrest  was  made  within  the  constable's  jurisdic- 
tion, and  by  virtue  of  the  writ,  the  plaintiffs  could  not  recover; 
but  if  they  believed  the  arrest  was  made  out  of  the  county  by  per- 
sons induced  to  perform  the  labor,  they  could  recover.  The  plain- 
tiffs  had  judgment,  and  a  motion  for  a  new  trial  was  overruled* 

*7.  W.  Copner  and  Wood  &  Dochtermany  for  appellant. 

W.  E.  Bakery  for  appellee. 

WoRDEN,  J.  [After  stating  some  of  the  facts.]  We  are  of 
opinion  that  the  demurrer  to  the  complaint  was  correctly  over- 
ruled. The  complaint,  it  seems  to  us,  was  abundantly  good,  espe- 
cially in  an  action  originating  before  a  justice  of  the  peace.  It 
is  objected  that  the  complaint  does  not  show  that  the  offer  of 
the  reward  was  made  public,  or  that  it  was  made  by  handbill, 
poster  or  newspaper.  The  complaint  alleges  "that  thereupon 
the  said  defendant  offered  and  promised  any  person  or  persons 
a  reward  of  1100,  whoever  would  apprehend  and  take  into  cus- 
tody the  said  Robert  Hewey,  so  that  he  might  be  dealt  with  accord- 
ing to  law."  This,  it  seems  to  us,  implies  that  the  offer  was 
publicly  made  to  any  and  all  persons  who  might  choose  to  accept  it 
and  comply  with  its  terms.  A  person  may,  doubtless,  publicly 
offer  a  reward  by  oral  statement,  as  well  as  by  handbill,  poster  or 
newspaper.     The  latter  mode  has  the  advantage  of  being  likely  to 
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make  the  offer  more  generally  known,  but  it  is  no  more  binding 
than  a  public  offer,  orally  made. 

It  is  also  urged  that  the  complaint  was  bad,  because  it  did  not 
show  that  at  tlie  time  of  the  demand,  or  at  the  time  of  the  com- 
mencement of  the  action,  the  defendant  had  any  notice  that  the 
plaintiffs  had  arrested  Hewey  and  delivered  him  to  the  sheriff,  or 
that  they  had  done  so  on  account  of  the  offered  reward.  The 
complaint  shows  that  the  plaintiffs,  after  hearing  of  the  offer  of 
the  defendant,  and  relying  upon  it,  arrested  Hewey,  etc.  It  shows 
that  the  plaintiffs  fully  complied  with  the  terms  of  the  offered 
reward.  They  accepted  the  offer  and  performed  the  terms  thereof. 
This  gave  them  a  complete  and  perfect  right  of  action  against  the 
defendant,  for  the  reward,  whether  the  defendant  had  notice  that 
the  plaintiffs  had  accepted  and  performed  the  proposed  contract 
or  not  Notice  to  the  defendant  of  the  arrest  of  Hewey  was  not 
one  of  the  conditions  on  which  the  alleged  reward  was  to  be  paid. 
Harson  t.  Piitf,  16  Ind.  140. 

[Omitting  a  minor  point] 

What  we  have  said  disposes  of  all  the  errors  properly  assigned, 
except  that  upon  the  overruling  of  the  motion  for  a  new  trial. 

We  cannot  reverse  the  judgment  on  the  evidence.  There  was 
evidence  tending  to  establish  all  the  material  allegations  of  the 
complaint  From  the  evidence,  we  think  the  jury  may  well  have 
found  that  the  defendant,  by  his  oral  statements,  offered  the 
reward  in  question  for  the  arrest  of  Hewey,  and  that  the  state- 
ments  were  intended  by  him  to  be  public,  and  to  be  accepted  and 
acted  upon  by  any  one  who  might  choose  to  accept  and  act  upon 
the  proposition;  and  that  the  plaintiffs,  in  pursuance  of  the  offer, 
followed  Hewey  to  another  county,  and  arrested  and  returned  him. 

[Omitting  a  statement  of  other  facts  given  above.] 

The  appellant  insists  that  it  was  the  duty  of  McDavidson  to 
arrest  Hewey,  as  such  special  constable,  and,  therefore,  that  he 
could  not  legally  claim  the  reward  offered,  or  any  part  thereof,  and 
hence  that  the  joint  action  cannot  be  maintained. 

It  may  be  conceded '  that  if  McDavidson  had  been  a  regular 
constable,  with  a  warrant  in  his  hands  for  the  arrest  of  said 
Hewey,  it  would  have  been  his  duty  to  make  the  arrest  without 
reward;  and  that  he  could  not  have  recovered  the  reward,  though 
he  followed  Hewey  into  another  county  and  there  arrested  himf 
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which  he  might  have'  done  under  the  provisions  of  section  8,  2  R 
S.  1876,  p.  651.     Sturm  v.  Potter,  41  Ind.  181. 

It  may  be,  also,  that  if  McDavidson  had  accepted  an  appoint* 
nient  as  special  constable,  to  serve  a  valid  warrant  properly  directed 
to  him,  before  he  had  any  knowledge  that  any  reward  was  offered 
for  the  apprehension  of  the  accused  person,  the  appointment  being 
accepted  without  any  view  to  the  reward  offered,  he  would  be 
bound  to  serve  the  warrant  without  reward.  The  evidence  in  the 
case  does  not  show  clearly  whether  McDavidson  accepted  the 
appointment  as  special  constable  before  he  had  notice  that  a 
reward  was  offered,  and  without  any  view  to  the  reward;  or  whether 
he  accepted  it  with  a  view  to  obtain  the  reward. 

If  he  accepted  the  appointment  after  he  had  notice  that  the 
reward  was  offered,  and  with  a  view  to  obtain  it,  we  are  by  no 
means  prepared  to  say  that  his  appointment  as  special  constable^ 
for  the  purpose  of  serving  the  warrant,  would  deprive  him  of  the 
right  to  the  reward.  He  was  under  no  obligation  to  accept  the 
appointment  or  make  the  arrest.  If  a  private  person  is  desirous  of 
making  an  arrest,  in  order  to  obtain  a  reward,  it  seems  to  us  much 
better  that  he  should  do  it  under  a  proper  warrant  and  appoint- 
ment as  special  constable  than  that  he  should  do  it  without  any 
warrant  at  all. 

But  the  warrant  in  this  case  was  directed  to  any  constable  of 
Fountain  county,  and  not  to  McDavidson.  It,  therefore,  con- 
ferred no  right,  and  devolved  no  duty,  upon  him  to  make  the 
arrest. 

The  statute  provides  that,  '^  Whenever  there  shall  be  no  conata^ 
ble  convenient,  and  in  the  opinion  of  the  justice  an  emergency 
exists  for  the  immediate  services  of  one,  such  justice  may  appoint 
a  special  constable  to  act  in  a  particular  cause,  and  shall  note  such 
appointment  in  such  cause  on  the  docket,  and  shall  direct  process 
to  him  by  his  name;  and  such  constable  so  appointed  shall  dis- 
charge the  duties,  receive  the  fees,  and  have  the  powers  in  such 
cause  appertaining  to  the  office.*^  2  R  S.  1876,  p.  638,  §  110. 
See,  also,  id.,  p.  673,  §  16. 

The  warrant,  not  being  directed  to  McDavidson,  conferred  no 
authority  upon  him  to  make  the  arrest  Dietrichs  v.  Schaw,  43 
Ind.  175.  As  it  conferred  no  authority,  it  devolved  no  duty  upon 
him,  and  he  occupied  the  same  relation  to  the  case  as  if  no  warrant 
had  been  issued. 
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The  objection  urged  to  the  first  chArge  is  that  it  is  too  broad  in 
its  terms.  The  coansel  in  their  brief  say:  "The  phrase^  *any  per- 
son/ not  only  includes  citizens  generally,  but  officers  of  the  law^ 
constables,  sherifis  and  other  officers.  Now,  if  a  sheriff  or  consta- 
ble should  make  the  arrest,  on  a  proper  writ,  would  he  be  entitled 
to  the  reward?  Clearly  not  But  the  court  makes  no  distinction; 
it  includes  cTerybody;  and,  under  the  instruction  of  the  court, 
eyeiybody  would  be  entitled  to  the  reward,  whether  the  arrest  was 
made  on  a  writ  by  an  officer  or  not." 

We  have  seen  that  there  was  no  warrant  in  the  case  that  author- 
ized any  of  the  plaintiffs  to  make  the  arrest,  or  devolved  upon 
either  of  them  any  duty  to  make  it.  The  charge,  as  applied  to  the 
case  made,  was  not  erroneous. 

The  third  and  fifth  charges  may  not  have  been  entirely  correct 
in  all  respects,  but  if  not,  in  view  of  the  case  made  by  the  evidence, 
they  could  have  done  the  defendant  no  possible  harm.  It  was 
entirely  immaterial  for  the  pui'poses  of  the  case,  whether  Hewey 
was  arrested  in  or  out  of  Fountain  county.  There  was  no  duty 
devolving  upon  the  plaintiffs,  or  either  of  them,  to  make  the  arrest 
either  in  or  out  of  that  county;  and  they  had  as  much  right  to 
make  the  arrest  in  one  county  as  in  another. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed  with  costs. 

Judgment  affirmed. 

Nor  bt  the  Rkpobteb.— Publlo  Ofloera.  —It  is  general^  held,  on  grounds  of  pubUo 
yoUcj,  that  a  reward  cannot  be  claimed  where  the  arrest  has  been  made  by  a  public  officer 
whose  duty  it  was  to  make  it.  Stamper  ▼.  Temple^  6  Humph.  118.  So,  where  a  watchman, 
ca  his  beat,  discoTers  a  person  setting  fire  to  a  building.  Pool  v.  City  of  Bosion,  5  Cuah. 
119.  Bee,  also,  GUmore  ▼.  Lewfs^  12  Ohio,  281;  Kick  v.  Merry,  28  Mo.  72;  Day  v.  Putnam 
Ah.  Co.,  16  Minn.  406;  Warner  ▼.  Qrace,  14  Id.  487 ;  MarMno  v.  Needy,  8  Bush,  22;  Thatcher 
T.EiH|land,8C.  6.203 

Kg  actkm  will  lie  at  the  suit  of  a  sailor  on  a  promise  of  the  captain  to  pay  him  extra 
wages  in  consideration  of  his  doing  more  than  his  ordinary  share  of  duty  in  navigating  the 
ridp.  Far  Lord  Xxtmrn  (Harrfe  t.  Watson,  Feake,  72),  who  put  it  on  the  ground  of  pub> 
Ic  policy.  So,  where  some  seamen  deserting,  the  captain,  not  being  able  to  supply  their 
pjirrs  promised  to  divide  their  overdue  wages  among  the  rest  of  the  crew.  StWc  v. 
Mgrids,  2  Gamp.  817,  per  Lord  Ellknbobodoh,  who  put  it  on  the  ground  of  defect  of  con- 


Promise  of  a  bribe  to  a  bailiff  to  take  boll  is  illegal,  and  will  not  maintain  an  action  of 
■SBompsit.    Stotetibury  v.  Smith,  2  Burr.  924. 

Public  olBoerB,  whose  duty  it  is  to  main  an  arrest,  cannot  recover  a  reward  offered  for 
the  SRvst,  unless  they  are  clearly  Included  within  the  tenns  of  the  offer.  Means  v.  Hen- 
4enhcU,UIawu,n. 

Where  a  constable  had  a  warrant  in  his  hands,  and  was  promised  by  the  plaintiff  a 
tmnrd  ft  he  would  use  extraordinary  efforts  beyond  wliat  the  strict  discharge  of  hii 
■Bdal  do^  eaDed  fbr  in  the  airest  of  the  defendant,  he  was  held  not  entitled  to  such 
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reward  on  using  such  efforts  which  proyed  successful.    Haith  ▼.  Jfonn,  15  "Wend.  44, 
reTersing  s.  o.,  0  Wend.  869. 

A  bank  having  been  robbed,  a  reward  was  offered  for  the  recorery  of  the  proper^,  and 
a  proportionate  amount  for  the  recoyeiy  of  a  part.  A  boarding-house  keeper,  from 
faiformatlon  of  his  wife,  suspected  one  of  his  boarders,  and  going  to  a  polioe  officer, 
stated  his  suspicions,  and  wished  the  latter  to  go  with  him;  he  did  so,  with  ottiier  offi- 
cers, none  having  warrants,  and  searching  the  boarder's  thinks,  pointed  out  by  the  keeper 
of  the  house,  found  the  stolen  money.  Hdd,  that  the  keeper  was  entitled  to  tl&e  ^rhole 
reward;  the  ofHoers  were  not  entitled  to  participate,  acting  merely  in  their  duty*  City 
Bank  v.  Batifcs,  2  Edw.  Ch.  95. 

In  the  most  recent  case  {Bent  ▼.  WaHefidd  Baiik,  L.  B.,  4  C.  P.  6),  although  tbe  decis- 
ion was  put  on  another  ground,  it  was  said:  **  There  are  strong  arguments  of  expediency 
touching  the  administration  of  justice  and  the  interests  of  the  State,  why  constablea 
should  not  be  allowed  to  receive  rewards.  The  expectation  of  rewards  would  otter  great 
temptations  to  delaj  an  active  search,  bj  which  delay  the  criminal  might  escape,  or  in 
a  case  like  the  present,  to  delay  taking  into  custody  a  criminal  who  gives  himself  up, 
so  that  the  constable  might  appear  to  use  exertions  to  procure  complete  information, 
and  for  that  to  claim  the  reward.  There  would  also  be  a  temptation,  particniArljr  to 
those  constables  in  the  detective  service,  to  look  to  bribes  or  to  seek  promises  of  re^rard 
from  persons  anxious  to  recover  their  property,  and  unless  such  were  offered,  to  be  Inert 
in  their  efforts." 

But  to  defeat  the  action  it  must  appear  that  the  claimant  acted  in  his  ofllcial 
ity. 

Where  a  common  council  offered  a  reward  to  all  persons  Indiscriminately,  for  inf oi 
tion  of  the  location  and  description  of  real  estate  belonging  to  the  city,  and  tlie  ctt^ 
surveyor  claimed  such  reward,  7i«ld,  that  in  the  absence  of  proof  that  his  disooverlea  and 
report  formed  part  of  his  ottdal  duties,  he  was  entitled  to  recover.  PUie  v.  OCty  of  iVetp 
Orleantt^  10  La.  Ann.  274. 

To  an  action  for  reward  for  information  leading  to  conviction,  it  was  pleaded  tliat  tbe 
plaintiff  was  a  policeman,  and  it  was  his  duty  to  give  the  information;  fields  that  It  mlg:lit 
have  been  given  under  such  circumstances  as  that  he  had  done  more  than  his  ordinary 
duty  and  was  therefore  entitled  to  recover  ;  and  so  the  plea  was  held  bad.  EnifiandL  ▼. 
Davidsony  8  P.  &  D.  594.  ^And  where  a  police  constable  arrested  a  boy  on  suspldoii  tbsit 
he  had  a  stolen  horse,  and  notified  the  superintendent,  who  notified  the  owner,  cuid 
before  the  notice  the  owner  had  offered  a  reward  for  information  leading  to  apprebenalon 
and  recovery,  in  an  action  by  the  constable  to  recover  the  reward,  held  that  a  plea  that  lie 
was  guilty  of  breach  of  duty  in  not  notifying  the  owner  until  after  the  issuing  of  the  cul-rer- 
tisement  was  bad.    NevdU  v.  KeUy,  12  C .  B.  (N.  8.)  740. 

A  temporarily  suspended  police  constable,  apprehending  an  offender  for  whose  detection 
a  reward  is  offered,  is  entitled  to  recover  it.    Smith  v.  Moore,  1 C  B.  488. 

Where  a  sheriff,  under  the  governor's  requisition,  follows  one  who,  being  at  large  on  bafl 
for  felony,  has  left  the  State,  and  arrests  him  outside  the  State  and  brings  him  Into  tbe 
State,  TUld  that  the  fact  of  his  official  character  will  not  prevent  his  recovering  on  an  offer 
of  reward.    Orem  v.  Pierce^  53  Barb.  887. 

A  sheriff  acting  upon  an  offer  of  reward  for  the  capture  of  a  criminal,  is  entitled  to  tlie 
reward  in  case  of  capture  by  him,  if  he  makes  the  capture  without  any  process  in  tit^ 
bands,  he  not  being  under  any  duty  to  make  the  capture.  DcwU  v.  Munmm,  43  Vt.  07e- 
B.  c  ,  6  Am.  Rep.  815;  RuaieU  v.  BarOett,  44  Vt.  170.  • 

Knowledge  of  OflTer.— Oenerally  a  knowledge  of  the  offer  of  the  reward  before  ttko 
service  was  rendered  is  not  essential  to  recovery.  The  liabUity  to  pay  a  reward  offered 
seems  to  rest  in  some  cases  upon  an  anomalous  doctrine  constituting  an  exception  to  tlie 
general  rule.  "There  are  some  considerations  of  morality  and  public  policy  which  stron^lw- 
tend  to  support  this  doctrine.  If  the  offer  was  made  in  good  faith,  why  should  the  defend. 
ant  inquire  whether  the  plaintiff  knew  that  it  had  been  made?  Would  the  benefit  to  blm 
be  diminished  by  the  discovery  that  the  plaintiff,  instead  of  acting  from  meroenar7  mo- 
tives, had  been  impelled  solely  by  a  desire  to  prevent  the  larceny  from  being  profitable  to 
ittepenoa  who  h»d  committed  it  Y   Is  it  not  well  that  any  one  who  has  an  opportuni^  to 
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ptwent  the  laooeBS  of  »  crime,  may  know  that  by  doing  bo  he  not  only  performs  a  Tlrtu* 
oos  serrioe,  bat  also  entitles  himself  to  whatever  reward  has  been  offered  therefor  to  the 
public  r"  DauOciiu  v.  Sappinatont  26  Ind.  199.  See,  also,  RusBca  t.  Stewart^  44  Vt.  170; 
Auditor  ▼.  BaUardt  9  Budi,  672;  s.  o.,  15  Am.  Rep.  728;  IktoU  v.  Smithy  Houst.  (Del.)  288. 

On  the  other  hand  it  has  been  held  that  under  certain  circumstances  a  previous  knowl- 
edge of  the  offer  of  the  reward  is  necessary  to  a  recovery.  For  example,  where  trustees 
of  a  town  offered  a  reward  for  the  apprehension  of  a  felon,  although  they  may  perhaps 
not  bind  the  corporate  funds,  yet  they  may  be  personally  liable  on  Implied  contract,  but  to 
noder  them  so  liable  previous  knowledge  on  the  part  of  the  claimant  that  the  reward  had 
been  offered  would  be  essential.  Lee  v.  TruMtee»  of  Ftemingsburgh,  7  Dana,  28.  It  was 
said  in  Stamper  v.  TtmpU^  6  Humph.  114,  although  pertkaps,  ohiier^  that  to  make  such  an 
offer  binding,  there  must  be  an  aQgregoMo  menliumy  which  could  not  be  if  the  claimant 
was  ignorant  of  the  offer.  But  this  was  in  the  case  of  a  sheriff,  and  the  court  added, 
'*The  arrest  would  have  been  made  not  for  the  reward,  but  In  discharge  of  the  public 
duty.'*  In  Fiich  v.  SneOaker,  88  N.  Y.  248,  it  was  said  that  there  can  be  no  assent  or 
agreement  to  an  offer  of  which  the  paity  has  not  heard;  but  that  was  where  a  reward 
had  been  offered  for  apprehension  and  conviction,  and  the  claimant,  after  apprehension 
1^  another  in  consequence  of  inf ormiUion  imparted  by  him  before  the  offer  of  the  reward, 
gave  further  information  leading  to  a  conviction.  It  was  held  that  the  offer  was  prospect- 
ive, and  applied  only  to  information  thereafter  given  and  leading  both  to  apprehension  and 
conviction.  But  in  a  recent  New  York  case  it  was  held  that  in  order  to  entitle  a  party  to 
recover  a  sum  of  money,  offered  as  a  reward  for  the  recovery  or  information  leading  to 
the  recovery  of  property  lost,  he  must  establish  between  himself  and  the  person  offering 
the  reward,  not  only  the  offer  and  his  acceptance  of  it,  but  his  performance  of  the  service 
for  which  the  reward  was  offered.  Finding  the  property  and  advertising  it,  by  one  who 
did  not  know  of  the  offer,  and  could  not  have  acted  in  reference  to  it,  does  not  entitle  him 
to  recover.  1878.  HoviAand  v.  hounds^  SI  N.  Y.  604;  s.  c,  10  Am.  Kep.  654.  This  case, 
however,  is  based  upon  Fiich  v.  Snedakar^  mivra^  in  wliich,  as  we  have  seen,  the  point 
was  not  necessarily  involved. 

The  plaintiff  having  recovered  and  returned  to  the  owner  a  stolen  horse  and  wagon,  the 
latter  handed  him  some  mon^,  saying,  **  here  is  something  toward  what  you  have  done, 
and  if  you  catch  the  thief  I  will  give  you  $25."  The  plaintiff  replied  that  he  would  do  all 
he  could,  but  did  not  look  at  the  money  until  defendant  was  gone,  when  he  found  it  was 
Is.  The  defendant  had  in  fact  on  the  morning  of  the  same  day  posted  an  offer  of  a  reward 
of  $B0  for  the  return  of  the  horse  and  wagon,  and  $25  for  the  arrest  of  the  thief,  but  the 
piMintiir  did  not  know  of  this  until  after  the  defendant  had  left.  In  an  action  to  recover 
the  $50,  held  that  the  plaintiff  had  accepted  the  $2  in  satisfaction.  Marvin  v.  Treaty  87 
Conn.  96;  s.  c,  9  Am.  Uep.  807. 

Performance.— A  substantial  performance  vriU  entitle  the  claimant  to  the  reward.  Thus, 
where  A,  having  been  robbed  of  (money,  promised  B  $100  if  he  would  tell  him  who  got  it, 
and  B  tells  him  that  C  got  it,  and  it  turns  out  that  C  had  an  accomplice  D,  with  whom  he 
shared  the  money,  hdd  that  B  was  entitled  to  recover.    QiXkey  v.  Bafley,  2  Harrington, 


Proof  of  mere  information  to  the  police  officers  who  recover  stolen  property  will  not 
alone  establish  a  right  to  recover  reward ;  there  must  also  be  proof  that  the  proi>erty  was 
leoovered  through  the  information.    Fravklin  v.  Heiser^  6  Blatchf .  426. 

When  a  i«ward  was  offered  for  information  leading  to  the  discovery  of  an  offender,  and 
the  pPft«"»^*f  told  defendant  that  C  Imew  something  of  the  affair,  and  if  **  treated  "  would 
O0Dfe«;  and  the  defendant '  *  treated  **  him  accordingly,  and  he  did  confess  and  was  con- 
victed, heid^  that  the  plaintiff  was  entitled  to  recover  the  reward.  Smith  v.  Moore,  1  O. 
8.488. 

Where  the  owner  of  a  stolen  horse  offered  a  reward  for  the  detection  of  the  thief,  and 
the  plaintiff  informed  the  owner  that  one  D  was  the  thief,  and  gave  him  some  information 
lending  to  support  the  charge,  and  the  owner  had  D  arrested  therefor,  hdd  prima  facie 
evidence  to  sustain  a  recovery  for  the  amount  of  the  reward,  without  showing  conviction. 
Brmnan  v.  HofT,  1  Hill,  151. 

A  telegram,  directed  to  a  sheriff  as  such,  describing  a  stolen  horM,  and  saying  "a  r» 
vacdof  $60  will  be  paid  for  her  recovery,"  Asld,  a  general  offer  to  whomsoever  should  re- 
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ooyer  It,  and  reoorerable  upon  by  another  than  the  eheriff.  OummingB  r,  Ckmn,  6S  FMln. 
St.  484. 

Where  one  gives  information  leading  to  an  arrest,  and  tending  to  produce  conviction,  and 
"Without  which  conviction  could  not  have  been  had,  if  the  accused  had  not  confessed  his  guilt 
he  is  entitled  to  recover  the  reward  for  the  *  *  apprehension  and  conviction/*  although  he  was 
not  a  witness  on  the  trial,  and  the  confession  was  the  ground  of  conviction .  CratcOiaw  v. 
City  of  Rozbury^  7  Gray,  874.  One  who  gives  information  to  the  owners  of  stolen  prop- 
erty, by  which,  with  reasonable  diligence  on  their  part,  they  are  enabled  to  recover  the 
property  and  detect  the  thief,  is  entitled  to  a  reward  offered  by  them  for  the  recovery  and 
detection,  although  he  does  nothing  further  to  aid  in  the  matter,  he  having  at  Che  time  of 
Imparting  the  information  stated  that  he  expected  the  reward,  and  they  not  requiring  any 
further  service  of  him.    Besae  v.  Dyer,  9  Allen,  151. 

A  bank  addressed  the  offer  of  reward  by  cireular,  "  to  any  bank  officer  co'  police  detect- 
ive "  for  the  detection  and  conviction  of  a  forger  and  the  recovery  of  the  money .  One  who 
was  neither  a  bank  officer  nor  a  police  detective,  wrote  to  an  officer  of  the  bank  communi- 
cating his  suspicion  of  a  certain  person,  and  stating  that  he  should  claim  the  reward  If  he 
turned  out  to  be  right.  The  bank  officer  replied  by  letter,  inclosing  one  of  the  circulars, 
telling  him  to  "  keep  quiet,  but  a  close  watch,"  and  that  he  would  send  a  detective  to  him. 
The  bank  officer  sent  the  detective  and  went  himself,  and  they  both  communicated  perscm- 
ally  with  the  iuformant,  and  through  his  Information  the  suspected  person  was  convicted 
and  most  of  the  money  was  recovered.  Held,  that  the  informant  was  entitled  to  the 
reward,  his  services  being  accepted  and  availed  of,  with  knowledge  that  he  claimed  the 
reward.    First  Natiorud  Bank  v.  Harty  65  HI.  62. 

Where  a  reward  was  offered  for  the  detection  of  a  thief,  and  one,  having  possession  of 
the  stolen  goods,  gives  such  information  as  leads  to  his  detection,  he  will  be  entitled  to  the 
reward,  unless  it  appears  that  before  the  offer  he  knew  the  goods  to  be  stolen,  or  was  con- 
nected with  the  felony.    Jenkins  v.  Kelren,  12  Gray,  830. 

Defendant  offered  a  reward  for  the  '*  capture  and  conviction  "  of  each  of  certain  crimi- 
nals. Plaintiff  captured  two  of  them  who  confessed  their  guilt ;  but  the  indictments  against 
them  were  dismined  at  the  solicitation  of  the  defendants^  attorneys,  in  order  to  use  them 
as  witnesses  against  the  others.  Held,  that  plaintiff  was  entitled  to  the  reward.  Xotiia- 
viXU  A  Nakhvme  R.  R.  Co.  v.  Goodnioht,  10  Bush,  562;  s.  c,  19  Am.  Rep.  80. 

A  reward  offered  for  information  leading  to  a  conviction  of  felony  may  be  claimed  l^ 
one,  who,  with  notice  of  it,  gives  information  solely  fkY>m  motives  of  revenge  against  the 
criminal.    WSliams  v.  CarvoanUne,  4  B.  &  Ad.  021. 

The  first  person  giving  the  information  is  entitled  to  the  reward .  Laneatfter  v.  WaUh^ 
4  H.  &  W.  16;  Waiianu  v.  CoruKirdin^,  4  B.  &  Ad.  621;  Thatcher  y,  Enifiand,  8  C.  B.  854. 

Where  one  was  procured  to  commit  a  crime  by  another,  and  criminally  punished  there- 
for, and  afterward  gave  information  leading  to  the  conviction  of  his  instigator,  held,  that 
he  was  entitled  to  a  reward  offered  under  authority  of  a  statute  for  the  conviction  of  the 
offenders.    Matter  of  Keily,  89  Conn.  159. 

A  reward  offered  for  the  conviction  of  the  perpetrator  of  a  spedflc  crime  cannot  be 
recovered  for  a  conviction  of  a  different  or  subsequent  crime.  Comelaon  v.  Sun  Mutual 
Insurance  Co.^  7  La.  Ann.  845. 

An  offer  was  made  of  a  *'  liberal  reward  "  for  information  leading  to  apprehension,  and 
a  specific  sum  for  the  apprehension  of  an  offender;  Ti^ld,  that  one  who  gave  such  informa- 
tion was  entitled  to  a  liberal  reward,  but  not  to  the  specific  sum  unless  he  personally  or  by 
his  agents  made  the  arrest.  This  was  a  reward  for  the  apprehension  of  Surratt,  acoom- 
plice  of  Booth  in  the  assassination  of  President  Lincoln.    Shuey  v.  U.  S.,  92  U.  S.  73. 

A  reward  for  the  recapture  of  an  escaped  prisoner  cannot  be  recovered  by  one  who  gave 
the  required  information,  but  had  assisted  in  the  escape,  and  withheld  that  fact  at  the 
time  of  the  offer.  The  policy  of  the  law  forbids  that  he  shall  be  compensated  for  that 
■which  his  own  crime  rendered  necessary.    Hassan  v.  Doe,  88  Me.  45. 

A  mere  statement  of  suspicions  of  a  certain  person,  unaccompanied  by  any  daim  of  the 
reward  until  after  arrest  and  conviction,  will  not  warrant  a  recovery.    Burke  v.  TFeOs,  60 

Gal.  818. 

A  reward  was  offered  for  the  apprehension  and  delivery  to  the  jail  of  Kershaw  Distrloa 
ef  a  slave  accused  of  murder.   A  apprehended  him  and  delivered  him  to  a  magistrate  c« 
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Hm  dWiicti  wbo  d«llTered  him  to  »  constable.  In  whose  hands  he  remained  a  few  days 
■nta  he  was  tried  and  acquitted.  Held,  that  A,  not  having  complied  with  the  condition  to 
Miverthe  alave  to  the  jail,  was  not  entitled  to  the  reward.  Ckmton  v.  Ytmng,  11  Rich.  (S. 

GD6K. 

A  reward  for  the  arrest  and  d^veiy  of  a  criminal  to  the  sheriff  of  a  certain  county  can- 
not be  recovered  by  parties  who  have  merely  accompanied  the  sheriff  to  another  county, 
vbere  he  received  the  prisoner  from  the  custody  of  the  sheriff  of  that  other  county,  by 
Thorn  he  had  been  previously  arrested.    Adair  v.  Oxtper^  25  Tex.  548. 

The  finder  of  lost  property  is  not  entitled  to  a  reward  for  finding  it,  unless  there  has  been 
a  promise  of  reward  by  the  owner,  nor  can  he  use  ft,  without  the  owner's  consent,  to  com- 
peosate  himself  for  the  trouble  and  eicpense  of  finding  and  taking  care  of  it.  WatU  v. 
Ward,  1  Or.  86 ;  Amory  v.  Flvnn,  10  Johns.  102. 

Where  <me  accidentally  leaves  an  article  at  a  bank,  and  then  offers  a  reward  to  the  finder 
on  returning  it,  describing  it  as  lost,  another  person  who,  while  dealing  at  the  bank  at  the 
same  time  had  seen  and  taken  the  article,  was  held  not  entitled  to  the  reward  upon  return- 
ing the  artide,  although  it  had  been  left  by  the  owner  on  a  desk  outside  the  bank  counters 
and  aooMsible  to  all  persons.  This  is  not  the  finding  of  a  lost  article.  The  occupants  of 
the  banking  bouse,  and  not  the  plaintiff,  were  the  proper  depositaries  of  an  article  so  left. 
Kiruald  v.  Bkiton^  98  Mass.  190. 

Where  an  insurance  company  offered  a  reward  to  any  person  who  should  procure  such 
testimony  as  should  convict  any  incendiary,  and  thereafter  the  plaintiff  procured  such  tes- 
timony as  led  to  the  conviction  of  two  persons  who  were  imprisoned  on  such  a  charge 
before  the  offer  of  the  reward,  held,  that  he  could  recover  the  reward.  It  being  applicable 
to  offenses  committed  before  as  weD  as  after  the  offer.  SaXbculore  v.  Crescent  MvJtual  Ins. 
C9.,  ttLa.  Ann.  888. 

One  who  has  recovered  a  reward  for  the  restoration  of  a  child,  through  information  fur- 
tkboA  him  by  another,  with  the  intention  of  his  availing  himself  of  it  for  his  own  benefit 
and  at  his  own  risk,  is  not  liable  to  an  action  by  his  informant  to  recover  the  reward  or  any 
paitofit    fhOicky.JBarber.lM.  AS.  108. 

A  reward  offered  for  the  apprehenmon  and  convicdon  of  any  one  implicated  in  the  mur- 
4ar  of  four  epedfled  persons  Is  not  recoverable  upon  the  allegation  of  the  conviction  of 
the  perpetrators  of  the  murder  of  one  of  them  only.    Furman  v.  Parker^  21  N.  J.  L.  310. 

A  reward  of  $&,000  being  offered  for  the  apprehnnsion  of  a  forger  and  the  recovery  of 
fte  moneys,  or  a  proportionate  amoimt  for  any  part  thereof,  Tield,  that  both  apprehen- 
iton  and  reoovery  were  conditions  precedent  to  the  pajrment  of  the  reward.  Jones  v. 
FhBHix  Bank,  8  N.  Y.  2S8. 

A  reward  was  offered  for  snch  information  to  the  superintendent  of  police  at  D.  as 
ihoiild  lead  to  the  apprehension  of  Q.,  an  absconded  forger.  G.  afterward  presented  him- 
idf  at  the  police  office  at  E. ,  and  inquired  for  the  chief  constable,  the  plaintiff;  and  said  to 
him,  **yoa  hold  a  warrant  for  me ;  I  am  wanted  for  forgery.**  The  plaintiff  searched  the 
polioe  gazette  and  found  a  notice  therein  that  G.  was  wanted  for  forgery  ;  he  then  tele- 
graphed to  the  superintendent  of  police  at  D.,  **I>o  you  hold  warrant  for  the  apprehension 
of  G.  for  forgery  f  **  receiving  an  answer,  **  I  still  hold  warrant  for  G.,  and  should  like  him 
to  be  apprehended, "  the  plaintiff  apprehended  G.  before  he  left  the  office,  and  he  was  con- 
victed; hddt  that  plaintiff  was  not  entitled  to  daim  the  reward,  the  apprehension  not 
being  the  consequence  of  the  plaintUTs  information,  but  of  the  criminal  surrendering  him- 
Mtf  to  justice.    Bent  v.  Wakefield  Bank,  L.  B.,  4  C.  P.  1 ;  A.  D.  1878. 

Bemedy.— If  the  arrest  is  made  by  one,  and  the  reward  is  received  by  another,  an  action 
li  maintainable  by  the  former  against  the  latter  to  recover  the  reward  so  received.  Ste- 
lAens  ▼.  Brooks,  2  Bush,  197. 

Where  a  reward  is  offered  for  lost  property  the  finder  when  he  complies  with  the  terms 
sCtbe  oiler  bass  right  to  retain  the  property  vntil  the  reward  is  paid  him.  Wentworthy. 
Dtiy,  8  Mete  852 ;  Baker  v.  Hoag,  7  Barb.  113. 

Where  a  reward  is  claimed  by  several  jointly,  it  is  not  necessary  to  show  that  all  ren- 
deied  the  same  service;  it  is  suflicient  if  each  rendered  a  part  of  the  service  contributing 
to  the  result.    CfdUUborough  v.  Cradie,  28  Md.  477. 

Where  but  one  sum  is  offered,  and  several  by  separate  acts  contribute  to  the  oonviottoi^ 
Ihij  Me  entttled  to  an  equitable  apportionment.    Fargo  v.  Arthur,  48  How.  Pr.  108. 
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Where  a  publio  reward  was  offered  for  the  recovery  of  a  paroel  of  lo0t  bank  notes,  tt 
held  that  the  Under  of  a  part  was  entitled  to  a  pro  rota  proportion  of  the  reward.    Symmm 
T.  Fraziert  6  Mass.  844.    "  Any  other  construction,"  say  the  court,  **  would  In  moet ' 
tend  to  conyert  an  honest  Under  of  lost  or  stolen  property  into  a  fkaudulent 
<rflt." 

Who  bound  by  ol0Br.— The  inhabitants  of  a  town  cannot  be  legally  imnnsned  to  paj  a 
reward  offered  by  vote  of  the  town  for  the  conviction  of  a  murderer  who  had  committed 
the  offense  within  the  town.  Towns  are  under  no  legal  obligation  to  aid  in  the  detectioQ 
or  conviction  of  offenders.  The  enforcement  of  the  criminal  law  is  intrusted  to  its  appro- 
luriate  officers .  OdU  v .  InhatHtants  of  So.  Berwick,  61  Me .  194 .  But  otherwise,  where  the 
tiffer  is  authorized  by  statute.    Janvrin  v.  Exeter,  48  N.  H  88;  s.  o.,  2  Am.  Rep.  18B. 

An  offer  of  a  reward  for  the  apprehension  and  conviction  of  the  perpetrator  of  a  specilled 
-crime  is  binding,  although  made  by  one  having  no  interest  in  the  matter.  It  is  not  void 
as  against  good  morals  or  public  policy .    Furman  v.  Parker ,  21  N.  J.  L.  810. 

Bevooation.  —  An  offer  of  a  reward  not  expressly  limited  in  time  is  not  to  be  regarded 
as  unlimited;  it  operates  only  for  a  reasonable  time.  Thus,  where  the  mayor  of  Boaton 
published  an  advertisement,  for  a  week,  reciting  that  there  had  been  frequent  inoendiaiy 
attempts  in  that  city,  and  offering  a  reward  for  the  apprehension  and  conviction  of  any 
such  offender,  held,  that  the  offer  ceased  to  be  operative  after  three  years  and  eight  mootha. 
Lorino  v.  Ctty  of  Boston,  7  Mete.  (Mass.)  409.  But  in  Afotter  of  Kelly,  89  Conn.  ISe,  it  was 
held  that  the  offer  was  not  bcurred  by  lapse  of  time,  but  was  binding  until  the  Statute  of 
limitations  had  run  against  the  crime . 

The  offer  of  a  reward  is  a  proposal  merely,  and  not  a  oontract,and  may  be  revoked  at  plea- 
sure; but  if  one  before  revocation  performs  the  service  he  is  stUl  entitled  to  recover,  fijor- 
Mon  V.  Ptke,  16  Ind.  140.  It  is  not  necessary  that  notioe  should  be  given  to  the  party  offering, 
(hat  his  offer  is  being  acted  upon.  Id,  See,  also,  Svnmes  v.  Fraaier,  6  Mass.  814;  Iforw 
▼.  BeUofM,  7  N.  H.649;  Shuey  v.  U.  S.,  92  U.  S.  78. 

In  a  proceeding  to  compel  the  payment  of  a  reward  offered  by  a  governor  for  the  tippr^ 
hension  of  a  fugitive  from  Justice,  the  defense  set  up  that  before  said  reward  was  offered 
the  jdaintiff  had  apprehended  the  fugitive,  and  that  said  fugitive  had  been  delivered  and 
was  in  Jail  when  the  proclamation  of  the  reward  was  delivered  to  the  public  printer  for 
publication;  that,  on  learning  these  facts,  the  prodamation  was  withdrawn,  and  that  the 
piftiitrtw  did  not  know,  when  he  apprehended  and  delivered  thefugitive,  that  a  rewacd  bad 
been  offered.  HeXd,  that  when  the  proclamation  was  signed  and  entered  on  the  ezeoattva 
Journal  the  offer  was  complete,  and  that  those  acts  amounted  to  a  publication;  that  aa 
4he  evidence  was  not  dear  that  the  delivery  to  the  JaOer  was  made  before  such  rigntng 
and  deliveiy,  the  plaintiff  oould  recover.  The  AudUar  ▼.  BaUard,  9  Bosh,  OTO;  15 
itep.728. 
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Ancient  lighU, 

An  easement  in  light  and  air,  to  be  supplied  to  the  ancient  windows  of  one 
from  the  premises  of  another,  cannot  be  acquired  by  use  or  prescription.  In 
the  State  of  Indiana. 

•See,  also,  KeaU  ▼.  Huoa,  16  Am.  Bep.  60;  MtOUn  ▼.  Str(el(er, 8 Id.  87V;  PowtU  t.  Ma^ 
JBld.e». 
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ACTION  to  establish  an  easement  in  light.    The  opinion  states 
the  facts. 

N.  8.  CHvan  and  W.  H.  Matthews^  for  appellant. 

J.  Sehwartzy  for  appellee. 

BiDDLB,  J.  This  action  is  broaght  by  the  appellee,  to  establish, 
by  nse^  an  easement  in  light,  to  be  supplied  to  his  ancient  windows 
from  the  premises  of  the  appellant.  The  complaint  alleged  such 
use,  uninterruptedly,  during  twenty  years,  acquiesced  in  by  the 
Tender  of  the  appellant,  and  by  the  appellant  after  his  purchase; 
and  that  after  such  use  and  acquiescence,  the  appellant  erected  upon 
his  own  premises  a  frame  structure,  which  effectively  and  perma- 
nently obstructed  the  light  from  the  windows  of  the  appellee.  The 
sufficiency  of  the  facts  alleged  in  the  complaint  to  maintain  the 
action  was  questioned  by  a  demurrer,  which  was  oyerruled.  Excep- 
tions were  taken  to  the  rejection  of  certain  evidence;  also  to  the 
giving  of  certain  instructions  to  the  jury,  and  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  upon  all  of  which  questions  are 
presented  for  our  decision;  but  the  fundamental  question  in  the 
case,  which  must  be  answered  before  the  rights  of  the  parties  can 
be  ultimately  settled,  continually  recurs  to  us,  namely:  Can  an 
easement  in  light  and  air,  to  be  supplied  to  the  ancient  windows  of 
one,  from  the  premises  of  another,  be  acquired  by  use  or  prescription 
in  the  State  of  Indiana?  We,  therefore,  proceed  at  once  to  the  exam- 
ination of  this  question. 

We  read  much  in  our  books  about  the  common-law  right  in 
England,  of  an  easement,  acquired  by  use  or  prescription,  in  light 
or  air  coming  to  ancient  windows  from  the  premises  of  another; 
but  when  the  history  of  the  right  is  carefully  studied,  it  will  be 
found  that  it  was  sometimes  disputed.  It  was  denied  in  the  case  of 
Bury  V.  Popey  1  Cro.  Eliz.  118,  and,  under  the  reign  of  Charles  II, 
in  the  case  of  Palmer  v.  Fletcher^  1  Lev.  122.  It  was  modified  by 
the  custom  of  London,  and,  indeed,  was  never  indisputably  settled 
until  it  was  established  by  the  statute  of  3  William  lY,  ch. 
71,  §  3.  But  assuming  that  such  an  easement  was  a  common- 
law  right  in  England,  before  the  statute  of  William  IV,  the  question, 
whether  it  is  a  common-law  right  in  the  State  of  Indiana,  has  never 
before  been  directly  presented  to  this  court.    In  the  case  of  Keiper 
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T.  Klein,  61  Ind.  316,  the  question  was  incidentally  noticed;  but 
that  case  turned  upon  the  question,  whether  a  certain  deed  con* 
veyed  such  an  easement  by  implication;  not  whether  it  could  be 
acquired  by  use  or  prescription.  And  it  has  been  held  that  the 
common  law,  as  a  system,  is  adopted  in  this  State,  except  such 
parts  of  it  as  are  inconsistent  with  our  institutions,  or  not  suited 
to  the  condition  of  the  country.  In  the  case  of  Robeson  v.  PU' 
tenger,  1  Green's  Ch.  67,  it  is  held  that  when  ancient  lights  have 
existed  for  upward  of  twenty  years,  undisturbed,  the  owner  of  an 
adjoining  lot  has  no  right  to  obstruct  them;  but  this  case  was  decided 
mainly  on  the  authority  of  Story  v.  Odi/iy  12  Mass.  157,  which  has 
long  ceased  to  be  the  law  of  Massachusetts;  for  in  the  case  of  Ran- 
dall T.  Sanderson,  111  Mass.  114,  decided  more  than  sixty  years 
later,  it  is  expressly  held,  that  '^It  is  the  established  law,  in  this 
Commonwealth,  that  an  easement  of  light  and  air  cannot  be  ac- 
quired by  prescription,"  in  support  of  which  many  cases  are  cited. 
In  the  case  of  Durel  v.  Boishlanc,  1  La.  Anu.  407,  where  the  ease- 
ment of  light  to  a  window  was  coupled  with  the  right  of  way 
through  a  passage,  it  was  held  that  they  could  not  be  obstructed  ; 
but  the  decision  was  expressly  placed  upon  the  ground  that  these 
seryitudes  were  visible  and  palpable,  and,  on  examination  of  the 
property,  the  purchaser  must  have  seen  them — ^t;he  court  remarking 
that  "  could  we  believe  that  he  was  ignorant  of  them,  a  very  dif- 
ferent case  would  have  been  presented."  In  the  case  of  Oerber  v. 
Orabel,  16  111.  217,  it  is  held,  that  "Twenty  years'  uninterrupted 
and  unquestioned  enjoyment  of  lights,  constitutes  them  ancient 
lights ;  in  the  enjoyment  of  which  the  owner  will  be  protected.'* 
But  Oaton,  J.,  in  a  separate  opinion,  evidently  doubts  the  wisdom 
of  the  rule,  and  Tbbat,  0.  J.,  dissented.  These  three  cases  are 
all  the  decisions  we  can  find,  and  these  three  States — New  Jersey, 
Louisiana  and  Illinois — the  only  States  which  have  adopted  the 
English  rule  concerning  easements  in  light  and  air,  acquired  by 
use  or  prescription,  and  the  case  in  Illinois  is  the  only  one  fully  in 
accord  with  the  English  decisions,  and  is  based  upon  a  full  adop- 
tion of  the  English  common  law  by  a  statute  of  the  State. 

Against  these  decisions  we  have  many  American  authorities.  In 
Napier  v.  Bulrdtnkle,  5  Bich.  311,  it  is  held,  that  ^^In  the  case  of  a 
window,  which  gives  no  cause  of  action^ to  the  owner  of  the  space 
over  which  it  looks,  he  is  not  bound  to  obstruct  within  twenty 
years  to  prevent  the  acquisition  of  a  right ;  and  without  some  other 
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circttmatance,  from  which  his  assent  to  the  easement  as  a  right  may 
be  inferred,  his  grant  cannot  be  presumed  from  the  mere  unob- 
stracted  enjoyment."  In  Parker  v.  Footey  19  Wend.  309,  that  emi- 
nent jurist,  Brokson,  J.,  in  delivering  the  opinion  of  the  court, 
says :  ^'  There  is,  I  think,  no  principle  upon  which  the  modern 
English  doctrine  on  the  subject  of  lights  can  be  supported.  It  is 
an  anomaly  in  the  law.  It  may  do  well  enough  in  England  ;  and 
I  see  that  it  has  recently  been  sanctioned  with  some  qualification, 
by  an  act  of  Parliament.  Stat  2  &  3  Will.  4,  ch.  71,  §  3.  But  it 
cannot  be  applied  in  the  growing  cities  and  Tillages  of  this  coun- 
try, without  working  the  most  mischievous  consequences.  *  * 
Nor  do  I  find  that  it  has  been  adopted  in  any  of  the  States.''  This 
doctrine  is  fully  approved  in  Cherry  v.  SteiUy  11  Md.  1. 

In  Iowa,  the  English  doctrine  is  held  inapplicable.  Morrison  v. 
Marquardty  24  Iowa,  35.  In  Pofoell  v.  Sims,  5  W.  Va.  1 ;  13  Am. 
Bep.  629,  the  English  common  law  of  ancient  lights  was  disap- 
proved. Ohio  has  decided,  that  ^'An  easement  in  light  and  air, 
to  be  supplied  to  one's  windows  from  the  premises  of  another, 
cannot  be  acquired  *  *  by  use  or  prescription."  Mullen  v. 
SlrikeTf  19  Ohio  St  135  ;  2  Am.  Bep.  379.  See,  also,  Banks  v. 
The  American  Tract  Society,  4  Sandf .  Ch.  438.  We  have  already 
cited  RandaU  v.  Sanderson,  111  Mass.  114,  which  is  supported  by 
the  following  cases  :  Fifty  Associates  v.  Tudor,  6  Gray,  255  ;  Rog-' 
ers  V.  Samn,  10  id.  376  ;  Carrig  v.  Dee,  14  id.  583.  Massachusetts 
has  long  since  abrogated  the  English  doctrine  by  statute.  Mr. 
Washburn  says :  **  The  tendency  of  late  years,  in  this  country, 
has  been  against  the  doctrine  of  gaining  a  prescriptive  right  to 
the  enjoyment  of  light  and  air,  as  an  easement  appurtenant  to  an 
estate,  on  the  ground  that  it  is  incompatible  with  the  condition  of 
a  country  which  is  undergoing  such  radical  and  rapid  changes 
in  the  progress  of  its  growth  ; "  (2  Washb.  Eeal  Prop.  346)  and 
he  cites  the  States  of  New  York,  Massachusetts,  South  Carolina, 
Maine,  Maryland,  Alabama,  Pennsylvania  and  Connecticut,  as 
having  discarded  the  English  doctrine  ;  to  which  list  of  States  he 
might  have  added  Ohio,  Iowa  and  West  Virginia,  as  we  have  seen 
by  the  aathorities  cited,  supra.  In  several  of  the  States,  the  ques- 
tion seems  to  be  yet  undecided. 

It  may  not  be  unprofitable  to  reason  a  moment  upon  the  pro- 
priety of  following  the  current  of  American  authorities  upon  thii 
questioD,  to  which  a  few  exceptional  cases  seem  as  but  eddies.    In 
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the  first  place,  an  easement  in  light  or  air  is  unlike  any  other  ease- 
ment known  to  the  law.  It  is  neither  an  appurtenance  nor  a 
hereditament.  No  definition  of  property  known  to  the  law  includes 
it  specifically.  No  exclusive  right  can  be  had  in  light  or  air ; 
legislation  cannot  create  such  a  right,  because  man  has  no  exclu- 
sive dominion  over  them.  They  are  for  all  in  common,  *'  and  upon 
whom  doth  not  his  light  arise?  "  Job,  25,  3.  And  '*  The  wind 
bloweth  where  it  listeth,  and  thou  hearest  the  sound  thereof,  but 
canst  not  tell  whence  it  cometh,  and  whither  it  goeth. "  St.  John, 
3,  8.  To  give  a  right  of  property  in  light  or  air,  which  can  control 
the  right  to  the  use  of  land,  is  to  make  the  incident  greater  than 
the  principal,  and  allow  the  shadow  to  control  the  substance. 

Second,  the  owner  of  open  space  may  not  know,  and  cannot 
know  of  right,  the  internal  arrangement  of  his  neighbor's  house  ; 
and  may  "  stand  by  "  while  the  invading  claim,  which  is  finally  to 
embarrass,  if  not  to  destroy,  the  usefulness  of  his  land,  is  gradu- 
ally accruing  against  him,  until  il  becomes  a  vested  right,  which 
he  cannot  dispute. 

Third,  if  he  knows  that  the  right  is  accruing  against  him,  he 
has  no  right  of  action  against  the  person  who  enjoys  his  light  or 
air,  to  prevent  it,  because  he  has  not,  and  cannot  have,  any  exclu- 
sive property  in  the  light  or  air  which  occupies  his  space  ;  he  has 
nothing,  therefore,  to  do,  except  to  stand  by  and  lose  his  rights,  or 
erect  his  obstruction  within  a  given  time,  simply  for  the  purpose 
of  protecting  what  was  already  his  own.    Besides, — 

Fourth,  the  injury  of  such  an  easement  to  the  land,  which  can 
be  used  only  in  the  one  place  where  it  is,  is  so  great,  compared  with 
the  value  of  the  easement  in  light  or  air,  which  can  be  had  and 
used  everywhere,  that  no  such  easement  ought  to  be  acquired  by 
use  or  prescription,  against  one  who  may  not  know  tiiat  it  is  accru- 
ing, or  knowing  it,  can  defend  against  it  only  by  suffering  expense 
and  inconvenience.  The  boundaries  of  the  land  are  generally 
sufficient  for  the  supply  of  its  own  light  and  air ;  and  we  do  not 
see  why  the  owner  should  be  allowed  to  go  beyond  them  to  supply 
himself  with  these  blessings,  against  the  rights  of  another  ;  or  to 
turn  that  which  was  granted  to  him  as  a  favor,  into  an  injury  to 
the  grantor. 

Upon  these  authorities,  and  for  these  reasons,  we  are  prepared 
to  hold,  as  the  law  of  this  State,  that  no  one  can  acquire  an  ease- 
ment in  light  or  air,  to  be  supplied  from  the  premises  of  another. 
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by  mere  use  or  prescription.     We  cannot    see  that   this    rale 
lill  work  injury  to  any  one ;  and  we  think  it  will  place  these 
impalpable  and  inyisible  claims  upon  a  safe  footing,  consistent  with 
the  rights  of  all  concerned.    It  is  very  easy  to  reserve  such  an  ease- 
ment to  the  vendor^  or  grant  it  to  the  yendee,  in  the  deed  which 
conveys  the  land^  or  to  create  it  by  any  valid  contract ;  then  each 
one  knows  what  he  sellsy  and  what  he  buys,  and  all  persons  are 
protected  in  their  rights.    Embarrassments  have  accumulated,  and 
injaries  have  been  suffered,  to  property,  growing  out  of  the  unset- 
tled views  upon  this  question.    It  should  be  put  to  rest.     No  one 
shonld  stand  in  danger  of  unwittingly  saffering  burdens  to  be  laid 
upon  his  property,  nor  be  constantly  compelled  to  guard  against 
such  an  insidious- invasion  of  his  rights. 
[Omitting  a  question  of  local  statutory  construction.] 
The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint,  and 
for  farther  proceedings. 

Judgment  reversed. 


GoBFBN  y.  Webb. 

(66  Ind.  96.) 

Sete  executed  partly  in  blank — material  aUeration, 

Where  one  execnteB  his  promissory  note,  blank  as  to  date,  amount,  time  of 
payment  and  name  of  payee,  bat  containing  a  stipalation  for  *'  interest  at 
ten  per  cent  per  annam,"  and  deli  vers  it  to  anotlier  for  negotiation  for  the 
benefit  of  the  latter,  the  latter  has  authority  to  fill  the  blank,  but  not  to  add 
to  the  interest  clause  the  words  "  after  maturity ; "  and  the  note  will  be  void 
in  the  hands  of  a  transferee  haying  knowledge  of  the  alteration  as  against 
snch  maker.* 

ACTION  on  a  promissory  note  made  by  the  defendants  Cobum» 
Heagy  and  Nelson.  The  defendants  Cobum  and  Heagy,  to 
enable  the  defendant  Nelson  to  borrow  money  for  his  own  use, 
figned  with  and  delivered  to  him  a  promissory  note,  blank  as  to 

*9»SpUltrr,  Jamea^  2  Am.  Bep. 884;  Brown  ▼.  Reed,  21  Id.  75;  oirrard  t. Hadden^^ 
H  412;  BaMboU  v.  JE;ddy,  11  id.  168,  and  note;  CHlUupie  t.  KeOey^  18  Id.  818;  RedUek  % 
IMt  id.  078;  Tocum  ▼.  SmUh,  14  id.  ISO.   But  see  Hutanet  r,  Trumper^  7  id.  661. 
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date,  amoanfc,  time  of  payment  and  payee,  and  conditioned  ^' with 
interest  at  ten  per  cent  per  annum ; ''  and  Nelson  negotiated  it  to 
the  plaintiff  for  yalue,  having  added  the  words  '^  after  maturity" 
next  to  the  words  ^^per  annum/'  in  his  presence.  The  plain tifE 
had  judgment.    The  defendant  Oobum  appealed. 


J.  W.  Sansberry,  E.  B^  OoodyJsoonis,  B.  iMke  and  IF.  March,  for 

appellant. 

£[.  D.  Thompson,  for  appellee. 

WoBDEN,  J.  [After  stating  the  facts.]  It  is  not  questioned, 
nor  can  there  be  any  doubt,  that  when  Heagy  and  Cobum  signed 
the  note  thus  in  blank,  and  intrusted  it  to  Nelson,  they  authorized 
the  filling  up  of  the  note  as  to  the  proper  date,  the  name  of  the 
payee,  the  time  of  payment  and  the  amount.  In  these  respects  the 
note,  as  signed,  was  blank,  and  the  authorities  are  abundantly  dear 
that  Nelson  had  implied  authority  to  fill  up  the  blanks. 

It  was  said  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  The  Bank  of  Pittsburgh  v.  Neal,  22  How.  (TJ.  S.)  96-107, 
that,  '^  Where  a  party  to  a  negotiable  instrument  intrusts  it  to  the 
custody  of  another,  with  blanks  not  filled  up,  whether  it  be  for  the 
purpose  to  accommodate  the  person  to  whom  it  was  intrusted,  or 
to  be  used  for  his  own  benefit,  such  negotiable  instrument  carries 
on  its  face  an  implied  authority  to  fill  up  the  blanks  and  perfect 
the  instrument ;  and  as  between  such  party  and  innocent  third  par- 
ties, the  person  to  whom  it  was  so  intrusted  must  be  deemed  the 
agent  of  the  party  who  committed  such  instrument  to  his  custody, 
or,  in  other  words,  it  is  the  act  of  the  principal,  and  he  is  bound 
by  it." 

The  authorities  upon  this  point  are  numerous,  extending  from 
the  time  of  the  decision  in  Russel  v.  Langstaffe,  2  Doug.  514,  down 
to  the  present  time. 

But  we  find  no  authority  which  we  are  content  to  follow  sustain- 
ing  the  proposition  that  a  party,  to  whom  a  note  has  been  thus 
intrusted  by  others  who  had  signed  it,  has  any  authority  whateyer 
to  change  or  alter  it  in  those  respects  in  which  it  is  complete  and 
perfect  at  the  time  it  is  thus  signed  and  intrusted  to  him.  Nelson, 
^n  this  case,  had  the  authority  to  fill  up  the  note  by  inserting  the 
proper  date,  the  name  of  the  payee,  the  time  of  payment  and 
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amount, because,  in  these  respects,  the  note,  as  signed  and  intrusted 
to  him,  was  blank  ;  but  he  had  no  authority  to  change  or  alter  the 
stipulation  as  to  the  payment  of  interest,  because,  in  that  respect, 
the  uote  was  not  blank,  but  complete  and  perfect.  The  case  stands 
precisely  as  it  would  if  the  note,  when  signed  by  Heagy  and  Cobum 
and  intrusted  to  Nelson,  had  been  in  all  respects  complete  and  per- 
fect as  it  was  afterward  filled  up,  except  the  words  *' after  matu- 
rity," and  Nelson  had  afterward  inserted  those  words  as  they  now 
appear  in  the  note. 

The  words  "after  maturity"  having  been  inserted  without 
authority  from  Cobum,  the  question  arises  whether  their  insertion 
destroys  the  note  as  to  him  by  rendering  it  a  dififerent  instrument 
from  that  signed  by  him.  It  may  be  here  observed  that,  as  the  words 
were  inserted  in  the  note  at  Webb's  house  and  in  his  presence,  we 
may  fairly  infer  he  was  cognizant  of  the  fact,  and,  therefore,  we 
need  not  decide  what  effect  their  insertion  would  have  had  upon 
his  rights  if  he  had  been  ignorant  of  the  fact. 

We  are  of  opinion  that  the  insertion  of  the  words  indicated  de- 
stroyed the  note  as  to  Coburn,  because  they  changed  in  a  material 
matter  the  legal  effect  of  the  note  as  signed  by  him.  The  legal 
operation  of  the  note,  as  signed  by  Goburn,  entitled  the  holder  to 
interest  from  the  date  of  the  note;  but  it  was  so  changed  by  the  in- 
sertion of  the  words  indicated  as  not  to  bear  interest  until  the  matu- 
rity thereof.  This  change  of  th«  note  did  not,  perhaps,  operate  to 
the  prejudice  of  Cobum.  But  that  is  not  the  legal  criterion  by 
which  to  determine  whether  an  alteration  of  a  note  destroys  it. 

The  question  is,  is  the  note  sued  upon  the  same  note  in  legal 
effect  as  that  signed  by  Coburn?  If  the  alteration  made  the  note 
a  different  one  in  legal  effect,  then  it  is  not  Goburn's  note,  and  he 
is  not  bound  by  it.  These  views  are  fully  sustained  by  the  current 
of  authorities  in  this  State  and  elsewhere.  2  Daniel  on  Negotiable 
Instr,  339-349 ;  Holland  v.  Batchy  11  Ind.  497 ;  Henry  v. 
Coati,  17  id.  161;  Bowers^  Admr,  v.  Briggs,  20  id.  139;  Judah  v. 
Zimmerman,  22  id.  388;  Schnewind  v.  Hacket,  64  id.  248 ;  Chap" 
pett  V.  Spencer,  23  Barb,  584. 

The  case  last  cited  contains  a  valuable  collection  of  the  authori- 
ties upon  the  point. 

[Omitting  a  question  of  pleading.] 

The  judgment  below  against  the  appellant  is  rerersed  with  costs, 
and  the  cause  remanded  for  a  new  trial.         Judgment  reversed. 
Vol.  XXVI  —  3 


^ 


18  INDIANA, 

Frout  ▼.  Hardin. 


t^t   '•*  .«■ 


Frout  v.  Hardik. 

a»Ind.ie5.) 

Growing  eropt  pledged  by  tenant  to  landlord  for  reni — right  of  poeteeeion'^ 

trespass  by  landlord's  animals. 

A  tenant  agreed  that  his  landlord  should  have  for  rent  an  individual  half  of 
a  growing  crop  raised  by  the  former  on  the  leasehold.  Held,  that  the  right 
of  possession  until  harvest  and  division  continued  in  the  tenant,  and,  there- 
fore, that  where ,  before  division,  the  landlord's  animals,  owing  to  his  negli- 
gence, broke  the  inclosure  and  injured  the  growing  crop, he  was  liable  to  th» 
tenant  in  damages. 

A  CTION  of  trespass.    The  opinion  states  the  facts. 

M.  E.  Forkner  and  E,  H.  Bundy,  for  appellant. 
R.  L.  Polk,  for  appellee. 

BiDDLE,  J.  This  action  was  commenced  by  Hardin,  against 
Front,  before  a  justice.  The  plaintiff  recovered  judgment.  The 
defendant  appealed  to  the  Circuit  Court. 

The  complaint  alleges  that  the  plaintiff  was  in  possession  of 
twenty-five  acres  of  land,  described,  upon  which  there  were  three 
fields  planted  in  com.  That  the  defendant,  at  divers  times,  unlaw- 
fully and  negligently  suffered  his  cattle  to  break  through  the  fences 
surrounding  the  fields,  and  destroy  his  corn,  well  knowing  that  said 
cattle  were  breachy,  all  of  which  is  particularly  averred  as  to  time» 
venue,  etc. 

An  answer  in  general  denial,  with  a  special  paragraph,  was  filed 
to  the  complaint  Trial  by  jury  in  the  Circuit  Court,  and  a  ver- 
dict for  appellee.  Over  the  several  motions  and  exceptions  proper 
to  present  the  questions  involved  in  the  case  to  this  court,  judg- 
ment was  rendered  on  the  verdict. 

1.  From  the  evidence,  which  is  all  before  us,  it  appears  that  Front 
had  leased  the  lands  in  question  to  Hardin  for  the  current  year, 
1874,  to  raise  a  crop,  and  was  to  receive  as  rent  one-half  of  the 
corn  in  rows  standing  in  the  field.  Under  this  state  of  facts,  the 
appellant  insists  that  the  com  was  the  joint  property  of  both  par- 
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ties,  and  the  possession  of  either  was  the  possession  of  both;  there- 
fore, an  action  of  trespass  will  not  lie  without  a  total  destraction 
of  the  property.  We  think  that,  in  this  view^  the  appellant  is  mis- 
taken. The  corn  was  not  the  joint  property  of  both  parties.  Their 
possession  was  not  equal.  The  tenant  had  the  right  to  the  posses- 
sion of  the  corn  until  the  division  was  made.  Afterward^  each 
party  had  the  right  to  the  possession  of  his  own  half. 

[Omitting  minor  points.] 

3.  The  appellant  also  objects  to  the  following  instruction  given 
to  the  jury  by  the  court : 

*'  Ist.  If  the  jury  &ud,  from  the  evidence,  that  the  defendant  let 
to  the  plaintiff  certain  fields  on  the  defendant's  farm,  to  tend  in 
corn,  in  1874,  and  gave  the  plaintiff  possession  thereof,  and  the 
defendant  was  to  have,  as  rent,  one-half  of  the  corn  in  the  field, 
such  contract  constituted  a  tenancy,  and  enables  the  plaintiff  to 
maintain  an  action  against  the  defendant  for  a  trespass  of  the 
defendant's  cattle  on  the  plaintiff's  corn  in  such  fields,  if  such  a 
trespass  was  committed." 

We  can  see  no  objection  to  this  instruction. 

These  arc  all  the  points  made  against  the  record  by  the  appel- 
lant.    We  t!iink  it  contains  no  error. 

The  judgment  is  afiirmed,  with  costs. 

Judgment  affirtnscU 


Long  v.  State. 

(66  Ind.  182.) 

* 

Comment  an  omistnon  of  prisoner  to  teetify  in  hie  own  behalf. 

When  the  pro0ecating  attornej,  on  the  trial  of  an  indictment,  commented  on 
the  omission  of  the  prisoner  to  testify  in  his  own  behalf,  a  new  trial  will  be 
^nted  in  case  of  conviction,  notwithstanding  the  court,  on  the  prisoner's 
objecting,  had  checked  the  attorney  in  his  remarks,  and  instructed  the  jury 
to  pay  no  attention  to  what  had  been  said.* 

PROSECUTION  for  illegally  retailing  intoxicating  liquors.  The 
prisoner  pleaded  not  guilty.  On  the  trial  he  did  not  testify. 
V'erdict  of  guilty  and  judgment  accordingly.  The  opinion  states 
the  other  facts. 

*  See  SUAe  t.  Ober^  18  Am.  Bep.  68,  and  note. 
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Q*  W.  Gfrubbs,  M.  H*  Parks  and  /.  H.  JordaUj  for  appellant. 
A.  M.  Cunningy  prosecuting  attorney,  for  the  State. 

NiBLACK,  J.  [Omitting  some  questions  of  practice.]  One 
of  the  counsel  for  the  State,  in  making  the  concluding  argu- 
ment to  the  jury,  said:  *'It  is  true,  gentlemen  of  the  jury, 
the  evidence  in  this  case  is  not  as  clear  as  it  might  be.  There 
were  but  two  parties  to  this  transaction.  You  have  heard  the  evi- 
dence of  one  of  them.  We  would  have  been  pleased  to  have  heard 
from  the  other,  to  see  what  light  he  could  have  thrown  upon  this 
transaction." 

To  this  language,  the  defendant  objected.  The  court  sustained 
the  objection,  and  admonished  counsel  that  the  failure  of  the  de- 
fendant to  testify  in  his  own  behalf  was  a  subject  not  to  be  referred 
to  before  tlie  jui-y,  and  instructed  the  jury  that  they  should  pay 
no  attention  to  what  had  been  said  concerning  it.  Counsel  then, 
after  protesting  that  the  purport  of  his  language,  as  above  quoted, 
had  not  been  fully  understood,  proceeded  with  his  argument. 

This  reference  of  counsel  for  the  State  to  the  defendant's  fail- 
ure to  testify  in  his  own  behalf,  as  above  stated,  was  also  assigned 
as  one  of  the  causes  for  a  new  trial. 

The  statute  enumerating  who  are  competent  witnesses  in  a  crim- 
inal case  declares  : 

"  Fourth.  The  defendant  to  testify  in  his  own  behalf,  but  if  the 
defendant  do  not  testify,  his  failure  to  do  so  shall  not  be  com- 
mented upon,  or  referred  to  in  the  argument  of  the  cause,  nor 
commented  upon,  referred  to  or  in  any  manner  considered  by  the 
jury  trying  the  same,  and  it  shall  oe  the  duty  of  the  court,  in  such 
case,  to  instruct  the  jury  as  to  their  duty  under  the  provisions  of 
this  section.''    2  R  S.  1876,  p.  396,  §  90. 

We  think  the  remarks  of  counsel,  given  above,  constituted  a 
palpable  infringement  of  the  provisions  of  the  foregoing  statnte, 
which  was  not  cured  by  the  subsequent  instructions  of  the  court  to 
the  jury,  that  they  should  disregard  such  remarks,  and  must  be 
regarded  as  an  error  of  law  occurring  at  the  trial  of  the  caase. 
We  construe  the  statute  to  mean,  that,  when  a  defendant  in  a 
criminal  cause  declines  to  testify  in  his  own  behalf,  absolute  silence 
<m  the  subject  is  enjoined  on  counsel  in  their  argument  on  the 
trial,  and  upon  the  jury  trying  the  cause  during  their  consultatioii 
upon  it 
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Impressed  with  these  views,  we  think  the  ooart  erred  in  oTer- 
rnling  the  defendant's  motion  for  a  new  trial,  and  that,  for  that 
reason,  the  judgment  ought  to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
triaL 

Judgment  reversed. 


Hood  v.  State. 

(M  iDd.  263.) 


Divorce — Juri$dietion  —  ConstUutional  Law,     AduUery  and  JFbmioaiion  dit- 

tinguUhed. 

Th6  provision  of  the  Federal  Gonstitation  requiring  fall  faith  to  be  given  in 
each  Btate  to  the  jadicial  proceedings  of  everj  other  State,  does  not  extend 
to  a  decree  of  divorce  rendered  without  jurisdiction  of  the  parties. 

A  decree  of  divorce,  rendered  in  a  State  where  neither  of  the  parties  lived  at 
tlie  time  of  rendition,  is  void  for  want  of  jurisdiction. 

A  State  statute,  authorizing  the  courts  to  grant  divorces  to  non-residents  who 
desire  to  become  residents,  is  void. 

Adultery  is  sexual  intercourse  of  a  married  woman  with  any  man  other  than 
her  hnaband  ;  fornication  is  the  like  intercourse  of  an  unmarried  woman 
with  any  man*    (JSee  Thote,  p.  27.) 

INDICTMENT  against  Nelson  P.  Hood  for  fornification.  Plea, 
not  guiltj.  The  State  proved  that  the  prisoner  was  married  in 
Indiana  in  1869,  to  Maggie  Horton,  and  that  she  was  still  living. 
Also,  that  in  1876,  the  prisoner  married  Jane  Chaney,  in  Kentucky, 
and  that  they  lived  together  in  matrimony  in  Indiana  at  the  time 
of  the  indictment.  The  prisoner  pat  in  evidence  the  statute  of 
Utah,  which  gives  to  the  probate  court  the  power  to  grant  di- 
vorces to  persons  not  resident,  but  desiring  to  become  resident,  in 
that  Territory.  Also,  the  record  of  judgment  of  divorce,  upon  the 
defendant's  default,  granted  October  4,  1876,  in  a  suit  of  the  pris- 
oner against  Maggie  H.  Hood,  which  showed  the  Indiana  marriage, 
and  that  the  parties  were  not  resident  in  Utah,  but  that  the  pris- 
oner professed  to  desire  to  become  resident  there,  and  granted  both 
parties  liberty  to  re-maiTy.  There  was  also  other  evidence  of  the 
prisoner's  non-residence  in  Utah.  The  prisoner  was  convicted,  and 
appealed. 
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C.  S.  Jettey,  Oregg  <6  Parks,  and  A.  C.  Dtymiey  S  Sons,  for 
appellant. 

H.  D*  McMulleUy  G.  B.  Bruniblai/,  prosecuting  attorney,  and 
C,  A .  BuskirJcy  attorney-general,  for  the  Stata 

•  Perkins,  C.  J.  [After  stating  the  facts  and  considering  a  minor 
point]  The  next  question  arising  in  the  cause  is  this,  is  the  divorce 
granted  in  Utah  valid  ?  It  is  valid,  if  the  court  granting  it  had 
full  jurisdiction.  Had  it  ?  It  appears  by  the  record  that  the  di- 
vorce was  granted  in  a  suit  between  two  persons,  neither  of  whom 
was,  at  the  time  of  the  proceeding,  a  resident  of  Utah,  or  withiu 
the  boundaries  of  the  Territory,  nor  had  previously  been,  but  both 
of  whom  were  residents  and  citizens  of  a  State  in  the  CTnioii. 
Neither  of  the  parties  had  placed  himself  or  herself  under  the 
jurisdiction  of  Utah.  Such  being  the  case,  it  is  well  established 
that  the  court  in  Utah  had,  and  could  have,  no  jurisdiction  to 
grant  the  divorce  in  question,  and  that  the  same  is  inoperative  and 
utterly  void.  This  is  a  question  to  be  decided  by  the/iw  gentium^ 
the  law  of  nations,  the  first  principles  of  which  are,  that  all  na- 
tions, in  respect  to  rights,  are  equal,  and  that  each  is  sovereign 
within  its  own  territory,  with  jurisdiction  over  the  persons  and 
property  therein.  1  Kent's  Com.  21.  Hood,  when  the  divorce  in 
question  was  granted,  was  under  a  jurisdiction  other  than  that  of 
Utah.  It  is  further  settled,  that  the  States  of  the  Union,  as  be* 
tween  themselves,  are  sovereig&ties.  In  determining  this  question 
of  jurisdiction,  therefore,  we  have  only  to  inquire  what  jurisdic« 
tion  the  State  of  Indiana  has  over  the  people  and  property  within 
the  Territory  of  Utah  ;  for,  on  this  point,  the  States  and  Territo- 
ries are  severally  equal.  What  jurisdiction  Illinois  can  exercise 
over  residents  and  property  in  Indiana,  Indiana  can  exercise  over 
residents  and  property  in  Illinois. 

To  place  this  matter  in  another  light,  a  State  may  authorize  di- 
vorces to  be  granted  by  legislative  act.  Suppose,  then,  that  the 
legislature  of  Utah  had  granted  this  divorce  (neither  of  the  par- 
ties being  citizens  or  inhabitants  of  the  Territory),  severing  a  do- 
mestic relation  between  two  citizens  of,  and  residents  in,  Indiana, 
would  any  one  claim  that  the  divorce  would  be  valid  ?  If  it  would 
be,  then  it  follows  that  the  State  of  Indiana  can  confer  upon  her 
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legislature  power  to  divorce,  by  statutory  enactment,  husbands 
and  wives,  citizens  and  residents  of  Utah,  or  of  Illinois  or  Ohio. 
And,  if  so,  what  becomes  of  the  doctrine  of  the  sovereignty  of 
States  and  nations  within  their  own  respective  territories  ?  And 
if  the  legislature  of  Utah  cannot  grant  divorces  to  residents  and 
citizens  of  foreign  States,  it  cannot  confer  such  power  upon  the 
judiciary  of  the  State.  Certainly,  as  a  general  proposition,  States 
and  nations  cannot  exercise  such  extraterritorial  jurisdiction. 
But  we  need  not  enlarge  upon  these  established  elementary  princi- 
ples. The  case  before  us  is  too  plain  to  admit  of  argument.  It  is 
shortly  this  :  Hood  desired  to  obtain  a  divorce  from  his  wife. 
Neither  of  the  parties  was  under  the  jurisdiction  of  Utah.  The 
petition  of  Hood  and  the  decree  of  divorce  expi*essly  state  this 
fact  If  he  was  not  a  citizen  and  resident  of  Utah,  he  was  of  some 
other  State  or  nation.  Still  the  court  of  Utah  grants  a  divorce  to 
a  man  who  informs  it,  in  his  application,  that  ho  is  under  a  juris- 
diction other  than  that  of  the  Territory  of  Utah,  and  that  ho  is 
not  subject  to  hers.  The  divorce  manifestly  was  granted  in  viola- 
tion of  the  sovereignty  and  jurisdiction  of  another  State,  and  in 
violation  of  the  plainest  principles  of  international  and  constitu- 
tional law.  The  provision  in  the  statute  of  Utah,  authorizing  her 
courts  to  grant  divorces  to  citizens  of  foreign  States  and  nations, 
who  were  not^  but  desired  to  become,  residents  of  Utah,  was  uUra 
vires,  and  void.  No  plainer  or  more  palpable  case  of  the  exercise 
of  extraterritorial  jurisdiction  could  exist.  Hood  was  not  only 
not  a  citizen  or  resident  of  the  Territory,  but  he  did  not  personally 
enter  the  Territory,  so  as  to  give  it  jurisdiction  over  him  for  tem- 
porary police  purposes.  We  cite  on  the  question  of  jurisdiction 
the  following  cases  in  our  own  State  and  the  cases  referred  to  in 
them  :  Sturgis  v.  Fay,  16  Ind,  429  ;  The  EcUon,  etc.,  B.  R.  Go.  v. 
Huniy  20  id.  457  ;  Beard  v.  Beard,  21  id.  321 ;  Constitution  of  In- 
diana, art.  14. 

Nor  is  the  decree  of  divorce,  in  this  case,  within  the  operation 
of  that  clause  of  the  Constitution  of  the  United  States  which  de- 
clares, that  '^  Full  faith  and  credit  shall  be  given  in  each  State  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State."  Const.  U.  S.,  art.  4,  §  1.  That  clause  does  not  include 
judgments  and  decrees  which  severally  show  upon  their  face  that 
the  courts  rendering  them  had  no  jurisdiction  in  the  premises. 
WaUz  V.  Borrotoay,  25  Ind.  380  ;  Oooley's  Const.  Lim.  (2d  ed.),  p.  17. 
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To  avoid  misconstruction^  we  wish  it  to  be  borne  in  mind,  that 
the  record  of  the  suit  in  the  Territory  of  Utah,  in  question  in  thia 
case,  was  not  one  upon  an  ordinary,  simple  contract  between  par- 
ties, who  could  make  and  rescind  such  contract  at  pleasure,  but  it 
was  a  suit  to  sever  the  bonds  of  matrimony  between  the  parties  ia 
that  suit ;  to  dissolve  a  relation  into  which  the  parties  could  enter 
only  in  accordance  with  the  law  of  the  State,  and  which  could  not 
be  dissolved  by  act  of  the  parties,  but  only  by  permission  of  the 
State  having,  at  the  time,  jurisdiction  over  both  or  one  of  them. 
As  is  well  said  by  Stuakt,  J.,  in  Noel  v.  Ewiivg^  9  Ind.  37  :  "Mar- 
riage is  more  than  a  contract.  It  is  not  a  mere  matter  of  pecuni- 
ary consideration.  It  is  a  great  public  institution,  giving  character 
to  our  whole  civil  polity."  It  is  a  status;  a  domestic  relation  result- 
ing from  a  consummated  contract  to  marry.  Ditson  v.  Diison,  4 
R.  I.  87;  Tlie  People  v.  Datoell,  25  Mich.  247 ;  8.  c,  12  Am.  Rep. 
260.  It  is  to  a  proceeding  to  dissolve  such  a  relation  that  what  is 
said  in  this  case  applies. 

To  give  jurisdiction  in  a  divorce  suit,  the  plaintiff,  the  petition- 
ing party,  must  be  a  resident  of  the  State  or  Territory  wheie  the 
divorce  is  obtained.  This  fact  gives  jurisdiction  of  such  person, 
and  renders  the  divorce  (notice  by  publication  or  otherwise  having 
been  given  to  the  defendant)  valid  as  to  the  plaintiff.  And,  being 
valid  as  to  one,  public  policy  demands  that  it  should  be  held  valid 
as  to  both  parties.  Tolen  v.  Tolen^  2  Blackf.  407  ;  Jenness  v.  Jen^ 
nesSy  24  Ind.  355  ;  Swing  v.  Ewing,  id.  468  ;  Ditson  v.  DitsoUy 
supra. 

Having  arrived  at  the  conclusion  that  the  Utah  divorce  was  void^ 
and  that  appellant  is  still  the  husband  of  the  woman  whose  maiden 
name  was  Maggie  Horton,  and  that  he  is  not  the  husband  of  Jane 
Chaney,  we  proceed  to  inquire  whether  he  is  shown  to  be  guilty 
of  the  offense  for  which  he  was  indicted.  He  was  indicted  for 
fornication.  Our  statute  does  not  define  fornication  or  adultery; 
but  crimes,  as  we  have  seen,  need  not  be  defined  by  the  statute,  and, 
consequently,  the  court  must  judicially  declare  the  definition.  For* 
nication  is  sexual  intercourse  between  a  man,  married  or  single,  and 
an  unmarried  woman.  Adultery  is  sexual  connection  between  a 
married  woman  and  an  unmarried  man,  or  a  married  man  other 
than  her  own  husband.  These  definitions  are  not  in  accordance 
with  some  authorities,  but  they  are  with  others,  and,  we  think,  the 
better;  and  they  appear  to  us  to  be  in  harmony  with  the  reason  of 
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things.  We  will  limit  the  discusBion  of  thifi  topic  to  the  question 
of  adultery;  as  when  we  show  what  that  is,  we  necessarily  show 
what  fornication  is,  as  unlawful  sexual  intercourse  that  is  not 
adultery  is  fornication. 

"By  the  civil  law,  adultery  could  only  be  committed  by  the 
unlawful  sexual  intercourse  of  a  man  with  a  married  woman.  Thus, 
as  is  stated  in  Wood's  Institute,  272,  adultery  is  a  carnal  knowl- 
edge of  another  man's  wife,  and  the  connection  of  a  married  man 
with  a  single  woman  does  not  make  him  guilty  of  the  crime  of 
adultery."  Dewey,  J.,  in  CommonioeaUh  v.  Call,  21  Pick.  609. 
Bicknell,  in  his  Criminal  Practice,  p.  446,  thus  states  what  he 
anderstands  to  be  the  law  in  Indiana  on  this  point:  ''  Strictly, 
adultery  consists  in  carnal  connection  with  another  man's  wife: 
Buch  an  act  is  adultery  and  not  fornication,  2  Blackf.  318;  and  the 
aexual  intercourse  of  any  man  with  a  married  woman  is  adultery 
in  both,  and  the  intercourse  of  a  married  man  with  an  unmarried 
woman,  is  fornication  in  both."  In  T/ie  State  v.  Wallace,  9  N.  H. 
515,  it  is  held,  that '^ an  unmarried  nan,  who  has  unlawful  iuter- 
course  with  a  married  woman,  from  which  spurious  issue  may  arise, 
is  guilty  of  adultery." 

But  the  case  in  which  the  question  has  been  more  fully  and 
learnedly  examined  than  in  any  other  which  has  fallen  under  our 
notice  is  I%e  State  v.  Lash,  1  Harrison,  380,  from  which  we  make 
oopioQs  extracts:  **  There  never  was  an  action  for  adultery  known 
to  be  maintained  at  the  common  law  by  any  but  a  husband  ;  show* 
ing  that  the  offense  cannot  possibly  be  committed  with  any  other 
than  a  married  woman.  The  heinousness  of  it  consists  in  exposing 
an  innocent  husband  to  maintain  another  man's  children,  and  hav« 
ing  them  sacceed  to  his  inheritance.  This  is  the  common-law  doc- 
trine of  adultery,  transmitted  to  ns  from  the  earliest  times,  by  those 
venerable  sages,  who  gathered  it  from  existing  precedents,  records 
and  decisions,  at  the  times  they  respectively  wrote.  I  shall  cite 
only  a  few  of  them,  because  the  records  and  decisions  referred  to 
by  them  have  been  so  faithfully  consulted,  and  the  testimony  of 
those  sages  examined  and  condensed  with  such  admirable  precision, 
in  the  imperishable  commentaries  of  Blackstone,  that  it  is  almost 
vanity  to  look  behind  his  work. 

''More  definite  language  cannot  be  selected  for  confining  adul- 
tery to  illicit  intercourse  with  a  married  woman,  than  his  follow- 
ing definition  of  the  offense.     'Adultery,  or  criminal  conversation 
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with  a  man^a  toife^  The  woman  must  not  be  single ;  she  must  be 
another  man's  wife ;  and  whoever,  married  or  single,  has  illicit 
intercourse  with  her,  becomes  guilty  of  adultery.  The  text  is  in 
3  Bl.  Com.  139,  and  is  so  clear  of  ambiguity  as  to  challenge  any 
attempts  to  evade  it. 

*'Let  us  next  see  how  BuUer  in  Book  1,  ch,  6  of  his  introdao- 
tion,  coincides  with  the  commentaries  ;  he  says :  ^  The  action  of 
adultery  lies  for  the  injury  done  to  ^^  liusiband/va  alienating  his 
wif^B  affections,  destroying 'the  comfort  he  had  from  her  company, 
and  raising  childre^ifor  him  to  support  and  provide  for.^  Bui.  N. 
P.  2G.  He  represents  adultery  to  be  an  injury  to  a  husband^  expos- 
ing him  to  have  children  of  another  man,  raised,  for  him  to  sup- 
port, while  he  lives,  and  to  provide  for,  at  his  death.  This  injury 
to  a  husband  is  made,  the  very  gist  of  adultery.  No  one  will  sup- 
pose him  to  mean  that  the  alienation  of  the  wife's  affections,  and 
loss  of  comfort  in  her  company,  constitute  the  offense  ;  the  aliena- 
tion of  her  affections  might  accrue  from  the  malignancy  of  his  own 
temper,  and  the  loss  of  comfort  in  her  company,  from  lunacy  ;  lie 
does  not  mean  that  any  malignancy  of  temper,  or  that  lunacy  or 
any  other  sickness  amounts  to  adultery ;  they  are  only  aggrava- 
tions  that  may  or  may  not  attend  the  offense  ;  therefore  the  essence 
of  adultery  at  the  common  law,  without  which  the  action  cannot  be 
maintained,  is  that  criminal  intercourse  with  a  married  womanp 
which  exposes  her  husband  to  support  and  provide  for  another 
man's  issue.     ♦    ♦    ♦ 

*'  Let  us  next  take  up  Bacon's  Abridgement,  that  famous  reposi- 
tory of  the  common  law,  wherein  he  draws  the  distinction  between 
fornication  and  adultery  so  clearly  as  to  admit  of  no  equivocation. 
He  says  :  '  Fornication  is  unlawful,  because  children  are  begotten 
without  any  care  for  their  education  ;  but  adultery  goes  further^  it 
entails  a  spurious  race  on  a  party  for  whom  he  is  under  no  obliga- 
tion to  provide.'    Bac.  Abr.,  Marriage  and  Divorce,  669, 

"This  is  the  circumstance  on  which  adultery  depends  at  the 
common  law ;  its  tendency  to  adulterate  the  issue  of  an  innocent 
husband,  and  to  turn  the  inheritance  away  from  his  own  bloody  to 
that  of  a  stranger.  If  the  woman  be  single,  her  incontinence  pro* 
duces  none  of  this  evil ;  her  issue  takes  away  no  man's  inheritance  ; 
it  can  be  heir  to  nobody,  and  the  burthen  of  its  support  is  cast  by 
law  upon  herself  and  the  partner  of  her  guilt  ♦  ♦  ♦  i  ^i\\ 
barely  add  that  adultery  at  the  common  law  is  limited  to  criminal 
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intercourse  with  a  married  woman,  both  bj  Swift  and  Reeve  who  are 
among  our  most  eminent  American  commentators^  and  that  I  am 
acquainted  with  no  treatise  on  the  common  law^  English  or  Ameri- 
can, to  the  contrary.  Whether  its  regulation  on  this  point  was 
borrowed  at  some  early  age,  from  the  Levitical  law,  which  the 
early  dispersion  of  the  Jews  carried  into  various  parts  of  Europe,  I 
am  not  able  to  say ;  but  certain  it  is,  that  this  wide  distinction 
between  criminal  intercourse  with  a  married  woman,  and  a  single 
woman,  is  emphatically  settled  in  the  Levitical  law ;  the  former 
being  punished  with  death,  while  the  latter  was  only  a  fine.  See 
Levit,  ch.  20,  verse  10,  and  Deut,  ch.  22,  verse  22  to  28." 

The  opinion  from  which  we  have  extracted  was  pronounced  by 
Justice  Ford.  Chief  Justice  Hornblower  added  :  '^  I  have  pre- 
pared an  opinion,  which  it  is  unnecessary  to  read,  according  with 
that  of  Justice  Ford.  This  question  has  never  before  been  deter- 
mined in  this  State,  I  believe ;  although  the  law  has  ever  since  the 
year  1704  provided  a  punishment  for  the  offense." 

Having  in  the  progress  of  this  investigation  arrived  at  the  con- 
clusion, as  we  have  before  stated,  that  the  Utah  divorce  was  a 
nullity,  it  follows  that  the  appellant  is  still  the  husband  of  Maggie 
Horton  Hood  ;  that  his  pretended  marriage  with  Jane  Ohaney  was 
also  a  nullity,  and  that  his  living  and  cohabiting  with  her  was  the 
linng  and  cohabiting  of  a  married  man  with  an  unmarried  woman, 
which,  as  we  have  seen,  constitutes  the  offense  of  fornication,  the 
offense  for  which  appellant  is  indicted  and  prosecuted  in  the  cause 
now  before  us. 

[Omitting  minor  points.] 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 

Nor  bt  the  Reporter.— Judgmentfl  of  other  States.— The  conclusion  of  this  case  oa 
the  effect  of  the  record  of  Judgment  of  other  States  is  in  harmony  with  the  weight  of  au- 
fborftjr.  See  Dunlap  ▼.  Cody,  7  Am.  Bep.  129,  and  note,  p.  186;  and  Hoffman  ▼.  Hoffman, 
U.  990,  and  note,  p.  80S;  and  Mcerx  ▼.  Fire,  11  Id.  482.  and  note,  p.  485.  At  the  end  of  the 
opinion  of  the  United  States  Supreme  Court,  in  Thompvm  v.  Whiiman,  given  in  full  in  the 
Istternote,  theoourtsum  up  the  doctrine  as  follows:  "It  is  clear  that  the  Jurisdiction  of 
the  court  by  which  a  Judgment  is  rendered  in  any  State  may  be  questioned  In  a  collateral 
proceeding  In  another  State,  notwithstanding  the  provision  of  the  fourth  article  of  the 
Onstitution  and  the  law  of  1790,  and  notwithstanding  the  averments  contained  in  the 
record  of  the  Judgment  itself. "  We  will  gather  here,  however,  the  principal  decisions  on 
this  question  since  our  former  notes,  or  not  therein  particularly  referred  to. 

In  FkAaer  v.  OAunibian  Iiuiurance  Company,  99  Mass.  267,  it  was  held  that  "the  article 
oC  the  Constitntion  of  the  United  States,  which  requires  full  faith  and  credit  to  be  given  in 
Mch  State  to  the  Judicial  proceedings  of  every  other  State,  does  not  preclude  the  inquiry 
whether  any  Judgment  obtained  iu  another  State  and  relied  on  hi  this  was  rendered  by  a 
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court  having  jurisdiction  of  the  cause  and  of  the  parties/*  In  that  case  it  was  /lefd,  that 
in  a  suit  by  a  stoclcholder  of  a  corporation  of  l^ew  York  for  violating  its  charter  by  paying 
a  dividend  out  of  its  capital  stock,  a  decree  declaring  the  corporation  dissolved  is  in  excess 
of  the  jurisdiction  conferred  by  tho  New  York  statutes,  and  not  entitled  to  faith  and  credit 
in  Massachusetts  as  a  judicial  proceeding. 

When  a  husband  goes  into  another  State,  without  acquiring  a  domldle  there,  for  the 
purpose  of  obtaining,  and  does  fraudulently  obtain,  a  divorce  for  a  cause  which  occurred 
in,  but  which  was  not  a  cause  of  divorce  by  the  law  of  this  State,  a  court  of  that  State  has 
DO  jurisdiction,  and  its  decree  granting  the  divorce  is  entitled  to  no  faith  and  credit  in  this 
Oonunonwealth  as  a  judicial  proceeding,  even  if  the  decree  recites  facts  sufflclent  to  give 
it  jurisdiction;  but  this  court,  the  husband  still  retaining  his  legal  domicile  in  this  Com- 
monwealth, has  jurisdiction  of  a  subsequent  libel  of  his  wife,  although  since  their  separar 
tion  she  has  resided  in  another  State .    SewaU  v .  SewcUl,  122  Mass.  156;  23  Am.  Rep.  299. 

Parties  were  married  in  New  York  and  afterward  removed  to  Vermont  where  the  hus- 
band left  the  wife.  Thereupon  she  returned  to  New  York,  and  there  obtained  a  decree  for 
divorce  and  alimony  for  the  husband's  adultery  in  Vermont,  after  notice  by  publication 
and  by  mailing  a  copy  of  the  summons  and  complaint  to  the  town  in  Vermont  where  he 
had  last  lived  with  his  wife,  but  from  which  he  had  afterward  removed.  The  husband  did 
not  appear  in  the  suit.  Held,  in  an  action  of  debt  on  the  decree  for  alimony,  that  the 
decree  was  not  binding  on  the  defendant  in  Vermont.  Prowtr  v.  Warner ^  47  Vt.  667;  1, 
Am.  Rep.  132. 

To  an  indictment  for  bigamy  defendant  set  up  a  divorce  obtained  by  his  first  wife  in  Indl* 
ana.  The  record  in  the  divorce  case  recited  that  the  parties  were  residents  of  Indiana. 
Held,  (1)  that  the  evidence  was  admissible  to  show  tl^t  they  were  noi  such  in  fact;  (2)  that 
if  the  parties  were  not  such  residents  the  divorce  was  void  and  no  defense  to  the  indict- 
ment.   People  V.  Dau^U,  25  Mich.  247;  12  Am.  Rep.  200,  and  note,  274. 

The  doctrine  of  the  earlier  New  York  cases  is  reiterated,  although  not  necessarily  involved 
In  Ferguttim  v.  Crawford,  70  N.  Y.  257.  The  court  say:  **  It  is  well  settled  by  our  own  decis- 
ions, that  in  the  case  of  a  judgment  of  a  court  of  general  jurisdiction  of  a  sister  State, 
although  it  is  entitled  to  the  benefit  of  the  presumption  of  jurisdiction  which  exists  in  favor 
of  a  judgment  of  one  of  our  own  courts,  yet  the  want  of  jurisdiction  may  be  shown  by  ex- 
trinsic evidence,  and  that  even  a  recital  in  the  judgment  record  that  the  defendant  warn 
served  with  process  or  appeared  by  attorney,  or  of  any  other  jurisdictional  fact,  is  not 
conclusive,  but  may  be  contradicted  by  extrinsic  evidence;"  citing  Borden  v.  Fiteh,  15 
Johns.  121;  Starhuek  v.  Murrau,  5  Wend.  148;  Shumvoay  v.  StiXLman,  •  id.  447;  Kerr'w, 
Kerr.  47  N.  Y.  272;  Hoffman  v.  Hoffnuuu  46  id.  80.  The  latest  expression  of  the  New  York 
courts  is  the  case  of  People  v.  Baker,  decided  in  the  Court  of  Appeals,  January,  1879, 
19  Alb.  Law  Jour.  200;  which  reiterates  the  doctrine  of  the  other  cases,  and  adds  that  the 
holding  will  not  be  affected  by  considerations  of  comity  arising  from  the  fact  that  in  New 
York  the  same  substituted  service  of  process  by  publication  is  adopted  by  statute,  that 
formed  the  basis  of  the  judgment  of  the  other  State  under  consideration  in  this  case. 

A  husband  deserted  his  wife  in  Ohio,  where  both  parties,  up  to  tlie  time  of  the  desertion, 
wei«  domiciled,  and  where  she  remained.  To  a  petition  by  the  wife  for  divorce  and  ali- 
mony, the  husband  set  up  a  decree  of  divorce  obtained  by  him  in  Indiana,  under  proceed- 
ings incompliance  with  the  statutes  of  that  State,  but  In  which  there  was  no  jurisdiction  ol 
the  person  of  the  wife  except  by  constructive  service,  and  of  which  she  had  no  actual  no* 
tice.  Held,  that  her  domicile  remained  unaffected  by  the  desertion  of  the  husband,  and 
that  the  decree  was  no  defense  to  her  petition  for  alimony.  Cox  v.  Gdx,  19  Ohio  St.  6(tt; 
2Am.  Rep.  415. 

In  Pennywit  v.  FooU,  27  Ohio  St.  600,  A.  D.  1875,  it  was  held,  that  the  record  of  a  Jud^- 
ment  rendered  in  another  State  may  be  contradicted  as  to  the  facts  necessary  to  give  thn 
court  jurisdiction,  and  if  It  be  shown  that  such  facts  did  not  exist,  the  record  will  be  a  nul- 
lity, notwithstanding  it  may  recite  that  they  did  exist.  This  case  contains  an  elaborat* 
review  of  the  authorities. 

The  courts  of  the  State  in  wliich  a  judgment  of  a  court  of  another  State  is  aoui^t  to  bo 
enftoxsed  have  a  right  to  inquire  how  far  the  judgment  presented  may  be  conduaive  in  tho 
Btate  in  which  it  was  rendered.    And  in  determining  this  question  the  courts  of  tills  Stato 


MAY  TEEM,  1877.  2& 


Hood  y.  State. 


vill  require  that  the  whole  record  of  the  proceeding  be  produced  under  which  the  Judg- 
ment wu obtained,  in  order  to  show  how  far  it  may  be  concliuive.  McLaren  ACo.y. 
KtMtr,  2}  La.  Ann.  60\  6  Am.  Rep.  591. 

If  a  judgment  of  the  inferior  Jurisdiction  of  another  State  has  been  appealed  and  the 
Sapreme  Cburt  has  pronounced  a  final  judgment  thereon,  and  the  judgment  or  demand 
passed  upon  is  sought  to  be  enforced  in  this  State,  the  record  or  proceedings  of  the  Su- 
preme Court,  being  the  final  judgment  in  the  cause,  is  the  proper  transcript  to  present  to 
enable  the  courts  of  this  State  to  ascertain  how  far  it  is  conclusive  in  the  State  where  it 
vas  rendered,    lb. 

In  tha  very  recent  caaeof  McEtoen  ▼.  Zimmer^  in  the  Supreme  Court  of  Michigan,  18  Am. 
L.  Reg.  (N.  S.)  ^  Judge  Coolet  learnedly  reviews  the  authorities,  and  reaches  the  conclu- 
sion that  where  a  citizen  of  Michigan  was  sued  in  Canada  by  service  of  process  made  in 
Hidiigan  according  to  the  laws  of  Canada,  and  the  defendant  not  appearing  judgment  was 
rendered  against  him,  no  action  on  that  Judgment  can  be  obtained  in  M  ichigan .  The  court 
iaj:  "The  only  question  the  record  presents  may  be  stated  as  follows:  whether  it  is  com- 
petent for  a  foreign  court  to  make  service  of  its  process  in  this  State,  and  on  the  authority 
ol  such  service  to  proceed  to  Judgment  against  a  party  who  refuses  to  recognize  the  juris- 
diction. We  had  not  supposed,  until  this  suit  was  brought  to  our  attention,  that  such  a 
jurisdiction  could  seriously  be  contended  for."  The  court  reviewed  the  cases  of  Douifias 
▼.  Forri^,  4  Bing.  686;  Bequet  v.  McCarthy^  2  B.  &  Ad.  951;  Bank  of  AuitraUa  v.  A'ios, 
16 Q.  B.717;  Schibsbyv.  Westenholz,  L.  R.,  6  Q.  B.  155,  and  dted  BUchoffv,  WitheraU, 
9  Wall,  las;  Wood  v.  PanoM,  27  Mich.  159;  and  P&)ple  v.  DaweU,  25  id.  247.  In  a  note  to 
(his  case  the  following  cases  are  cited  as  supporting  the  same  doctrine:  McVUker  v.  Budy^ 
«l  Me.  314;  ITood  v.  Waikirvson^  17  Conn.  500;  Woodward  v.  Trenune,  6  Pick.  854;  Kaiie  v. 
CSw*,  8  Gal.  449;  RtmqUy^'  WebsUr,  11  N.  H.  299;  TTirwtonv.  Taylor^  28  Mo.  82;  Jone»  v. 
SgtwxT,  15  Wis.  583;  Price  v.  Hickfjck,  39  Yt.  292;  WCUiams  v.  Preston,  3  J.  J.  Marsh. 
600;  Z>ar<d8on  V.  Sharp,  6  Ired.  L.  14;  Amdt  v.  ArndU  15  Ohio,  83;  Whither  v.  Wenddl,  7 
N.  H.  857;  Mitter  v  d/fUler,  1  BaOey,  242;  Zefyp  v.  Hagar,  70  111.  233;  Frothingham  ▼. 
Barnes,  9  R.  I.  474;  Pennoyer  v .  Neff,  95  U.  S.  714, 

In  the  recent  case  of  Jardine  v.  Reieftert,  39  N.  J.  L.  167,  it  is  said :  "The  judgments  of 
other  States  are  not  like  domestic  judgments,  conclusive  on  the  point  of  jurisdiction. 
When  a  decision,  pronounced  extra  terrttorium,  is  put  in  controversy,  it  is  competent,  as 
a  defense,  to  show  that  the  adjudging  tribunal  had  no  jurisdiction  over  the  person  or  the 
SDbject-matter.  The  principle  is  that  the  Constitution  and  the  Federal  act  make  the  judg- 
ments only  of  State  courts  having  the  right  to  take  legal  cognizance  of  the  case  conclusive 
of  the  rights  involved,  when  sued  upon  in  another  State.  In  such  a  suit,  therefore,  the 
question  of  jurisdiction  is  always  open  to  inquiry , ' '  citing  cases .  "  The  underlying  maxim 
of  this  legislation  and  this  train  of  adjudications  is,  that  even  by  express  legislation  a  State 
cannot  give  such  an  efficacy  to  Its  own  judicial  determinations,  that  they  will  have  a  final 
effect  over  the  rights  adjudged  in  a  final  forum,  as  against  an  absent  citizen  of  another 
State  who  was  not  cited  to  appear,  and  whose  appearance  was  not  voluntarily  entered. 
And  it  is  also  to  be  r^arded  as  settled  by  the  great  weight  of  authority  that  the  want  of 
jurisdiction  of  the  court  rendering  the  judgment  can  be  shown  by  evidence,  notwithstand- 
ing tiie  recital.  In  such  Judgment,  of  the  existence  of  the  controverted  facts.  To  this  ez* 
tent  the  law  on  this  subject  must.  I  think,  be  considered  as  entirely  at  rest  In  this  State.  *' 

Is  the  case  of  Httnt  v.  Hunt,  72  N.  Y.  217,  the  facts  were  that  the  marriage  was  solem- 
nized in  Louisiana,  and  the  husband  residing  there,  brought  a  suit  for  divorce  against  his 
vlfe,  residing  with  his  consent  In  another  State  for  an  ofTense  committed  in  Louisiana; 
tbe  wife  waa  not  served  with  process  and  did  not  appear,  but  in  accordance  with  the  laws 
of  that  State,  a  euraU)rad  hoc  was  appointed  to  appear  for  her  and  defend;  a  divorce  hav- 
ing that  been  granted,  it  was  held  on  the  production  of  the  record  in  New  York  that  It  was 
a  valid  judgment,  Louisiana  being  the  place  of  citizenship  and  domicile  of  the  wife  at  the 
ttme,  and  the  court  having  pronounced  in  favor  of  Its  own  jurisdiction,  and  such  decision 
being  conclusive  until  reversaL 

On  the  other  hand :  In  Zepp  v.  Hager,  70  111.  223,  it  was  heZd,  that  If  It  appears  from  the 
record  of  a  judgment  of  another  State  that  the  court  had  jurisdiction  of  the  person  oZ  the 
defendant,  the  judgment  will  be  conclusive  of  the  right  of  the  parties,  and  no  evidence  can 
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be  heard  to  impeach  it;  but  where  the  record  falls  to  show  a  proper  aenrloe  or  aa  appear. 
ance  of  the  defendant,  the  defendant  may  show  in  an  action  on  such  Judgment  that  he  was 
within  the  territorial  Jurisdiction  of  the  court  and  did  not  submit  himself  to  its  Juri«lictioti; 
citing  Riut  V.  Prothinoham,  Breese,  81 ;  Weich  v.  SyheA,  8  Glim.  197;  Blmder  v.  JDaicoon,  4 
Scam.  686;  HaZZv.  WmiaxM,  6  Pick.  282;  B(«seRy.  Brig{^  9  Mass.  468;  Borden  v.  FtlOi, 
15  Johns.  ISl;  Wateotl  r,  Broum^  18  Hi.  88;  but  no  other  cases.  This  decision  seems  not 
very  careful,  for  the  court  admitted  that  **  under  the  pleas  in  this  case,  and  issue  joined 
thereon,  it  may  be  the  appellant,  strictly  speaking,  was  entitled  to  have  tlie  evidence  ten- 
dered, heard  by  the  court,"  because  there  was  no  reply  that  the  record  showed  persoiud 
service  on  the  defendant;  "  but  if  there  was  error  iu  this  respect,"  they  continue,  **it  Is 
apparent  appellant  was  not  prejudiced,"  because  the  record  showed  such  personal  serrloe. 
In  WetheriU  ▼.  Stiaman,  65  Penn.  St.  106,  A.  D.  1870,  the  same  oonciusion  was  arrived  at! 
The  court  said :  "  As  to  the  Jurisdiction  by  the  court  in  New  York  of  the  cause  of  actioii, 
that  is  concluded  by  the  legal  maxims  always  applicable  to  Judicial  proceedings,  'omnia 
rmxaumunterrlte  erne  aeUu'  It  must  be  presumed  that  the  court  has  exercised  Jurisdiction 
legally ;  ai^ontrary  presumption  would  necessarily  Imply  usurpation  on  the  part  of  th« 
court.  To  require  proof  of  Jurisdiction  when  the  court  is  a  court  of  general  Jurisdiction 
would  be  to  countenance  the  idea  of  the  possibility  of  usurpation  on  the  part  of  the  court, 
and  would  overthrow  at  once  the  conservative  maxim  alluded  to ; "  citing  BcuOeyw.  IjuSatu 
4  Harris,  841;  Hampton  v.  McConnell,  3  Wheat.  234;  JdUla  v.  Duryee^  7  Cntnch,  481;  JVe&U 
ervelt  v.  LewiSy  2  McLean,  611;  2  Am.  Law  Cas.  774. 

In  Lnoamtx>rt  Oas  Co.  v.  Knowlu,  2  Dillon,  4J1,  A.  D.  1872,  Nklsok,  J.,  held  that  whara 
the  record  showed  personal  service  of  process,  the  defendant  could  not,  hi  an  action  on  the 
Judgment  in  another  State,  contradict  the  record  and  testify  that  he  was  not  served.    This 
was  before  the  promulgation  of  the  decision  in  Thomp6on  v.  WMlman,  supra,  the  court 
remarking  '*  there  is  no  adjudication  of  the  Supreme  Court  of  the  United  States  in  a  case 
like  the  one  hi  hand."    The  case  of  Murray  v.  Searbticfc,  6  Wend.  148,  is  disthiguished  on 
the  ground  that  by  the  New  York  practice  the  attorney  prepared  the  Judgment  record  out 
of  court,  and  therefore  it  "did  not  bear  the  impression  of  absolute  verity  ; "  a  very  feeblo 
distinction,  it  seems  to  us.    The  authorities  relied  on  are  those  of  Wiley  v.  PratU  23  Ind 
628,  and  Welsh  v.  Syhes,  3  Oilra.  197.    In  stating  that  **  to  Indiana  this  record  would  beconl 
elusive  between  the  parties,  without  doubt,"  the  court  is  without  doubt  in  error,  and  the 
case  of  WUey  v.  Pratt,  supra,  cited  in  support  of  that  statement,  shows  the  contnuy.    The 
question  was  there  as  to  the  conclusiveness  of  a  domestic  Judgment  of  the  same  State,  and 
the  court  thus  stated  the  greneral  rule :  '*  Where  a  Judgment  is  raoovered  in  a  court  of  gen- 
eral Jurisdiction  against  a  defendant,  and  the  record  shows  that  an  attorney  of  the  court 
appeared  for  the  defendant  and  filed  an  answer,  the  Jurisdiction  of  the  court  cannot  be 
controverted  unless  it  be  by  proof  of  fraud,    *    •    •    or  that  the  defendant  was  not  a  citi- 
zen of  the  State,  nor  during  the  pendency  of  the  proceedings  withto  the  Jurisdiction  of  the 
court  in  which  the  judgment  was  rendered,  and  had  neither  been  notified  of  the  pendency 
of  the  suit,  nor  had  given  authority  to  the  attorney  to  enter  the  appearance  for  him.  •  •  • 
This  rule  gives  equal  and  *  full  faith  and  credit  to  the  Judicial  proceedings  of  every  State,* 
the  same  faith  and  credit  that  we  give  to  the  records  of  our  own  State  courts;  and  although 
the  terms  '  domestic  Judgments  *  and  the  '  Judgments  of  other  States '  are  used  to  various 
decisions,  and  a  distinction  is  attempted  to  be  drawn  between  them  as  two  disttoct  rTsmno. 
still  we  believe  the  rule  we  have  stated  is  within  the  principle  upon  which  all  the  authori- 
ties rest." 

Residence.  —The  doctrine  that  to  give  Jurisdiction  in  a  divorce  suit  the  plaintiff  must 
be  a  resident  of  the  State  or  Territory  where  the  divorce  is  obtatoed,  is  universal.  Harri- 
son  V.  fldrr/sfin,  19  Ala.  499;  Ilcmsc  v.  Hotise,  25  Oa.  433;  HiTids  v.  ffinds,  1  Iowa,  88;  Kruae 
V.  Kruse,  25  Mo.  68;  Fellotcs  v.  FcUrnDS,  8  N.  H.  160;  Winship  v.  Winship,  16  N.  J.  Eq.  107; 
Williammn  v.  PartsUn,  1  Johns.  Ch.  389;  SchonvxUd  v.  Sehonuxild,  2  Jones'  Eq.  887;  Jacob 
V.  Jacob,  Wright,  631;  Dorsey  v.  Ditr»ey,  7  Watts,  849;  DUsoJiv.  Ditaon,  4  R.  1. 87;  Fickle  v. 
Fickle,  6  Yerg.  203.  The  matter  of  the  requisites  to  residence  is  regulated  by  statute  in 
the  various  States. 

In  regard  to  an  application  by  a  wife  for  a  divorce,  the  general  doctrine  is  that  the  domi- 
cile of  the  husband  is  that  of  the  wife,  and  so  where  he  deserts  her  and  goes  to  another 
State,  and  she  follows  him,  she  need  not  remato  there  the  statutory  time  to  acquire  bu<^ 


MAY  TERM,  1877.  31 


Hood  V.  State. 


Midaioe  as  to  enable  ber  to  Tna<iit,ain  the  action.  Kershaw  v.  Kenihaw^  8  CaL  812.  But 
it  is  generally  held  in  this  country,  that  the  wife  by  removal  may  acquire  for  herself  a  new 
domicile  independent  of  that  of  the  husband. 

Bot  ta  Nitioyet  ▼.  Niboyet^  L.  R.,  4  P.  Div.  1,  it  was  held  that  the  court  had  jurisdiction 
to  grant  a  divorce  against  a  foreigner.  In  that  case  a  marriage  was  solemnized  at  Oibral- 
ter  betwem  a  Frenchman  and  an  Englishwoman.  The  husband  resided  for  aeTeral  years 
in  Eogbuid,  bat  being  a  oonaul  of  France,  he  retained  his  domicile  of  origin.  The  wife 
presented  a  petition  for  a  divorce,  alleging  adultery,  committed  in  England,  and  desertion. 
The  husband  appeared  under  protest  and  prayed  to  be  dismissed.  The  Court  of  Appeal 
held  (reversing  the  dedsion  of  Sir  R.  J.  Philumokb),  that  the  court  had  Jurisdiction  to 
graot  a  divorce. 

The  ^^i'g>»  statute,  which  transferred  Jurisdiction  in  matrimonial  causes  from  the 
church  and  her  courts  to  the  sovereign  and  his  courts  constituted  **  a  court  with  exclusive 
jurisdiction  in  matters  matrimonial  in  Engiand,  and  with  authority  in  certain  cases  to 
decree  the  disaohition  of  a  marriage. "  The  Judgment  passed  on  the  ground  that  before 
said  act  the  ecclesiastical  courts  would  have  had  jurisdiction  of  the  case,  and  that  such 
Jurisdiction  now  belonged  to  Her  Majesty *s  courts. 

Jaus,  L.  J.,  in  the  course  of  his  opinion,  said: 

"  The  wrong  done  in  his  diocese,  the  offending  party  openly  and  scandalously  violating 
the  laws  of  Qod  and  the  church  in  his  diocese,  why  should  he  decline  to  interfere!  What 
ooold  it  be  to  him  whether  the  offender  was  bom  in  any  other  diocese  or  bom  in  any  other 
countzy,  Christian,  heathen,  or  Mahommedan,  and  had  not  in  the  eye  of  the  secular  court 
Abaodooed  his  domicile  therein?  And  what  principle  of  international  law  would  there 
hAve  been  to  create  the  slightest  difficulty  in  the  way  of  a  decree  of  restitution,  for  sepa- 
ration a  maiad  et  thort>^  or  for  alimony  f  The  wrong-doer  has  elected  to  reside  within 
the  local  limits  of  the  jurisdiction  of  the  church  court,  and  neither  the  court  of  the  State 
DOf  the  church  or  State  court  of  his  own  country  has  any  ground  for  alleging  that  the 
church  court  appealed  to  is  usurping  a  Jurisdiction  when  it,  by  ecclesiastical  monition, 
declaration,  and  censure,  compels  the  offending  party  to  give  proper  redress,  or  declares 
the  offended  party  to  be  thenceforth  relieved  from  the  obligation  to  provide  for  or 
adboe  to  the  bed  and  board  of  the  other,  which  was  what  the  decree  of  divorce  a  menad 
tl  Oion  really  amounted  to.  If  I  were  asked  to  define,  and  it  were  necessary  to  define, 
vfaat  in  the  particular  case  of  matrimonial  infidelity  constituted  a  matter  matrimonial 
in  England  at  the  time  when  the  act  was  passed,  I  should  define  it  to  be  a  case  of  infidelity 
nhere  the  matrimonial  home  was  in  Ehigland  —  viz.,  the  matrimonial  home  in  which  the 
offended  husband  ought  to  be  no  longer  bound  to  entertain  the  unchaste  wife,  or  in  wliich 
the  diaste  and  offended  wife  ought  to  be  no  longer  bound  to  share  t^e  bed  and  board 
of  the  polluted  husband— the  matrimonial  home,  the  purity  of  which  was  under  the  watch 
and  ward  of  the  church  there.  I  will  give  two  illustrations  of  my  meaning.  It  appears  to 
me  impossible  to  suppose  that  an  English  court  would  lose  its  Jurisdiction  or  not  have 
jmlsdiction  because  the  gnilty  party  consorted  with  his  or  her  paramour  outside  the  ter- 
ritorial limits  of  the  diocese  or  on  a  Journey.  And.  on  the  other  hand,  I  do  not  think  that 
&a  En^ish  court  ought  to  have  exercised,  or  would  have  exercised.  Jurisdiction  in  the 
case  of  a  French  mateimonial  home  by  reason  of  an  act  of  Infidelity  done  through  a  visit 
^  transit  to  or  through  the  English  diocese.  The  proper  court  in  that  case  would  have 
bc^  a  French  court.  I  arrive,  therefore,  at  the  conclusion  that  the  facts  stated  in  the 
petition  would  have  constituted  a  matter  matrimonial  in  England,  in  which  some  juris- 
^:ikm  would,  bot  for  the  pcMsing  of  the  act,  have  been  vested  in  and  exercised  by  an 
ei-rJesiastlcal  court  or  person  in  England,  and  that  such  Jurisdiction  now  belongs  to  and  is 

vetted  in  Her  Majesty." 
The  American  rule,  that  domicUe  of  the  petitioning  party  gives  Jurisdiction,  is  thus 

Kfudiated: 

"I  am  unable  more  especially  to  imply  any  limitation  of  the  authority  of  the  court  by 
reference  to  the  principles  of  law  which  were  at  the  passing  of  the  act  in  the  course  of 
^ierelopment  in  the  American  courts,  where  it  is  now  settled  that  the  Jurisdiction  is  to  be 
determined  by  the  domicile  of  the  complaining  party  at  the  time  of  the  complaint  brought. 
yotufhprinefple  had  then  been  entablfshed  nr  recoffnized  in  any  court  of  this  hingdnm: 
ud  oo  the  oontraiy;  in  one  very  important  decision  of  the  realm  (Scotland),  the  Scotok 
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courts  had  exercised  Jurisdiction  in  entire  disregard  of  any  such  princiiile^"    See  a  erfti* 
cism  of  this  decision  by  Dr.  Wharton,  19  Alb.  Law  Jour.  146. 

But  where  a  decree  of  divorce  is  granted  against  a  non-resident  husband,  the  wife  mmt 
have  remained  the  statutory  time  to  acquire  residence. 

In  Mafjuire  v.  Maguire^  7  Dana,  161,  the  court  say  :  *^  A  wife  residing  here,  of  a  man  who 
wa»  never  domiciled  here,  would  certainly  be  entitled  to  the  protection  of  the  law,  and 
the  sovereign  power  might  even  dissolve  the  legal  as  well  as  the  actual  union  between 
them,  so  far  as  the  courts  and  citizens  of  this  State  were  concerned ;  but  such  act  would 
have  no  extra-territorial  operation,  and  the  divorce  laws  of  this  State  were  never  intended 
to  apply  when  neither  the  residence  nor  domicQe  of  the  husband,  nor  the  selected  perma* 
nent  abode  of  the  wife  is  in  this  State.    The  prohibition  of  another  marriage  by  a  husband 
to  whose  wife  a  divorce  is  granted,  cannot  affect  one  who  was  never  resident  nor  domiciled 
in  this  State."    The  question  of  domicile,  in  a  suit  by  the  wife  against  a  non-resideni  hos- 
band  who  appears  and  defends,  is  discussed  in  the  case  of  Shreek  v.  Shreekt  98  Tex.  S78;  S 
Am.  Rep.  251,  which  holds  that  where  a  resident  of  Mexico  married  a  wife  in  Texas  and 
toolc  her  to  his  home,  where  she  resided  with  him  ten  years,  and  then  returned  and  insti- 
tuted proceedings  for  divorce  for  cruel  treatment,  he  appearing  and  defending  a  divorre 
might  be  granted,  although  similar  causes  might  not  be  ground  for  divorce  in  Mexico. 
The  court  say:  "In  our  peculiar  system  of  intercommunion  of  States,  the  law  seems  to  be 
well  established,  that  the  law  of  the  place  of  the  actual  bona  fide  domicile  of  the  parties 
gives  jurisdiction  to  decree  a  divorce  for  any  cause  allowed  by  the  local  law,  irrespectl're  oC 
the  law  of  the  place  of  the  marriage,  or  of  the  law  of  the  place  of  the  violation  of  the 
obligations  of  that  civil  relation.    But  there  is  no  such  intercommunion   between    the 
States  of  Mexico  and  Texas.    And  even  in  the  American  States  it  is  said  by  Justloa  QUxty 
in  his  Conflict  of  Laws,  that  'what  would  be  the  effect  of  a  marriage  in  Connectlcnt^  tk 
subsequent  lx)na  fide  change  of  domicile  to  New  Torlc,  and  then  a  divorce  in  Conneeticiit, 
both  parties  appearing  in  the  suit,  remains  as  yet  undecided.*    Nor  has  this  court  been 
able  to  find  a  case,  determined  in  any  American  court,  since  this  annunciation  bgr  the 
learned  conmientator.    It  is  the  precise  point  presented  for  determination  by  this  record, 
with  the  simple  variance  In  the  relations  of  Mexico  and  Texas,  and  of  the  several  Ameri- 
can States  among  themselves.    In  all  Christian  Protestant  countries,  however,  a  marriage 
contract,  according  to  the  laws  of  one  State,  is  held  valid  in  every  other.    But  the  risfat* 
the  duty,  and  the  obligation  of  every  State  to  gnard  and  protect  the  interest  of  ita 
morality  and  religion,  will  warrant  it,  upon  the  principles  of  natural  justice,  while 
nowledging  the  validity  of  the  contract  formed  in  other  jurisdictions,  to  relieve  its  owa 
citizens  from  its  obligation,  when  the  causes  prescribed  by  its  authority  to  woric  Ita  dis- 
solution are  made  manifest  in  its  own  tribunals.    The  wife  was  a  dtisen  of  Texas  at  the 
time  of  her  marriage.    The  contract  was  made  in  Texas.    When  aggrieved  b«yond  the 
measure  of  civil  endurance,  she  sought  an  asylum  under  the  government  under  which  shs 
was  bom,  changed  her  domicile,  and  renewed  her  suspended  allegiance,  that  she  mliclit 
find  protection  against  injury  and  wrong.    Unless  there  was  some  development  that  tills 
was  done  coUusively,  and  in  fraud  of  the  law ;  if  the  causes  charged  did  actually  exlstiy 
the  relief  and  protection  ought  to  have  been  extended,  and  the  jurisdiction  of  thaoour% 
attached  to  the  cause,  and  was  acquired  by  the  appearance  of  the  husband  in  defense.  ** 

On  the  general  doctrine  of  divorces  fraudulently  obtained  in  other  States,  see  Harwoer 
▼.  Titrner,  14  Mass.  287 ;  7  Am.  Dec  803,  and  note,  906 ;  also,  Buriein  v.  Shannon^  115  Mass. 
447;  Doughty  v.  Doughty,  27  N.  J.  Eq.  816 ;  Jira<;Ri<re  ▼.  JToiiuIre,  7  Dana,  181 ;  OilZ  ▼.  JBtdl, 
^Strobh.  Eq.  174:  Irby  v.  Wilstm^  1  Dev.  &  Bat.  Eq.696,  576.  Contra.  Dttamv.  i>ttacin, 
4  R.  I.  89;  TdUn  v.  Tolcn,  2Blackf.  407. 

Adultery  and  Fornication.— The  distinction  laid  down  in  the  principal  case  between 
adultery  and  fornication,  that  adultery  can  only  be  committed  with  a  married  woman,  ia 
not  universally  held.  Webster,  in  the  earlier  editions  of  his  dictionary,  thus  deflned  cuiui* 
tery-  "Violation  of  the  marriage  bed;  a  crime  or  a  civil  injury  which  introduces  into  a 
family  a  spurious  offspring.  In  common  usage,  adultery  means  the  unfaithfulness  of  anjr 
married  person  to  the  marriage  bed.  In  En^and  Parliament  grant  absolute  divorces  for 
'nfldelity  to  the  marriage  bed  in  either  party,  and  the  spiritual  oonrts  divorce  a  menad  et 
Vwro.  By  the  laws  of  Connecticut,  the  sexual  intercourse  of  any  married  man  with  a 
married  woman  is  the  crime  of  adulteiy  in  both;  such  interoourse  of  a  married  man  witlt 
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an  aamarried  woman  is  the  crime  of  fornication  In  both,  and  adultery  of  the  man  within 
tlie  moiminf^  of  the  law  respecting  divorce;  but  not  a  felonious  adulteiy  in  either,  or  the 
crime  of  adolteiy  at  common  law  or  by  statute.'^  In  his  later  editions  the  definition  is 
fireQ  as  follows:  **  Violation  of  the  marriage  bed;  the  unfaithfulness  of  any  married  per- 
son to  the  marriage  bed ;  the  voluntary  sexual  intercourse  of  a  married  i)er8on  with  one 
of  the  opposite  sex.  It  may  be  committed  between  two  married  persons,  or  between  two 
peraoDStOnly  one  of  whom  Lsmarried."  W<Nroester*s  definition  Is  as  follows:  ' '  Criminal  inter- 
course between  a  married  person  and  one  of  the  opposite  sex,  whether  married  or  single. " 
Johnson's  dflfltiitton  is,  '^act  of  violating  the  bed  of  a  married  person. "  To  the  sameeffect 
as  Webster's  present  definition  are  the  definitions  of  the  law  dictionaries  of  Burrill,  Bou- 
Tier,  and  Brown.  In  Wharton's  Criminal  Law  <vol.  2,  U  2648,  2661),  it  is  said  that  '*  by  the 
common  law  of  Christendom  adultery  is  sexual  intercourse  between  man  and  woman,  one 
of  whom  is  lawfolly  married  to  a  third  person."  This  definition  is  supported  by  State  v. 
HinUnu  6  Ala.  <N.  8.)  864,  where  it  Is  also  held  that  the  indictment  need  not  allege  the  mar- 
riage of  either  party,  that  fact  being  implied  in  thecsrord  '^adultery."  In  Cook  v.  I7ie  States 
II  Ga.  51,  it  was  held  that  intercourse  of  a  married  man  with  his  unmarried  daughter  was 
incestuous  adultery.  In  'Montana  v.  Whitcombj  1  Mont.  859;  25  Am.  Rep.  740,  it  is  held 
that  on  the  trial  of  a  person  for  fornication,  it  is  essential  to  prove  afflrmatively  that  he 
was  unmarried  at  the  time  of  the  allied  offense .  The  court  say :  '  *  Unlawful  sexual  inter- 
coorae  and  oipen  and  unlawful  living  together  of  a  married  man  and  a  married  woman,  or 
where  either  is  married,  and  thus  have  intercourse  or  live  together,  is  adultery;  and  the 
same  state  of  facts  existing  between  unmarried  persons,  man  and  woman,  is  fornication." 
In  Respuhlica  v.  Roberts,  3  Dall.  124,  it  was  held  that  sexual  intercourse  of  an  unmarried 
man  with  a  married  woman  was  fornication,  and  not  adultery.  In  CommonweaUh  v.  Laf- 
ferty^  6  Qratt.  672,  it  is  held  that  illicit  intercourse  between  an  unmarried  man  and  a  mar- 
ried woman  is  fornication  in  the  man. 

Although  State  v.  Pearce,  2  Blackf .  818,  cited  in  the  principal  case,  holds  that  criminal 
isteroourse  with  a  married  woman  is  adultery  and  not  fornication,  yet  it  does  not  hold  that 
criminal  interoourse  of  a  married  man  with  a  single  woman  would  not  also  be  adultery. 

Although  77is  State  v.  WdnoMy  9  N.  H.  515,  dted  in  the  principal  case,  holds  that  inter- 
course by  an  onmarried  man  with  a  married  woman  is  always  held  to  be  adultery,  yet 
it  also  says:  *^  Whether  the  intercourse  of  a  married  man  with  an  unmarried  female  can 
beheld  to  be  adultery  in  either  of  the  parties,  within  the  statute  for  the  punishment  of 
adultery,  does  not  seem  to  be  settled  in  this  State.  On  the  part  of  the  man  it  would  be 
dearly  within  some  of  the  definitions  of  that  crime,  and  perhaps  It  has  been  generally  so 
regarded ;  bat  upon  this  It  is  not  necessary  to  express  an  opinion. " 

Agreeing  with  the  principal  case  we  find  only  State  v.  Weatherhy^  48  Me.  861,  where  it  is 
said  that  at  common  law,  **  adultery  is  the  carnal  connection  of  a  man  with  another*! 
wife ;  the  man  may  be  either  married  or  single,  but  the  woman  must  be  married.*'  Bat 
bgr  statute  In  that  State  both  are  liable  to  punishment  as  adulterers  if  either  be  married, 
which  is  also  the  case  in  Massachusetts.  ComTnontoealth  v.  Reardon^  C  Cush.  79.  The 
matter  is  also  regulated  by  statute  in  Pennsylvania.  In  New  York,  by  statute  divorces  are 
granted  f6r  adultery  *  ^of  any  husband  or  wife.** 

The  conclusion  is  that  the  weight  of  authority  and  usage  is  decidedly  against  the  prln^ 
c^  case  on  this  point. 
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KOERNEB  V.  ObEELY. 

(66Ind.  884.) 

Ciffil  Damage  Act,    Damages  for  an  act  purUahable  eriminaUy, 

In  an  action  by  a  wife  against  one  wlio  has  sold  iutozlcating  liquors  to  her 
husband,  to  recover  damages  for  consequent  injury  to  her  means  of  support, 
her  anxiety,  mortification,  sorrow,  and  loss  of  her  husband^s  society,  cannot 
form  an  item  of  damage . 

In  a  civil  action  for  damages  for  an  act,  also  punishable  as  a  criminal  offense, 
held,  that  exemplary  damages  were  not^  recoverable  by  reason  of  the  con- 
stitutional provision  that  no  person  shall  be  put  twice  in  jeopardy  for  the 
same  offense,  and  that  a  statnte  authorizing  such  damages  was  void. 

A  CTION  for  damages.     The  opinion  states  the  facts. 

J.  N.  Scott,  for  appellant 

A.  0.  Porter,  W.  P.  Fishback  and  0,  T,  Porter ,  for  appellee. 

WoRDEN,  J.  Jenny  Oberly  was  the  wife  of  Martin  Oberly,  and 
this  action  was  brought  by  her  against  the  appellant,  to  recover 
damages  from  the  defendant  for  selling  liquor  to  her  husband,  who, 
as  was  alleged,  was  in  the  habit  of  becoming  intoxicated,  thereby 
causing  his  intoxication,  whereby  the  plaintiff  was  injured  in  her 
means  of  support.  The  action  was  brought  against  John  Stumph, 
also,  but  he  filed  an  answer  which  was  held  good  on  demurrer,  and 
the  plaintiff  declining  to  reply,  Stumph  had  final  judgment  on  the 
demurrer.  The  cause  proceeded  against  Koerner,  who  filed  an  an- 
swer of  general  denial ;  and  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  and  judgment  for  the  plaintiff  for  four  hundred 
dollars.  Motion  for  a  new  trial  overruled,  and  exception.  A  ma- 
jority of  the  court  below,  at  General  Term,  affirmed  the  judgment 
rendered  at  Special  Term.  The  proper  error  is  assigned  here.  The 
defendant,  at  the  proper  time,  asked,  and  the  court  refused,  a 
charge,  otherwise  correct  so  far  as  we  can  see,  embodjring  the  fol- 
lowing proposition,  viz.:  **The  plaintiff's  anxiety  of  mind,  her 
mortification  and  sorrow,  and  the  loss  of  her  husband's  society,  you 
have  nothing  to  do  with  here,  as  they  cannot  enter  into  the  meas- 
ure of  damages  in  this  action." 
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The  action  was  based  npon  the  12th  section  of  the  act  of  Febru- 
uj  21,  18739  on  the  subject  of  intoxicating  liquors.  Acts  1873, 
p.  151.  That  section  gives  a  wife,  who  '^  shall  be  injured  in  per- 
son or  property,  or  means  of  support,  by  any  intoxicated  person, 
or  in  consequence  of  the  intoxication,  habitual  or  otherwise,  of  any 
person,"  a  right  of  action  against  the  person  furnishing  the  liquor, 
which,  in  whole,  or  in  part,  caused  the  intoxication.  The  action 
will  not  lie  under  the  statute,  unless  the  plaintiff  was  injured  in 
person  or  property,  or  naeans  of  support,  because  the  statute  does 
not  give  the  right  of  action  for  any  other  injury.  The  only  injury 
complained  of  in  this  case  related  to  the  plaintiff's  means  of  sup- 
port There  was  no  allegation  of  any  injury  to  her  person  or  prop- 
erty. Under  the  allegations  of  the  complaint,  it  is  clear  that  the 
plaintiff  could  not  recover  damages  for  **  anxiety  of  mind,"  "morti- 
fication and  sorrow,"  or  "loss  of  her  husband's  society,"  because 
those  things  were  entirely  foreign  to  the  case  made  by  the  com- 
plaint We  need  not  determine,  therefore,  whether  the  matters 
mentioned  in  the  charge  asked  oould  have  been  considered  in  esti- 
mating the  damages,  if  there  had  been  proper  allegations  of  injury 
to  the  plaintiff's  person.  We  are  of  opinion  that  the  charge 
asked  should  have  been  given. 

The  defendant  also  asked,  and  the  court  refused,  the  following 
oliarge  :  **  Compensatory  damages  are  given  by  way  of  compensa- 
tion for  the  injury  actually  sustained.  Exemplary  damages  are 
snch  as  are  added  thereto  by  way  of  punishment  to  defendant,  and 
warning  to  others.  In  this  action,  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  is  entitled  to  compensation,  for  the  injury 
complained  of,  and  also  that  the  plaintiff's  husband  was,  at  the 
times  the  sales  were  made,  in  the  habit  of  getting  intoxicated,  or 
that  the  sales  were  made  after  nine  o'clock  on  any  evening,  or  on 
any  Sunday,  they  cannot  go  farther  than  to  compeYisate  her  for  the 
injury  actually  sustained  ;  and  are  not  authorized  to  assess  against 
defendant  exemplary  damages — his  punishment  in  that  case  being 
left  to  the  criminal  court"  The  chargo  asked  was  applicable  to 
the  case  made  by  the  evidence  as  well  as  that  stated  in  the  com- 
plaint, for  it  was  alleged  in  both  paragraphs  of  the  complaint  that 
the  plaintiff's  husband  was  in  the  habit  of  getting  intoxicated.  It 
was  a  penal  offense,  under  the  law,  to  sell  intoxicating  liquor  to  a 
person  who  was  in  the  habit  of  getting  intoxicated,  or  to  sell  il 
after  nine  o'clock  at  night,  or  on  Sunday.    Sections  6  and  10  of  the 
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act  above  citecL  Hence  the  question  is  fairly  presented,  whether 
in  a  civil  action  nnder  the  statute,  to  recover  damages  resulting 
from  the  sale  of  intoxicating  liquors,  the  sale  being  made  under 
such  circumstances  as  make  it  a  penal  offense,  exemplary  damages 
can  be  allowed.  If  they  can,  a  man  may  be  punished  twice  for  the 
same  offense  :  Once  under  the  proper  form  of  a  criminal  prose- 
cution, and  again  under  the  form  of  a  civil  action  ;  and  in  the  lat- 
ter action  the  pecuniary  punishment  meted  out  maybe  much 
greater  than  the  penalty  prescribed  for  the  offense.  The  13th 
section  of  the  statute  above  cited  authorizes  "  exemplary  damages/' 
In  the  case  of  Taber  v.  Hutson,  5  Ind.  322-325,  it  was  said  by  this 
court,  '*  But  there  is  a  class  of  offenses,  the  commission  of  which, 
in  addition  to  the  civil  remedy  allowed  the  injured  party,  subjects 
the  offender  to  a  State  prosecution.  To  this  class  the  case  under 
consideration  belongs ;  and  if  the  principle  of  the  instruction  be 
correct,  Taber  may  be  twice  punished  for  the  same  assault  and  bat* 
tery.  This  would  not  accord  with  the  spirit  of  our  institutions. 
The  Constitution  declares,  that '  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense' ;  and  though  that  provision  may  not 
relate  to  the  remedies  secured  by  civil  proceedings,  still  it  serves  to 
illustrate  a  fundamental  principle  inculcated  by  every  well-regulated 
system  of  government,  viz.,  that  each  violation  of  the  law  should  be 
certainly  followed  by  one  appropriate  punishment  and  no  morejP 
See,  also,  Johnson  v.  Vuthrick,  7  Ind.  137  ;  Struhle  v.  Nodwifl, 
11  id.  64;  Butler  v.  Mercery  14  id.  479 ;  Nossaman  v.  Rickert,  18 
id.  350  ;  Humphries  v.  Johnson^  20  id.  190  ;  Meyer  v.  Bohlfingj  44 
id.  238. 

We  ai-e  of  opinion  that  the  provision  of  the  statute  allowing 
exemplary  damages,  as  applied  to  cases  like  the  present,  violates  the 
fundamental  principle  embodied  in  the  Bill  of  Rights,  that  no  per- 
son shall  be  put  in  jeopardy  twice  for  the  same  offense ;  and  that, 
as  applied  to  such  cases,  it  is  inoperative  and  void.  The  charge 
asked,  in  our  opinion,  ought  to  have  been  given.  The  jury  must 
have  allowed  large  exemplary  damages,  for  it  seems  to  us  that  fifty 
or  seventy-five  dollars  would  have  covered  all  the  real  damages  sos* 
tained  by  the  plaintiff. 

The  judgment  below,  at  General  Term,  is  reversed,  with  costs, 
and  the  cause  remanded  with  instructions  to  the  court,  at  General 
Term,  to  reverse  the  judgment  rendered  at  Special  Term,  and  for 
farther  prooeedings.  Judgment  reversecL 
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^Ind.  451.) 

SSierifB  gale  —  loarraiUy — mistaks. 

A  purchaser  at  a  sheriff's  sale  bays  at  his  own  risk  ;  there  is  no  warranty, 
express  or  implied,  in  anj  sach  sale.  So  where  the  real  estate  of  one  is  by 
mistake  mortgaged  by  another,  and  is  sold  by  the  sheriff  under  a  decree  of 
foreclosare,  an  innocent  purchaser  cannot,  in  an  action  against  the  sheriff 
and  the  judgment  creditor,  set  aside  the  sale  and  recover  the  purchase^ 
money  paid  by  him.    (See  note,  p.  88.) 

ACTION  to  set  aside  a  sheriff's  sale  and  recoTer  purchase-money 
paid.  The  complaint  alleged  that  the  defendants  other  than 
Gillaspy  recovered  judgment  in  foreclosure  a  against  Martin  Snepp, 
upon  which  execution  issued  to  Gillaspy,  as  sheriff,  who  advertised 
a  certain  lot  thereunder  ;  that  the  plaintiff  attended  the  sale,  and 
was  informed  by  the  sheriff  that  the  property  was  a  house  and  lot 
helonging  to  Snepp,  worth  at  least  $1,000,  and  relying  on  this,  the 
plaintiff  bid  it  in  at  $200,  and  paid  the  same  ;  that  the  property 
neyer  belonged  to  Snepp,  but  by  mistake  of  all  parties  a  wrong 
description  had  been  given  in  the  foreclosure  proceedings  ;  and 
prayed  to  have  the  sale  set  aside,  and  the  purchase-money  repaid. 
The  defendants  demurred,  and  had  judgment,  and  the  plaintiff 
appealed. 

T.  W.  Woollen,  for  appellant. 

KB.  BerrymaUy  for  appellees. 

Hawk,  J.  [After  stating  the  facts.]  In  this  court,  the  only 
alleged  error,  assigned  by  the  appellant,  is,  that  the  court  below 
erred  in  sustaining  the  appellees'  demurrers  to  his  complaint. 
The  appellant  says,  that  *^  he  labored  under  a  mistake "  in  his 
purchase  of  the  lot,  described  in  his  complaint,  at  sheriff's  sale  ; 
and  he  claims  that  he  ought  to  be  relieved  from  his  mistake,  and 
have  his  purchase-money  returned  to  him. 

The  purchaser  at  a  sheriff's  sale  buys  at  his  own  risk ;  there  is  no 
warranty,  express  or  implied,  in  any  such  sale. 

In  the  case  of  Brunner  y.  Brennan,  49  Ind.  98,  Wordek,  J., 
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said:  '' The  purchaser  of  property  at  sheriff 's  sale  stands  in  the 
situation  of  a  purchaser  of  real  estate  who  has  taken  a  conveyance 
without  covenant.  In  such  case^  in  the  absence  of  fraud,  he  can 
neither  recover  back,  nor  defend  against  an  action  to  recover,  the 
purchase-money,  on  the  ground  of  a  failure  of  title." 

The  case  cited  is  decisive  of  the  case  at  bar ;  for,  in  this  case, 
there  is  no  charge  of  fraud  in  appellant's  complaint.  As  to  the 
liability  of  the  sheriff  and  the  rights  of  a  purchaser  in  such  cases  as 
tins,  see,  also,  the  case  of  The  State  ex  rel,  etc.  v.  Prime,  54  Ind. 
450. 

In  our  opinion,  the  court  below  committed  no  error  in  this  case, 
in  sustaining  the  appellees'  demurrers  to  appellant's  complaint. 

The  judgment  of  the  court  below  is  affirmed,  at  the  costs  of  the 
appellant. 

Judgment  affirmed. 


Note  bt  the  Bepobteb.— The  doctrine  of  this  case  Is  universally  sustained  by  authority. 
Caveat  emptor  is  the  rule  of  judicial  sales  of  every  kind.  Frogt  v.  Yonk&n  Savings  Bank^ 
70  N.  Y.  668;  ETiffland  v.  Clarke  4  Scam.  486;  Maaon  v.  Wait^  id.  127 ;  Owen8  v.  Thompton, 
8  id.  602;  Bingham  v.  Maxey,  15  Dl.  295;  Walden  v.  Qri^ley,  86  id.  688;  Holmes  v.  Shaver^ 
78  id.  678;  Dunn  v.  Frazier,  8  Blackf.  488;  Freeman  v.  CaldweHl,  10  Watte,  9;  MQler  r. 
FUch,  7  W.  &  S.  866;  FVxr  v.  Menach,  3  id.  444;  SmUh  v.  Painter,  6  8.  ft  R.  888 ;  Friedly  r. 
Scheetz^  9  id.  166 ;  WetOler  v.  Farmers*  Bank,  11  id.  184;  Vandeveer  v.  Baker,  18  Penn.  St. 
121 ;  Bickle  V.  Btddley,  88  id.  876;  King  v.  Ounniaon,  4  Barr.  171;  Boatich  v.  Winton,  1 
Sneed,  524 ;  Lang  v.  Waring,  86  Ala.  686 ;  Jentiings  v.  Jenkina,  9  id.  286 ;  Worthiugton  r. 
McRoherta,  id.  297 ;  McCartney  v.  King,  25  id.  681 ;  The  Monte  AUegre,  9  Wheat.  616 ;  United 
States  v.  Duncan,  4  McLean,  606 ;  Lynch  v.  Baxter,  4  Tez.  481 ;  WUliams  v.  McDonald^  U 
id.  822 ;  27ioi7ip0an  v.  Monger,  15  id.  688 ;  Rogera  v.  Buggina,  6  Rich.  (S.  C.)  861 ;  Evans  ▼. 
Dendy,  2  Spear  (S.  C),  9;  Moore  v.  Akin,  2 Hill  (S.  C),  406;  Brakenridge  v.  Dawson,7lDd. 
888;  fiodgeny.  Smith,  2  Cart.  (Ind.)  526 ;  Hdlleekv.  Guy,  9  Cal.  181 ;  Sumner  v.  WOUamA, 
6  Mass.  162;  Leasee  of  Convin  v.  Benham,  8  Ohio  St.  86;  OwAey  v.  Smith,  14  Md.  168; 
Anderson  v.  Foulk,  8  Harris.  A  G.  (Md.)  846;  MeiOen  v.  Boarman,  18  8.  &  U.  100; 
Hand  v.  Grant,  10  id.  514;  Strouse  v.  Drennan,  41  Mo.  880;  lalay  v.  Stewart,  i  Dev.ft 
Bat.  100 ;  Dean  v.  Morris,  4t}.  Greene,  818 ;  Cameron  v.  Logan,  8  Iowa,  484 ;  MUler  v.  Flnft, 
1  Neb.  855 ;  See,  also,  Roper  on  Judicial  Sales,  %%  475,  476 ;  Freeman  on  Executions,  f  88S. 

The  Supreme  Court  of  the  United  States  say  that  "generally  in  all  judicial  sales  the 
maxim  caveat  emptor  must  necessarily  apply  from  the  nature  of  the  transaction  ;  thar« 
being  no  one  to  whom  recourse  can  be  had  for  indemnity  against  any  loss  which  may  be 
sustained."  The  Monte  Allegre,  supra.  The  sale  purporte  to  cany  only  such  interest  as 
the  defendant  had,  and  unless  it  is  so  far  void  as  not  to  accomplish  this  the  purchaser  haa 
no  defense  against  an  action  for  the  purchase-price.  If  the  defendant  had  no  interest,  or 
less  than  the  purchaser  supposed,  there  is  no  relief  for  the  purchaser.  The  general  rule  is 
that  a  purchaser  under  a  power  buys  at  his  peril,  and  cannot  acquire  a  title  without  show. 
ing  a  valid  subsisting  power.  TFood  v.  QAvin,  8  Hill,  667.  In  a  recent  New  York  case, 
jFVost  V.  Yonkera  Savings  Bank,  70  N.  Y.  668,  the  court  say :  "  A  purchaser  at  an  execution 
sale  can  get  no  better  title  than  the  judgment  actually  gives  him.  If  a  judgment  has  been 
satisfied,  although  not  cancelled  of  record,  even  a  bona  fide  purchaser  under  the  execution 
will  get  no  title.  TFood  v.  Colvin,  8  Hill,  666 ;  Carpenter  v.  Stilwell,  11  N.  Y.  61 ;  Craft  t. 
MerriU,  14  id.  456.  The  docket  of  a  judgment  is  not  for  the  protection  of  purchasers  undef 
a  judgment.  It  is  for  the  benefit  of  the  judgment  creditor,  and  the  protection  of  purchas- 
e»  i^m  the  judgment  debtor.    The  sole  purpose  of  an  execution  is  to  enforce  a  judgmeiit 
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for  Just  what  is  due,  and  no  mora .  An  execution  and  the  sheriff  ara  Instnimentallties  pro- 
vided by  law  by  which  a  Judgment  creditor  enforces  his  judgment,  and  the  sheriff  can  give 
no  better  title  or  greater  right  by  a  sale  on  an  execution  than  the  judgment  creditor  could 
giTe,  if  he  were  allowed  to  seize  property  and  sell  by  virtue  of  his  judgment  without  an  exe- 
cution. If  the  judgment  is  void  or  has  been  paid,  the  purchaser  talces  nothing.  The  rule 
of  eaeest  emptor  applies  to  every  purchaser  at  a  sheriff's  sale  of  either  real  or  personal 
property  by  Tirtue  of  an  execution.  He  buys  at  his  peril,  and  if  by  any  valid  agreement 
the  judgment  has  lost  its  apparent  position  as  a  lien  upon  real  estate,  his  lien  under  his 
purchase  is  just  that  which  the  judgment  creditor  had." 

On  the  general  doctrine  that  the  sale  carries  only  the  real  and  not  the  apparent  interest^ 
see  SUcens  v.  King,2t  Ala.  429 ;  TrepUiw ▼.  Buse,  10  Kans.  170 ;  Taylor  v.  BcHford^  11  S.  A 
M.  21 ;  FTynn  v.  TTilUoms,  1  Ired.  609 ;  Rutherford  r.  Green^  2  Ired.  Sq.  128 ;  Carney  t. 
Emmons,  9  Wis.  114. 

In  every  judicial  sale  there  is  an  implied  warranty  that  the  proceedings  have  been  so 
regularly  conducted  as  to  carry  title  to  the  defendant's  interest,  and  that  the  proper  per- 
floos  have  been  made  parties,  and  unless  this  is  fulfilled,  the  purohaser  is  under  no  obliga, 
tion  to  fnlflU  his  purchase.  Commiuioners  v.  Smith,  10  Watts,  892 ;  BfHfgs  v.  Fotoler- 
16  Cal.  550.  As  for  example,  where  a  judgment  creditor  has  not  been  made  a  party  to  a 
foreclosure  ;  Verdin  v.  Slocum,  71 N.  Y.  846;  or  a  summons  has  not  been  properly  served, 
SmUhr,  TTeOs,  60 id.  600. 

But  immaterial  defects  in  the  proceedings  which  do  not  go  to  the  jurisdiction  or  prevent 
the  conveyance  of  such  interest  as  the  defendant  had,  will  not  avail  the  purchaser  to  avoid 
thesale.    iiiggs  v.  PurseZt,  66 N.  Y.  198. 

If  the  court  had  jurisdiction  of  the  parties  and  the  subject-matter,  and  power  to  render 
the  judgment,  the  purchaser's  title  is  not  affected  by  defects  in  the  proceedings  which  ren- 
dered the  judgment  irregular,  and  in  consequence  of  which  it  might  have  been  aet  aside  or 
revereed.  DeForest  ▼.  Farley,  62  N.  Y.  688;  Zirkle  v.  McCue,  26  Gratt.  517.  Even  if  it 
■hould  afterward  be  reversed.'  Bank  qf  U.  S.  v.  Voorhis,  1  McLean,  881 ;  Wood  v.  Jack' 
«m,  8  Wend.  9;  Buekmagter  v.  Jaakaon,  8  Scam.  104 ;  Hclden  v.  Sackett,  18  Abb.  Pr.  478; 
Wardr.  HnlOins,  14  Md.  158;  Hening  v.  PunjietU  4  Daly,  548;  TriDin  v.  Jeffers,  8  Ohio  St. 
889;  QosBom  v.  DonaldMnt  18  B.  Monr.  280;  Clark  v.  Be/7,4  Dana,  80 ;  Fergua  v.  Wood- 
worth,  44  m.  374 ;  Qcudyy,  HdO,  86  id.  819 ;  MeLagan  t.  Brown,  11  id.  519 ;  Iveraon  v.  Lo- 
hero,  26  id.  179 ;  ZMde  ▼.  MeCue,  86  Gratt.  617.  In  Gray  v.  BrignardeUo,  1  WaU.  687,  the 
court  say :  "  That  although  the  judgment  or  decree  maybe  reversed,  yet  all  rights  acquired 
at  a  judicial  sale,  while  the  decree  or  judgment  were  in  full  force,  and  which  they  author- 
ised, will  be  protected.  It  is  sufficient  for  the  buyer  to  know  the  court  had  jurisdiction 
and  exercised  it,  and  that  the  order  on  which  he  purchased  was  made,  and  authorized  the 
sale."  The  rule  is  the  same  if  the  purchaser  was  a  party  to  the  judgment.  Ootanm  v. 
Dtmaldaon,  18  B.  Monr.  280 ;  and  even  if  he  was  notified  at  the  sale  and  before  purchase 
that  an  appeal  would  be  or  had  been  taken.    Irwin  v.  Jeffers,  8  Ohio  St.  880. 

A  hnna  fide  purchaser  of  property  at  a  judicial  sale,  under  the  order  of  a  court  having 
jurisdiction,  is  always  protected,  where  the  proceedings  are  only  voidable,  not  void. 
American  Ins.  Co.  ▼.  Fioi,  1  Pal .  90 ;  BkLkdey  v.  Colder,  15  N.  Y.  617 ;  McMurray  v.  JJfc3far- 
nty, 60  Barb.  117,  affirmed  In  Court  of  Appeals.  The  latter  was  where  guardians  ad  litem 
for  infant  defendants  had  not  been  appointed. 

But  a  purchaser  at  a  judicial  sale  will  not  be  relieved  on  account  of  apparent  defects  in 
the  iiroperty,  or  of  defects  in  the  title  of  which  he  had  notice,  and  in  reference  to  which  he 
made  his  bid.  Bigg^  v.  PumeO,  66  N.  Y.  198 ;  citing Tayfor  v.  Stibbert,  2  Yes.  487 ;  HaU  v. 
Smith,  14  id.  426  ;  King  v.  Bardeau,  6  Johns.  Ch.  88  ;  White  v.  Seaver,  25  Barb.  235 ;  Tomp^ 
kins  T.  Hyatt,  28  X.  Y.  347 ;  Criiddock  v. [Shirley,  8  A.  K.  Marsh.  288.  As,  in  that  case, 
wliere  the  premises  were  subject  to  ground  rent  on  a  lease  of  which  notice  was  giyen  in 
the  notice  of  sale. 

But  although  the  rule  of  eaveett  empt4yr  thus  applies,  where  the  sale  and  purchase  are 
eompleted,  yet  if  the  buyw  discover  the  defect  before  he  pays  his  money,  he  cannot  be 
eompelled  to  complete.  OrmAy  ▼.  Terry,  6  Bush,  668 ;  Jtferc/iants'  Ban^  v.  T^homaon,  61 
V-  Y.  11;  MeOcwn  ▼.  WUMna,  1  Pal.  120;  Spring  r.  Sandford,  7  id.  560;  Jackoon  ▼. 
Mdwarda,  22  Wend.  496;  Seaman  v.  Bic/rs,  8  Pal.  666. 

The  role  of  cavmA  emptor  extends  to  a  grantee  of  the  purchaser  at  a  judicial  sale. 
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The  court  may  set  aside  a  Judicial  sale  for  fraud  or  irresruiarity,  even  as  against  a  hona 
/Ide  grantee  of  ttie  purchaser.  Hale  y.  Clauurm,  60  N.  Y.  839.  The  court  say:  **It  is 
claimed  that  other  parties,  strangers  to  the  Judgment,  and  not  parties  to  the  sale  under  it, 
have  become  the  bona  fide  purchasers  and  grantees  of  the  premises  from  the  purchaser  at 
the  sherifTs  sale,  and  that  therefore  the  case  is  taken  out  of  the  rule ;  and  that  the  court 
had  lost  jurisdiction  to  interfere  with  the  sale  upon  a  summary  application.  If  the  court 
had  jurisdiction  of  the  parties  interested  in  maintaining  the  sale,  it  had  the  same  power  to 
do  equity,  and  could  as  well  protect  and  preserve  the  equitable  rights  of  all  upon  a  motion 
addressed  to  its  legal  discretion,  as  could  be  done  by  a  formal  action  on  the  equity  side  of 
the  court.  A  purchaser  at  a  sheriff *8  sale,  although  a  stranger  to  the  judgment  or  decree, 
by  his  purchase  submits  himself  to  the  jurisdiction  of  the  court,  in  respect  to  the  sale  and 
purchase.  Cazet  y.  Hubbdl,  86  N .  Y.  677 ;  May  v.  May^  11  Pai.  201.  All  acquiring  Utle 
from  and  under  him  tcUce  subject  to  the  same  jurisdiction.  A  conveyance  to  a  bona  fide 
purchaser  may  be  a  circumstance  which  will  influence  a  court  in  the  exercise  of  its  discre- 
tion, but  does  not  take  away  Jurisdiction.  A  grantee  takes  the  place  of  his  grantor,  and 
consents  to  the  same  Jufisdiction,  under  and  subject  to  which  the  title  is  held.  He  has 
notice  of  the  source  of  his  grantor's  title,  and  knowledge  of  the  power  of  the  courts  over 
titles  thus  acquired,  and  takes  no  better  or  more  perfect  title,  as  against  the  interf erenow 
of  thecourt,  than  his  grantor  had." 


Baln^bolt  V.  East. 

(66  Ind.  538.) 
Statute  of  frauds — parol  ante-nuptial  agreement — entirety, 

A  hasband  and  wife,  haying  orally  agreed  before  marriage  that  the  sar- 
yiyor,  after  marriage,  should  not  claim  any  of  the  estate  left  by  the  decedent ; 
held,  in  an  action  by  the  widow  against  the  husband's  administrator  to  re- 
coyer  the  statutory  allowance  to  a  widow  out  of  a  deceased  husband's  estate, 
that  the  agreement  was  not  within  the  statute  of  frauds  so  far  as  it  relates  to 
proyisions  in  consideration  of  marriage,  but  otherwise  as  to  the  proylsions  of 
the  statute  relating  to  sales  of  real  estate;  but  that  the  agreement  not  bein^ 
seyerable,  coald  not  be  enforced  against  the  widow. 

SUIT  by  a  widow  to  recover  statutory  allowance.    The   opinion 
states  the  facts. 

A.  0.  Cavens  and  E.  H.  O.  Cavens,  for  appellant. 

J.  D.  Alexander y  E.  E.  Rose  and  E.  Short j  for  appellee. 

Perkins,  C.  J.  Suit  by  the  plaintiff,  against  the  administrator 
of  Jesse  Rainbolt's  estate,  to  recover  the  five  hundred  dollars  allowed 
a  widow  by  statute  out  of  her  deceased  husband's  estate.    2  R  S., 

1876,  p.  507,  §  43. 
In  addition  to  the  general  denial,  the  defendant  filed  two  special 


MAY  TEEM,  1877.  41 


Bainbolt  v.  East 

-■'■-■  r       ■    ■ 


paragraphs  of  answer,  the  first  of  which  was  as  follows:  ^^  The 
defendant  admits  the  marriage  alleged  by  plaintiff,  the  death  of  her 
said  husband,  that  the  plaintiff  is  his  widow,  and  that  her  said  hus- 
band died  the  owner  of  personal  and  real  property;  that  defendant 
is  administrator  upon  his  estate;  that  plaintiff,  before  suit,  demanded 
the  five  hundred  dollars,  and  that  he  refused  to  pay,  etc  But  he 
Bays  that  said  plaintiff  was  the  second  wife  of  said  decedent,  and 
that  there  was  no  issue  of  said  marriage;  that,  at  the  time  of  said 
marriage,  said  plaintiff  was  a  widow  and  said  decedent  a  widower, 
and  each  owned  personal  and  real  estate  in  their  own  right  and  had 
children  liying,  the  issues  of  former  marriages ;  and  that  prior  to 
the  marriage  of  plaintiff  and  decedent  it  was  mutually  agreed 
between  them  that  if,  after  their  marriage,  said  plaintiff  should 
die  prior  to  her  said  husband,  her  said  husband  would  not  claim 
any  of  the  real  or  personal  property  of  said  plaintiff  that  she  might 
own  at  her  death;  and  that,  if  her  said  husband  should  die  before 
the  said  plaintiff,  she  would  not  claim  any  of  the  real  or  personal 
estate  of  her  said  husband  tliat  he  might  own  at  his  death;  that 
said  contract  was  the  inducement  to  said  marriage ;  that  said  con- 
tract was  reduced  to  writing,  and  signed  by  both  parties  to  it  prior 
to  their  marriage,  and  duly  acknowledged;  that  since  the  death  of 
said  Jesse  the  said  contract  had  been  lost  or  destroyed,"  etc. 

A  second  affirmative  paragraph  of  answer  was  filed  precisely  like 
that  copied,  with  the  exception  that  it  did  not  aver  that  the  con- 
tract was  in  writing  and  lost. 

A  demurrer  to  these  aflfirmative  paragraphs  was  overruled;  u 
reply  in  denial  was  filed;  there  was  a  trial  by  the  court,  and  a  find- 
ing for  the  defendant  A  motion  for  a  new  trial  was  denied  and 
final  judgment  in  the  cause  rendered.  The  evidence  is  in  the 
record,  and  it  tends  to  establish  the  parol  contract  set  up  in  the 
second  affirmative  paragraph  of  answer.  The  court  held  the  con- 
tract in  part  valid  and  separable.  The  contract,  in  this  case, 
between  the  parties,  was  not  made  in  consideration  of  marriage, 
but  rather  in  contemplation  of  marriage,  and  the  consideration 
was  the  mutual  relinquishment  of  prospective  property  rights.  In 
this  respect  the  case  is,  in  principle,  like  Riley  v.  Riley,  25  Conn. 
154.  In  that  case  the  parties,  on  the  eve  of  marriage,  agreed  that 
certain  promissory  notes  which  Mrs.  Kiley,  then  single,  held  on 
Mr.  Biley,  should  not  be  extinguished  by  the  marriage,  but  should 
lemain  her  separate  property,  collectible  out  of  his  estate,  if  she 
Vol.  XXVI  — 6 
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would  forbear  to  insist  on  their  payment  before  marriage.  In 
delivering  the  opinion  of  the  court,  Ellsworth,  J.,  says:  ''As 
to  the  objection  derived  from  the  statute  of  frauds  and  per- 
juries, we  think  there  is  no  ground  for  it.  The  ante  nuptial 
promise  was  made  in  consideration  of  forbearance,  and  not  in  con- 
sideration of  marriage,  though  it  was  made  in  contemplation  of 
marriage,  which  is  not  inconsistent  with  the  claim  of  the  appellant's 
counsel,  that  a  promise  in  consideration  of  marriage  must  be  in 
writing.  Marriage  was  not  the  meritorious  cause  of  Riley's  prom- 
ise; the  marriage  obligation  was  already  perfect,  and  the  promise 
in  question  was  made  upon  the  assumption  that  it  was  so,  and  for 
the  exact  purpose  of  saving  the  notes  from  the  effect  of  the  mar- 
riage when  the  marriage  contract  should  be  executed/'  For  con- 
tracts in  consideration  of  marriage,  see  Flenner  v.  Flenner,  29  Ind. 
564,  and  Brenner  v.  Brenner,  48  id.  262.  See,  also,  in  this  con- 
nection, Houghton  t.  Houghton,  14  id.  505;  and  1  Bish.  on  the 
Law  of  Married  Women,  §§  806-807,  and  notes ;  Richards  v. 
Richards,  17  Ind.  636. 

The  contract  is  not  within  that  clause  of  the  statute  of  frauds 
which  prohibits  an  action  to  be  brought  ''  to  charge  any  person, 
upon  any  agreement  or  promise  made  in  consideration  of  marriage," 
unless,  etc.     1  R.  S.  1876,  p.  603,  §  1,  clause  3. 

But  a  part  of  the  contract  is  within  that  clause  of  the  statute 
which  prohibits  an  action  upon  a  contract  for  the  sale  of  real 
estate,  etc.,  unless  the  contract  is  in  writing.  .  1  B.  S.  1876,  p.  504, 
§  1,  clause  4. 

A  part  of  the  contract  relates  to  personal  property  which  might 
be  sold  by  a  parol  contract.  This  suit  relates  alone  to  personalty; 
but  the  answer  avers,  and  the  proof  shows,  that  the  contract  was 
an  entirety  for  both  kinds  of  property,  and  was  by  parol,  and  the 
question  is,  is  it  one  that  is  separable  so  as  to  permit  a  recovery  as 
to  a  part,  or  is  it  inseparable,  so  that  the  whole  is  incapable  of 
enforcement  by  law  ? 

Parsons  (vol.  2,  p.  517)  lays  down  the  rule  as  to  the  severance  of 
contracts  thus :  "  If  the  part  to  be  performed  by  one  party  con- 
sists of  several  distinct  and  separate  items,  and  the  price  to  be  paid 
by  the  other  is  apportioned  to  each  item  to  be  performed,  or  is  left 
to  be  implied  by  law,  suoh  a  contract  will  generally  bo  held  to  be 
severable.  And  the  same  rule  holds  where  the  price  to  be  paid  is 
dearly  and  distinctly  apportioned  to  different  parts  of  what  is  to 


MAY  TERM,  1877.  43 


RaSnbolt  ▼.  East. 


be  perfoimed,  although  the  latter  is  in  its  nature  single  and 
entire." 

In  Browne  on  the  Statute  of  Frauds,  p.  135,  §  140,  it  is  said  : 
'*  It  is  clear  that  if  the  several  parts  or  items  of  an  engagement  are 
so  interdependent  that  the  parties  cannot  reasonably  be  considered 
to  have  contracted  but  with  a  Tiew  to  the  performance  of  the 
whole,  or  that  a  distinct  engagement  as  to  any  one  part  or  item  can- 
not be  fairly  and  reasonably  extracted  from  the  transaction,  no 
recovery  can  be  had  upon  such  part  or  item,  however  clear  of  the 
statute  of  frauds  it  may  be,  or  whatever  be  the  form  of  action 
employed.     The  engagement  in  such  case  is  said  to  be  entire." 

We  give  one  more  extract.  It  is  from  the  case  of  RaTul  v. 
Maiker,  11  Cush.  1 :  ''On  principle  and  according  to  numerous 
modem  adjudications,  the  true  doctrine  is  this  :  If  any  part  of 
an  agreement  is  valid  it  will  avail  pro  ta^ito^  though  another  part 
of  it  may  be  prohibited  by  statute,  provided  the  statute  does  not, 
either  expressly  or  by  necessary  implication,  render  the  whole  void  ; 
and  provided,  furthermore,  that  the  sound  part  can  be  separated 
from  the  unsound,  and  be  enforced  without  injustice  to  the  defend- 
ant *  *  In  the  application  of  this  doctrine,  Chancellor  Kent 
says :  '  If  the  part  which  is  good  depends  upon  that  which  is  bad, 
the  whole  is  void ;  and  so  I  take  the  rule  to  be,  if  any  part  of  the 
consideration  be  malum  in  se  or  the  good  and  the  void  considera- 
tion be  so  mixed,  or  the  contract  so  entire  that  there  can  be  no 
apportionment'    2  Kent's  Com.  (6th  ed.)  467." 

In  the  case  before  us,  the  contract  is  entire  and  not  severable. 
We  cannot  say  that  its  severance  would  not  work  injustice. 
Unless  the  contract  had  included  both  the  real  and  personal  prop- 
erty of  the  parties,  we  cannot  know  that  the  contract  would  have 
been  made  at  all ;  nor  have  we  any  means  of  determining  how 
much  in  fiuence,  inbringing  about  the  entire  contract,  the  fact,  that 
the  contract  embraced  the  real  property  as  well  as  the  personal, 
exerted.  This  fact  disposes  of  the  case,  and  renders  it  unnecessary 
that  that  court  should  examine  the  ruling*upon  the  demurrer  to 
the  paragraphs  of  answer,  with  reference  to  the  mode  of  taking 
advantage  of  the  statute  of  frauds.  See,  however,  on  this  pointy  Fall 
V.  Hazelrigg,  44  Ind.  576,  and  cases  cited. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
for  further  proceedings. 

Judgment  reversed. 
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Veatch  V.  The  State. 

(66  lud.  684.) 

C<nnm€nt  by  court  on  prisoner's  testimony. 

On  the  trial  of  an  indictment,  where  the  prisoner  has  testified  to  material 
matters  in  his  own  behalf,  it  is  error  for  the  judge  to  instruct  the  jarj  that 
"  one  interested  will  not  usually  be  as  honest  and  candid  as  one  not  80." 

INDICTMENT  for  murder.    The  prisoner  was  convicted.     The 
opinion  states  the  facts. 

B,  F.  Davis  and  /.  L.  Mason^  tor  appellant. 

C.  A.  Buskirk,  attorney-general,  for  the  State, 

Nib  LACK,  J.  [Omitting  some  minor  points.]  On  the  trial  tho 
appellant  testified,  as  a  witness,  in  his  own  behalf,  concerning 
matters  material  to  the  merits  of  the  cause.  In  regard  to  the  tes- 
timony thus  given  by  the  appellant,  the  court  instructed  the  jury 
in  these  words  :  "  The  defendant  has  testified  in  his  own  behalf. 
His  testimony,  however,  is  subject  to  the  usual  tests  of  credibility 
as  other  interested  witnesses.  One  interested  will  not  usually  bo 
as  honest  and  candid  as  one  not  so." 

In  the  case  of  Greer  v.  The  Slate,  63  Ind.  420,  an  instruction 
substantially  the  same,  and  practically  in  the  same  language  as  the 
one  above  quoted,  was  considered  and  ruled  upon  by  this  court  It 
concluded  with  the  identical  words,  that  *'one  interested  will  not, 
usually,  be  as  honest  and  candid  as  one  not  so." 

WoRDEN,  J.,  in  delivering  the  opinion  in  that  case,  said  : 
'*We  think  the  court  erred  in  giving  the  latter  part  of  the 
charge.  The  idea  is  conveyed  by  the  charge,  that,  in  a  majority 
of  instances,  or  as  a  usual  rule,  subject  of  course  to  exceptions, 
persons  interested  will  not  be  as  honest  and  candid  as  those  who 
are  not  interested.  This  may  be  true,  in  point  of  fact,  and  if  so, 
it  is  a  sad  commentary  upon  the  honesty  and  candor  of  a  majority 
of  mankind.  But,  if  the  proposition  be  true,  it  is  not  a  legal  pre- 
sumption, but  matter  of  fact,  of  which  the  jury  were  the  exclu« 
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fiive  judges,  and  concemiog  which  the  court  could  not,  without 
going  out  of  its  province,  undertake  to  instruct  them. 

"It  was  the  exclusive  province  of  the  jury  to  determine,  from 
their  knowledge  of  mankind,  from  the  evidence  in  the  cause,  and 
from  the  appearance  and  manner  of  the  witness,  what  credit  was 
due  to  his  evidence,  and  whether  any,  and  if  so,  how  much,  cre- 
dence should  he  withheld  in  consequence  of  his  interest  in  the  cause. 
It  was,  in  short,  the  exclusive  province  of  the  jury  to  determine 
whether  one  interested  would  or  would  not  usually  be  as  honest 
and  candid  as  one  not  interested.'* 

We  may  add,  that  the  charge  in  this  case  was  too  general  and 
indiscriminate  in  its  terms.  It  made  no  exception  in  favor  of  wit- 
nesses whose  interests  are  but  nominal,  and  did  injustice,  we  think, 
to  interested  witnesses  as  a  class.  It  certainly  does  not  follow,  as 
a  legal  conclusion,  that,  because  a  person  has  an  interest  in  the 
result  of  a  suit,  he  will  generally  make  a  dishonest  and  uncandid 
witness.  Like  other  witnesses,  the  credibility  of  an  interested  wit- 
ness depends  on  all  the  facts  and  circumstances  of  each  particular 
case,  and  not  upon  any  rule  so  general  as  that  laid  down  by  the 
court  below. 

We  think  the  charge  was  calculated  to  make  an  erroneous  im- 
pression on  the  minds  of  the  jury,  while  considering  the  credibil- 
ity of  the  appellant's  testimony,  and  must  presume  that  the  jury 
were  misled  by  it.  For  that  reason,  the  judgment  will  have  to  be 
reversed. 

The  judgment  is  reversed,  and  the  cause  remanded,  for  a  new  triaL 

The  clerk  will  give  the  proper  notice  for  the  return  of  the  prisoner. 

Judgment  reversed. 


Martik  v.  Merritt. 

m  iDd.  34.) 
Specific  performance — tender — uoavoer — mf^s  refusal  to  convey. 

In  in  action  by  vendee  to  enforce  specific  performance  of  an  agreement  to 
tonvey  real  estate,  the  plaintiff  need  not  aver  tender  of  performance  if  he 
•vers  that  the  defendant  had  repudiated  the  contract,  and  expressly  waived 
tender. 

In  an  action  a^^nat  hnahaiid  and  wife,  for  specific  performance  of  an  agree- 
ment to  convey  real  estate,  if  the  wife  plead  her  coverture,  a  decree  may  etiH 
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be  rendertMi  against  the  husband,  conditioned  that  if  the  wife  refuse  to  Join 
in  the  cohvejance,  the  purchas^price  sliall  be  diminished  hj  the  yalae  of 
the  wife's  inchoate  interest.* 

SUIT  for  specific  performance  by  purchaser  against  husband  and 
wife,  vendors.  The  wife  pleaded  her  coverture  and  went  out 
of  the  case.  Demurrer.  Decree  against  the  husband.  The  other 
facts  appear  in  the  opinion. 

L.  Barbour  and  0.  P.  Jacobs,  for  appellant. 

B.  K.  Elliotty  B.  Harrison,  C.  0,  Hines  and  W.  H.  H.  Miller,  for 
appellee. 

Perkins,  G.  J.  [After  setting  out  the  contract  and  pleadings.] 
But  if  the  complaint  does  not  aver  a  tender,  it  shows  a  sufficient 
excuse  for  not  making  it  We  copy  a  statement:  '^The  plaintiff 
shows  that  at  all  times  he  has  been  ready  and  willing  to  perfonn 
his  part  of  the  said  contract,  and  that  he,  at  divers  times,  both 
prior  and  subsequent  to  the  2d  day  of  March,  1872,  so  notified  the 
defendants;  and  that  subsequently  to  the  said  2d  day  of  March, 
1872,  the  defendants  did  expressly  notify  the  plaintiff  that  they 
waived  all  tenders  upon  the  part  of  the  plaintiff;  and  did  expressly 
inform  the  plaintiff  that  they  would  refuse  to  execute  any  deed,  and 
that  they  would  not  perform  their  part  of  said  agreement''  And  as 
to  the  paragraph  of  the  answer  as  a  defense,  we  think  all  evidence 
that  could  have  been  given  under  it  would  have  been  admissible 
under  the  other  paragraphs  of  answer,  and  was,  in  fact,  so  far  as  it 
existed,  admitted.  The  error,  if  error  it  was,  in  ruling  upon  this 
paragraph  of  answer  was  a  harmless  one. 

The  remaining  error  assigned  is,  the  overruling  of  the  motion  for 
a  new  trial. 

As  has  already  been  stated,  this  was  a  suit  brought  by  George 
Merritt,  the  appellee,  against  John  H.  Martin  and  Harriet  Mar- 
tin, his  wife,  to  enforce  specific  performance  of  a  contract  in 
writing  to  convey  real  estate.  There  was  judgment  in  favor  of 
Harriet  Martin,  on  her  answer  of  coverture,  a  trial  by  the  court, 
and  a  finding  for  plaintiff,  and  a  decree  that  defendant,  John  H. 
Martin,  should  ''  make,  execute,  acknowledge,  and  deliver  to  plain- 

*  But  see  Burk*9  Appeal^  7S  Penn.  St.  141;  15  Am.  Bep.  687;  BwrH  t.  SflrrsO,  80  Pwuu  81 
418;  81  Am.  Bap.  106. 
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tiff  a  good  and  sufficient  warranty  deed  for  the  said  real  estate." 
And  if  the  said  Harriet,  the  wife  of  defendant  John,  should  sign 
the  deed  also,  then  the  full  sum  of  $12,000,  as  called  for  in  the 
contract,  should  be  paid  over  to  defendant  John,  but  if  the  said 
Harriet  should  refuse  to  sign  the  deed,  then  $2,800  should  be  deducted 
from  the  contract  price. 

On  the  trial,  the  court  permitted  proof  by  the  testimony  of  an 
expert,  in  connection  with  standard  tables,  of  the  present  value  of 
the  inchoate  right  of  dower  of  Harriet  Martin.  The  appellant 
excepted,  and  made  this  action  of  the  court  one  of  the  grounds  upon 
which  he  moved  for  a  new  trial.  This  ruling  and  exception  raise 
the  main  question  in  the  cause ;  for  the  reason  that  the  appellant 
insists  it  was  not  a  fact  legally  provable  on  the  txial.  He  takes  the 
position,  that,  because  of  the  refusal  of  the  wife  to  join  in  the  exe- 
ciuion  of  the  contract,  no  specific  performance  could  be  had  against 
the  husband ;  and,  therefore,  that  the  action  of  the  court  was 
fundamentally  wrong. 

On  this  point,  the  decisions  in  this  State  are  against  the  appel- 
l&nL  Wilson  v.  Brumfield,  8  Blackf.  146;  Wingate  v.  HamiltoHy  7 
Ind.  73;  ffazelrigY.  Hiitsoriy  18  id.  481;  Baker  v.  Railsback,  4  id. 
533.  And  we  think  these  decisions  are  sustained  by  the  weight  of 
authority  elsewhere.  Park  v.  Johnson,  4  Allen,  259;  Presscr  v. 
Hildenbrand,  23  Iowa,  483;  Wriglit  v.  Young,  6  Wis.  1^*7;  Sanborn 
v.  Nockin,  20  Minn.  178. 

But  it  is  insisted  that  if  there  be  a  general  rule  that  specific  per- 
formance may  be  decreed  as  to  a  part,  with  an  abatement  or  com- 
pensation for  the  deficiency,  the  rule  does  not  embrace  cases  where 
the  interest  that  cannot  be  conveyed  is  an  inchoate  dower  right. 

As  matter  of  fact,  we  find  the  rule  is  applied  in  such  cases. 
Wriglit  V.  Young,  6  Wis.  127;  Park  v.  Johnson,  4  Allen,  250; 
Presser  v.  Hildenbrand,  23  Iowa,  483. 

But,  in  this  State,  dower  is  abolished,  and  in  place  of  dower  our 
statute  substitutes  a  fee,  so  that,  in  this  State,  an  inchoate  right  to 
one-third  in  fee  takes  the  place  of  the  common-law  inchoate  right 
to  a  life  estate  in  one-third  of  the  realty.  The  inchoate  right  to  a 
third  in  fee  is  of  more  value  than  the  inchoate  right  to  dower. 
But  abatement  was  made  in  this  case  of  the  value  of  a  dower  righti 
80  that  the  error  was  in  favor  of  the  appellant. 

[Omitting  minor  matters.] 

Judgment  aflirmed,  with  costs.  Judgment  affirmed^ 
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(57  Ind.  40.) 
Griminal  law — emdence — dselarationa — Tuartay  —  mofiM. 

DeclaratioDB  forming  part  of  the  res  getUB  are  always  admiBsible  in  eyidence ; 
bat  otherwise  as  to  declarationB  simply  descriptive  of  a  past  event  and  d»> 
pending  for  their  effect  on  the  credit  of  the  person  making  them. 

8o,  on  the  trial  of  an  indictment  for  marder,  the  declarations  of  the  deceased 
subsequent  to  the  injury  which  resulted  in  her  death,  and  not  in  pres- 
ence of  the  prisoner,  and  descriptive  of  the  occurrence,  are  inadmissible. 

Orders  of  court  in  an  action  for  divorce,  obtained  by  the  deceased  against  the 
prisoner,  ordering  him  to  pay  her  money,  restraining  his  transfer  of  his 
property,  and  appointing  a  receiver,  are  inadmissible  in  evidence  against 
him  on  the  question  of  motive  ;  although  the  fact  of  the  pendency  of  the 
action  might  have  been  competent,  and  was  provable  by  parol. 

rpHE  opinion  states  the  case  and  facts. 

L.  McClurg,  J,  V.  Kent,  S.  M.  Shephe^'d  and  Oordon,  Browne 
i&  Lamhy  for  appellant. 

/.  F,  Vail,  prosecuting  attorney,  C.  A.  Buskirk,  attorney-gen- 
eral, N.  R.  Linsday  and  /.  F,  Elliot^  for  the  State. 

WoKDEiiq^,  J.  Indictment  for  murder,  conviction,  and  sentence 
of  imprisonment  in  the  State  prison  for  life,  a  new  trial  having 
been  refused.  This  is  the  third  time  the  case  has  been  in  this 
court,  the  judgments  on  former  convictions  having  been  reversed. 
Binns  v.  The  State,  eS8  Ind.  277;  s.  a,  46  id.  311.  Bachael 
Binns,  the  wife  of  the  appellant,  was  the  person  charged  to  have 
been  murdered.  The  evidence  tended  to  show  that  she  was  shot 
and  mortally  wounded,  on  the  night  of  January  31st,  1870,  in  Rus- 
siaville,  in  Howard  county,  Indiana.  It  may  be  observed  that  ttie 
indictment  was  returned  in  Howard,  but  sent  on  change  of  venae 
to  Clinton  county  for  trial. 

On  the  trial,  the  State  called  Dr.  William  H.  Homaday  as  a  wit- 
ness, and  proved  by  him  that  he  lived  in  Bnssiaville  in  January 
ttud  February,  1870  ;  that  he  was  acquainted  with  Mrs. 
that  he  remembered  the  circumstance  of  her  being  shot     In 
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8wer  to  a  question  as  to  the  first  intelligence  he  received  of  the 
occurrence,  he  said  :  "  I  had  gone  to  bed,  about  nine  in  the  eve- 
ning ;  was  ^ing  down  in  the  front  room  of  my  house,  and  heard 
a  scream  as  though  in  distress.  As  soon  as  I  could  get  on  my 
boots  (without  my  socks),  pants,  coat  and  vest,  I  ran  to  the  house 
of  Mrs.  Binns,  and  found  her  there  shot."  In  answer  to  a  ques- 
tion, he  said  that  Mr.  Cooper  and  Robert  Shilling  were  in  the  house 
immediately  before  him.  He  also  said  that  he  did  not  hear  the 
report  of  the  fire-arm.  In  answer  to  a  question  as  to  the  time 
which  elapsed  between  the  screaming  and  his  arrival  at  the  house, 
he  8aid  ;  "  Well,  I  don't  know ;  I  cannot  say  just  how  long  it 
vonld  take  me  to  nin  that  distance ;  not  more  than  a  minute  and 
a  half  or  two  minutes.  I  lived  about  three  hundred  yards  from 
the  house."  The  witness  found  the  deceased  standing  on  the  floor 
in  the  room  when  he  went  in  ;  she  seemed  to  be  considerably  dis- 
tressed and  excited  ;  she  was  crying,  and  proceeded  to  tell  those 
present  the  occurrence.  The  witness  was  asked  to  state  what  she 
said  in  regard  to  her  wound,  the  manner,  and  her  position .  when 
she  was  shot.  To  this  the  defendant  objected,  on  the  ground  that 
her  statements  then  made  were  no  part  of  the  res  gesta  ;  but  the 
objection  was  overruled,  and  he  excepted.  The  witness  proceeded 
to  state  as  follows  :  *'  Well,  she  said  she  was  stooping  down,  put- 
ting wood  in  the  stove  at  the  time  of  the  occurrence,  and  the  shot 
came  from  the  outside  through  the  window,  and  she  was  stooping 
down,  fronting  the  window  immediately  fronting  the  stove  at  the 
time  of  the  occurrence." 

It  18  a  well-established  principle  of  law,  that  declarations  which 
ionn  a  part  of  the  res  gestcB,  and  are  to  be  i*egarded  as  a  part 
of  the  transaction,  do  not  come  under  the  head  of  hearsay, 
but  are  admissible  as  original  evidence.  But  the  application 
of  the  principle  is  sometimes  attended  with  doubt  and  diffi- 
culty. It  was  said  in  the  case  of  Lu9id  v.  Inhabitants  of  Tyngs' 
l&rough,  9  Gush.  36,  that  "  If  a  declaration  has  its  force  by  itself, 
V  an  abstract  statement,  detached  from  any  particular  fact  in 
question,  depending  for  its  effect  upon  the  credit  of  the  person 
making  it,  it  is  not  admissible  in  evidence.  Such  a  declaration 
would  be  hearsay.  As  where  the  holder  of  a  check  went  into  a 
bank,  and,  when  he  came  out,  said  he  had  demanded  its  payment ; 
this  declaration  was  held  inadmissible  to  prove  a  demand,  as  being 
DO  part  of  the  res  gestce.  This  statement  was  mere  narrative. 
Vol.  XXVL—  7 
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wholly  detached  from  the  act  of  demanding  payment^  which  was 
the  fact  to  be  proved."  It  was  also  said  in  the  same  case,  that 
*' declarations,  to  be  admissible,  mast  be  contemporaneous  with  the 
main  fact  or  transaction;  but  it  is  impracticable  to  fix,  by  any  gen- 
eral rule,  any  exact  instant  of  time,  so  as  to  preclude  debate  and 
conflict  of  opinion  in  regard  to  this  particular  point."  Mr.  Green- 
leaf  says  (1  Greenl.  Ev.,  §  108):  '*  The  principal  points  of  atten- 
tion arc,  whether  the  circumstances  and  declarations  offered  in 
proof  were  contemporaneous  with  the  main  fact  under  considera- 
tion, and  whether  they  were  so  connected  with  it  as  to  illustrate  its 

m 

character."    And  again,  at  section  110:  ^' It  is  to  be  observed,  that, 
where  declarations  offered  in  evidence  are  merely  narrative  of  a 
past  occurrence,  they  cannot  be  received  as  proof  of  the  existence 
of  such  occurrence."     Turning  to  a  valuable  English  work,  we  find 
it  stated,  that  ''in  all  these  cases  the  principal  points  of  attention 
are,  whether  the  circumstafices  and  declaratiotift  offered  in  proof 
were  so  connected  with  the  main  fact  under  consideration,  as  to  illus- 
trate its  character,  to  further  its  object,  or  to  form,  in  conjunction 
with  it,  one  continuous  transaction.     It  was  atone  time  thought 
necessary  that  they  should  be  contemporaneotis  with  it ;  but  this 
doctrine  has  of  late  years  been  rejected,  and  it  seems  now  to  be 
decided,  that,  although  concurrence  of  time  must  always  be  con- 
sidered as  material  evidence  to  show  the  connection,  it  is  by  no 
means  essential.    *    *    *    Still,  an  act  cannot  be  varied,  qualified, 
or  explained,  either  by  a  declaration  which  amounts  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or  by  an  isolated  conversation 
held,  or  an  isolated  act  done,  at  a  later  period."    1  Taylor  on  £▼.,  §§ 
525-526. 

Now,  the  statements  of  Mrs.  Binns  must  have  been  made  some 
time  after  the  shooting  was  done,  assuming,  as  we  think  we  may, 
that  it  was  done  before  the  witness  heard  her  screams.  A  sufficient 
time  elapsed  to  enable  the  witness  to  put  on  the  clothing  mentioned 
by  him,  and  to  go  about  three  hundred  yards  to  the  house  of  the 
deceased.  Her  statements,  it  seemed  to  us,  were  purely  a  narrative 
of  what  had  taken  place.  She  stated  her  position  at  the  time  of 
the  occurrence,  and  that  the  shot  came  from  the  outside  through 
the  window.  This  was  simply  the  narrative  of  a  past  event,  depend- 
ing solely,  for  its  effect,  upon  the  credit  of  the  party  making  it,  and 
not  so  connected  with  the  main  fact,  the  shooting,  as  to  illastratf 
its  character.     We  think  the  weight  of  authority  is  against   tin 
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admissibility  of  the  evidence.  In  addition  to  the  authorities  above 
cited,  we  may  note  the  following  cases:  In  Scaggs  v.  The  Siate,  8 
Sm.  &  M.  752,  which  was  a  case  of  murder,  the  accused  was  seen 
bj  a  witness  on  the  day  of  the  murder,  with  blood  on  his  hands,  to 
which  he  called  the  attention  of  the  witness.  The  accused  pro- 
posed to  prove  what  he  said  to  the  witness  when  he  showed  the 
blood  upon  his  hands,  but  it  was  held  incompetent.  In  Denton  v. 
T/ie  State,  1  Swan,  279,  Denton  was  indicted  for  tlie  murder  of 
Sullivan,  and  was  convicted  of  manslaughter.  It  appeared  on  the 
trial  that  Denton  and  Sullivan  quarrelled,  and  a  blow  was  struck, 
when  they  were  separated.  Denton  then  got  hold  of  a  chair  and 
threw  it  at  Sullivan,  but  the  witness  did  not  see  whether  it  hit  him 
or  not.  Siiliivan  was  then  pushed  out  of  tlic  house,  and,  while  out, 
went  round  the  house.  In  twentv-five  or  thirtv  minutes  he  returned 
and  complained  of  being  sick  and  was  put  to  bed.  The  attorney- 
general  asked  the  witness  what  Sullivan  then  said  about  what  made 
him  sick,  and  whether  or  not  he  said  that  Denton  had  hit  him. 
Objection  to  this  question  was  overruled,  and  the  witness  stated 
that  Sullivan  said  **  Denton  had  hit  him  in  the  belly" — ''that 
Denton  had  bursted  him  open  with  the  chair."  This  evidence 
was  held  incompetent,  and  the  judgment  was  reversed.  In 
The  State  v.  Tilly ,  3  Ired.  424,  it  was  held  not  competent  for  a  pris- 
oner indicted  for  murder  to  give  in  evidence  his  own  account  of 
the  transaction  related  immediately  after  it  occurred,  though  no 
third  pei'son  was  present  when  the  homicide  was  committed.  In 
Bland  v.  The  State,  2  Ind.  608,  the  case  in  Iredell  was  followed,  and 
it  was  held  not  competent  for  the  accused  to  prove  a  statement 
made  by  himself  half  an  hour  after  the  homicide,  concerning  the 
circumstances  under  which  it  was  committed.  See,  also,  Dukes  v. 
Tlie  State,  11  Ind.  557.  We  are  aware  that  the  cases  of  Coinmon- 
vealth  V.  AT  Pike,  3  Cush.  181,  and  Commomoealth  v.  Hackett,  2 
Allen,  136,  go  far  to  sustain  the  admission  of  tlie  evidence,  but  we 
are  of  opinion,  as  before  stated,  that  its  admission  was  against  the 
weight  of  authority.  We  cannot  say  that  the  evidence  did  not 
operate  to  the  injury  of  the  defendant.  The  State  also  offered  and 
gave  in  evidence,  overdue  objection  and  exception  thereto,  parts  of 
the  record  of  an  action  for  divorce  by  the  deceased,  against  the  appel- 
lant, in  the  Cass  Circuit  Court.  The  complaint  in  the  action  was 
omitted,  but  the  orders  of  the  court  for  the  payment  of  money  by 
^e  defendant,  restraining  the  transfer  of  property,  the  appointment 
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of  a  receiver,  etc.,  were  given  ia  evidence.  On  a  former  trial  of 
the  cause,  the  whole  of  the  record  was  given  in  evidence,  and  this 
was  one  of  the  grounds  on  which  the  judgment  was  reversed.  Binns 
V.  T7ie  State,  46  Ind.  311.  We  are  of  opinion  that  the  parts  of  the 
record  given  in  evidence  were  irrelevant  and  incompetent  The 
orders  of  the  court  in  that  suit  could  have  had  no  bearing  upon  the 
alleged  murder.  We  do  not  see  how  they  could  legitimately  have 
shown  a  motive  for  the  commission  of  the  murder.  It  may  have 
been  competent  to  show  the  state  of  feeling  between  the  parties,  and 
for  this  purpose  it  may  have  been  competent  to  show  that  a  lawsuit 
was  pending  between  them.  T7ie  State  v.  Zellers,  2  Halst.  220; 
Monroe  v.  Tlie  State,  5  Ga.  85.  But  the  mere  fact  of  the  pendency 
•of  the  suit  might  have  been  proved  by  parol.  Stanley  v.  Suiher- 
•la?id,  54  Ind.  339-353.  The  contents  of  the  record  given  in  evi- 
dence could  have  served  no  legitimate  purpose  in  the  prosecution,  but 
may  have  injured  the  defendant,  and  we  think  the  court  erred  in 
admitting  them. 

There  are  other  grounds  urged  for  a  reversal  of  the  judgment, 
but  we  pass  them  over,  as  the  questions  may  not  arise  upon  another 
trial  of  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial.     The  clerk  will  give  the  proper  notice. 

Jfulginent  reversed. 


BuNTAN  V.  The  State, 

(67  Ind.  80.) 
Criminal  law — murder — 9elf-defen$e — duty  to  retreat. 

One  who,  conducting'  himself  lawfully,  is  violently  assaulted,  may  use  force 
in  bis  own  defense,  without  retreating ;  and  if  such  force  is  no  greater  thAa 
he  believes  and  has  reason  to  believe  is  necessary  for  bis  own  protection,  ho 
is  justifiable  altbougb  it  results  in  tbe  deatli  of  his  assailant. 

Where  tbe  prisoner,  disabled  in  one  arm,  bad  procured  a  pistol  to  defend 
bimself  against  a  threatened  assault  by  an  athletic  man,  and  shortly  after- 
ward, while  peaceably  leaning  against  a  building  in  a  public  street  near  a 
voting  place  during  an  election,  he  was  threatened  by  another  person,  'who 
at  the  same  time  endeavored  to  prevent  the. prisoner's  brother-in-law  from 
coming  to  his  assistance  ;  and  a  crowd  having  gathered  around  him.  a  third 
person  rushed  upon  him,  and  struck  him  several  times,  whereupon  be  drew 
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the  pistol  and  killed  him ;  Jidd,  that  a  charge  that  '*  before  a  man  can  take 
life  in  iielf. defense,  he  moat  have  been  closely  pressed  by  his  assailant,  and 
mast  have  retreated  as  far  as  he  safely  or  conveniently  could,  in  good  faith, 
with  the  honest  intent  to  avoid  the  violence  of  the  assault/'  was  error.  The 
question  of  the  duty  to  retreat  was  not  involved  in  the  evidence.* 

rpHE  opinion  states  the  case  and  facts. 

/.  T,  Mellette,  M.  L.  Bundy  and  Brown  <&  Brown,  for  appellant. 

C  A,  Bushirk,  attorney-general,  and  W.  F.  Walker,  prosecut- 
ing attorney,  for  the  State. 

NiBLACK,  J.  At  the  February  term.  A,  D.  1877,  of  the  Henry 
Circait  Court,  the  appellant,  John  Runyan,  was  indicted  and  tried 
for  the  murder  of  one  Charles  Pressnal.  He  was  convicted  of  man- 
slaughter, and  sentenced  to  the  State  prison  for  the  term  of  eight 
years. 

From  the  evidence,  as  it  comes  to  us  in  the  record,  it  appears 
that  the  appellant,  who  resided  two  or  three  miles  from  that  place, 
vent  to  Newcastle,  in  the  county  of  Henry,  in  company  with  some 
other  persons,  on  the  7th  day  of  November,  187G,  being  the  day 
of  the  last  presidential  election,  for  the  purpose  of  casting  his  vote. 
During  the  day,  one  John  Spell,  a  large  and  vigorous  man,  had  an 
altercation  with  the  appellant,  during  which  the  said  Spell  used 
harsh,  opprobrious  and  threatening  language.  Afterward,  during 
the  afternoon,  the  said  Spell,  on  one  or  two  other  occasions,  used 
other  angry  and  threatening  language  to  the  appellant.  Sometime 
in  the  afternoon,  the  apj)elhint,  whose  right  arm  was  so  crippled 
tUt  he  had  not  full  and  free  use  of  it,  went  to  an  acquaintance  of 
big,  who  lived  near  by,  and  borrowed  a  pistol,  saying  that  Spell  was 
threatening  him  and  following  him  up,  and  that  he  wanted  to  be 
able  to  defend  himself  in  case  he  was  attacked. 

After  dark,  that  evening,  the  appellant,  with  some  of  his  friends, 
vent  across  to  the  place  of  voting  to  get  some  election  news,  if 
they  could,  before  leaving  for  home.  The  appellant  stopped  on  the 
sidewalk,  near  the  voting  place,  and  leaned  liimself  against  the 
Tall  of  an  adjacent  building.  While  standing  in  that  position, 
be  was  approached  by  one  Benjamin  F.  Moore,  a  constable  of  the 

•See  Brtrfn  v.  .S»/it«.  » Ohio  St.  1S6;  28  Am.  Rep.  733;  Bffuumon  v.  Com.y  8  Buah,  481; 
I  la  Bep.  474;  SUxU  ▼.  PatUrmjUn  45  Vt.  306;  12  Am.  Rep.  20C,  and  note. 
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township  and  un  assistant  marshal  of  the  town,  who  commenced  a 
quarrel  with  him,  usin^  angry,  threatening  and  disparaging  lan- 
guage toward  him.  While  thus  engaged  with  the  appellant,  Moore 
discovered  one  Henry  Ray,  a  brother-in-law  of  the  appellant,  stand- 
ing near  by,  a  crowd  having  gathered  around  in  the  meantime,  and 
turned  on  said  Ray  to  push  him  away,  and  out  of  the  crowd.  After 
Moore  thus  turned  away,  the  deceased  rushed  upon  the  appellant 
and  hit  him  two  or  three  blows  ;  the  appellant  thereupon  drew  a 
pistol  from  his  coat  pocket  and  shot  the  deceased,  inflicting  upon 
him  a  mortal  wound,  of  which  he  soon  afterward  and  on  the  same 
evening  died. 

This  is  a  brief  outline  of  the  circumstances  connected  with  the 
killing  of  the  deceased,  as  we  have  tried  carefully  to  make  it  from 
a  voluminous  mass  of  testimony.  A  motion  for  a  new  trial  was 
entered  at  the  proper  time  and  overruled.  On  the  trial,  the  court, 
of  its  own  motion,  gave  to  the  jury  a  series  of  elaborate  and  care- 
fully prepared  instructions  in  writing,  consisting  of  eighteen  in 
number,  to  the  giving  of  each  of  which  the  defendant  reserved  an 
exception.  The  action  of  the  court  in  giving  these  instructions 
was  assigned  as  one  of  the  causes  for  a  new  trial.  The  defendant 
in  his  brief  urges  objections  to  two  only  of  these  instructions, 
known  as  numbers  seven  and  eight  of  the  series,  and  only  to  so 
much  of  them  as  relates  to  the  supposed  duty  of  a  person  to  retreat 
when  assailed,  before  taking  the  life  of  his  assailant.  In  instruc- 
tion number  seven,  the  court  commences  by  saying  : 

"The  law  gives  to  every  man  the  right  of  self-defense.  This 
means  that  a  man  may  defend  his  life,  and  may  defend  his  person 
from  great  bodily  harm.  He  may  repel  force  by  force,  and  he  mar 
resort  to  such  force  a<,  under  the  circumstances  surrounding  him, 
may  reasonably  seem  necessary  to  repel  the  attack  upon  him,  ani, 
in  his  defense,  he  may  even  go  to  the  extent  of  taking  the  life  of 
his  assailant.  The  law,  however,  is  tender  of  human  life,  and  vill 
not  suffer  the  life  even  of  an  assailant  and  wrong-doer  to  be  taken, 
unless  the  assault  is  of  such  a  character  as  to  make  it  appear  rea- 
sonably necessary  to  the  assailed  t6  take  life  in  defense  of  his  own 
life,  or  to  protect  his  person  from  great  bodily  harm.  And  if  the 
person  assailed  can  protect  his  life  and  his  person  by  retreating,  it 
is  his  duty  to  retreat,  and  thus  avoid  the  necessity  of  taking  hu- 
man life.  Do  not  understand  me,  gentlemen,  to  say,  that  retreat 
is  always  necessary,  before  the  party  assailed  may  take  life  in  his 
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defense.  Retreat  might  be  perilous  or  impossible,  and  might  tend 
only  to  iiicreaso  the  danger.  "If  the  assault  is  of  such  a  charaC'* 
ter  tliat  it  reasonably  appears  to  the  party  assaulted  that  retreat 
cannot  be  made  so  as  to  protect  his  life,  or  his  person  from  great 
bodily  harm,  then  retreat  is  not  required."  The  court,  further  on 
in  the  same  instruction,  after  discussing  the  right  of  a  person  to 
defend  himself  in  the  use  and  enjoyment  of  the  public  highways, 
including  the  streets  of  towns  and  cities,  and  other  contingencies 
in  which  the  law  permits  human  life  to  be  taken  in  self -defense, 
adds:  '^  And  before  a  man  can  take  life  in  self-defense,  he  must 
have  been  closely  pressed  by  his  assailant,  and  must  have  retreated 
as  far  as  he  safely  or  conveniently  could,  in  good  faith,  with  the 
honest  intent  to  avoid  the  violence  of  assault."  We  do  not  copy 
the  instruction  entire,  as  it  is  of  great  length,  and  includes  other 
legal  propositions,  to  which  the  defendant  makes  no  objection. 
Tluit  portion  of  the  instruction  last  above  quoted  clearly  does  not 
^U\\Q  the  law  of  self-defense  correctly,  as  it  is  now  recognized  by 
the  general  drift  of  the  American  authorities.  1  Bishop  on  Crim. 
Law,  5th  ed.,  §  865,  says:  "  This  right  of  self-defense  is  commonly 
stated  in  the  American  cases  thus:  If  the  person  assaulted,  being 
himself  without  fault,  reasonably  apprehends  death  or  great  bodily 
harm  to  himself,  unless  he  kills  the  assailant,  the  killing  is  justifia- 
ble/' Numerous  cases  are  cited  by  him  in  support  of  that  position. 
See,  also.  Creek  v.  Hie  State,  24  Ind.  151 ;  Hicks  v.  Tlie  State,  51 
id.  407;  Wall\,  TJie  State,  id.  453.  In  the  case  of  Creek  v.  TJie 
*S'/a/tf.  above  cited,  it  was  held  that  retreat  is  not  always  a  condi- 
tion which  must  precede  the  right  of  self-defense.  Wharton  on 
Crim,  Law,  vol.  2,  §  1019,  says:  "A  man  may  repel  force  by  force 
m  defense  of  his  person,  habitation,  or  property,  against  one  or 
nany  who  manifestly  intend  and  endeavor,  by  violence  or  surprise, 
t«'  commit  a  known  felony  on  either.  In  such  a  case  he  is  not 
oUiged  to  retreat,  but  may  pursue  his  adversary  till  lie  find  himself 
oot.  of  danger;  and  if,  in  a  conflict  between  them,  he  happen  to 
W,  such  killing  is  justifiable.  The  right  of  self-defense  in  cases 
of  this  kind  is  founded  on  the  law  of  nature;  and  is  not,  nor  can 
he.  superseded  by  any  law  of  society.  *  *  *  The  right  extends 
to  iid  protection  of  the  person  from  great  bodily  harm." 

Averv  brief  examination  of  the  American  authorities  makes  it 
eviiluit  ihal  tiie  ancient  dx)ctrine,  as  to  the  duty  of  a  person  as- 
fiaiW  to  retreat  as  far  as  he  can,  before  he  is  justified  in  repelling 
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force  by  force,  has  been  greatly  modified  in  this  conntry,  and  has 
with  ns  a  much  narrower  application  than  formerly.  Indeed,  the 
tendency  of  the  American  mind  seems  to  be  very  strongly  against 
the  enforcement  of  any  rule  which  requires  a  person  to  flee  when 
assailed,  to  avoid  chastisement  or  even  to  save  human  life,  and  that 
tendency  is  well  illustrated  by  the  recent  decisions  of  our  courts, 
bearing  on  the  general  subject  of  the  right  of  self-defense.  The 
weight  of  modem  authority,  in  our  judgment,  establishes  the  doc- 
trine, that,  when  a  person,  being  without  fault  and  in  a  place  where 
he  has  a  right  to  be,  is  violently  assaulted,  he  may,  without  retreat- 
ing, repel  force  by  force,  and  if,  in  the  reasonable  exercise  of  his 
right  of  self-defense,  his  assailant  is  killed,  he  is  justifiable.  What- 
ever may  have  been,  or  now  is,  the  true  rule  in  such  a  case,  we 
think  the  instruction  from  which  we  have  quoted,  whether  consid- 
ered in  its  separate  parts,  or  taken  altogether,  laid  too  much  stresB 
on  the  duty  of  a  party  when  assailed  to  retreat,  before  attempting 
to  repel  force  by  force,  and  thus  prescribed  too  rigid  a  rule  as  appli- 
cable to  the  case  at  bar. 

As  we  construe  the  evidence  before  us,  wo  are  inclined  to  the 
opinion,  that  the  question  of  the  defendant's  duty  to  retreat  when 
he  was  assailed  was  not  fairly  involved  in  this  case,  when  it  went  to 
the  jury.     The  defendant  was  already  standing  practically  against 
a  wall,  and  surrounded  by  a  crowd  of  persons,  some  of  whom,  at  least, 
were  unfriendly  to  him.    While  standing  in  that  position  he  was 
first  approached  by  one  person  in  an  angry  and  threatening  man- 
ner, and  when  that  person's  back  was  turned  he  was  assaulted  by 
another.     It  seems  to  us  that  the  real  question  in  the  case  when 
it  was  given  to  the  jury  was,  was  the  defendant,  under  all  the  cir- 
cumstances, justified  in  the  use  of  a  deadly  weapon  in  repelling  th# 
assault  of  the  deceased?     We  mean  by  this,  did  the  defendart 
have  reason  to  believe,  and  did  he  in  fact  believe,  that  what  he  dii 
was  necessary  for  the  safety  of  liis  own  life  or  to  protect  him  fron 
great  bodily  harm?     On  that  question  the  law  is  simple  and  easyof 
solution,  as  has  been  already  seen  from  the  authorities  cited  abore. 

In  our  opinion,  the  court  erred  in  giving  the  instruction  nan- 
bcred  seven  to  the  jury,  and  that,  for  that  reiison,  the  judgnBnt 
will  have  to  be  reversed.  We  regard  instruction  number  eiglt  as 
obnoxious,  to* some  extent,  to  the  same  objection  urged  agnnst 
number  seven,  but  we  do  not  think  it  necessary  to  set  it  oit  or 
further  notice  it  here  in  addition  to  what  has  alreadv  been  deiided. 
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Other  qaestions  were  reserved  on  the  trial,  and  are  presented  to  us 

by  the  record,  but  as  they  may  not  again  arise  in  the  cause,  we 

deem  it  unnecessary  to  pass  upon  them  now. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 

trial.     The  clerk  will  issue  the  necessary  notice  for  the  return  of 

the  defendant. 

Petition  for  a  rehearing  overruled. 

Judgment  reversed. 


HuBER  V.  The  State. 

(57  iDd.  341.) 

CommenU  of  couiuel  on  appearance  of  prisoner  whUe  testifying 

On  the  trial  of  an  iDdictment,  the  prisoner  having  testified  on  his  own  behalf, 
the  prosecating  attorney  was  permitted,  in  addressing  the  jury,  to  comment 
on  his  appearance  while  testifying.    Held,  no  error. 

INDICTMENT  for  grand  larceny.     The  prisoner  was  convicted 
and  appealed. 

S.  A.  Forhner,  for  appellant. 

C  A,  Buskirk,  attorney-general,  and  II .  A,  Johnson,  prosecut- 
ing attorney,  for  the  State. 

NiBLACK.  J.  [After  considering  some  questions  growing  out  of 
evidence.]  The  prosecuting  attorney,  in  his  closing  argument  to 
the  jury,  said:  ''The  evidences  of  guilt  are  stamped  upon  the 
countenance  of  the  defendant ; "  to  which  the  appellant,  by  his 
counsel,  interposed  an  objection.  To  this  the  court  replied,  in  the 
presence  and  hearing  of  the  jury,  *'Take  your  objection,"  and  an 
exception  was  reserved  by  the  appellant. 

The  appellant  was  examined  as  a  witness  in  the  cause  in  his  own 
behalf,  and  by  that  means  the  attention  of  the  jury  was  necessarily 
directed  to  his  personal  appearance.  It  does  not  appear  from  the 
bill  of  exceptions  whether  the  remarks  of  ,tlie  prosecuting  attor- 
ney complained  of  were  made  while  commenting  upon  the  appel- 
lant's testimony,  or  in  connection  with  some  other  branch  of  the 
case.  The  prosecutor  had  the  right  to  refer  to  the  countenance  of 
Vol.  XXVI  —  8 
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the  defendant  while  testifying  as  a  witness,  as  one  of  the  tests  of 
his  credibility.  Considered  as  an  abstract  proposition,  aside  from 
the  defendant's  appearance  as  a  witness,  these  remarks  would  seem 
to  transcend  the  limit  of  legitimate  argument  on  the  tiial  of  a 
criminal  cause;  but  the  objection  of  the  appellant  to  their  utter- 
ance, so  far  as  we  are  enabled  to  judge  of  what  occurred  on  the 
occasion,  M'as  sustained  by  the  court,  and  their  impropriety  thus 
brought  to  the  attention  of  the  jury.  As  the  proceeding  comes  to 
us  from  the  record,  we  cannot  hold  that  it  constituted  such  an 
error  of  law  on  the  trial  as  amounted  to  a  sufficient  cause  for  a 
new  trial. 

As  a  question  of  practice  resulting  from  the  very  necessity  of  the 
case,  the  courts  have  a  very  considerable,  if  not  a  very  large,  dis- 
cretion as  to  the  limits  they  will  place  on  the  argument  in  the  trial 
of  a  cause  before  a  jury.  It  must  clearly  appear  that  such  discre- 
tion has  been  improperly  exercised  against  the  party  complaining, 
before  this  court  would  be  justified  in  revising  the  action  of  the 
court  below  in  the  exercise  of  such  discretion. 

We  are  unable  to  see  that  anv  substantial  error  was  committed 
on  the  trial. 

The  judgment  is  affirmed  at  the  costs  of  the  appellant. 

Judgment  affirmed. 


LocKENouu  V.  Sides. 

(57Iiid.deO.) 
Malifiiotis  prosecution  —  inquisition  of  lunacy , 

An  action  for  damages  will  lie  in  favor  of  one  against  whom  another,  mall* 
ciously  and  without  probable  cause,  has  instituted  or  instigated  proceeding 
to  have  him  declared  insane,  and  after  discharge,  such  plaintiff  maj  recover 
therein  all  damages  in  excess  of  the  taxable  coats  of  such  proceedings.* 

ACTION  for  damages  for  an  alleged  malicious  prosecution.  The 
complaint  alleged  in  substance,  that  the  defendants,  conspiring 
together,  maliciously  and  without  probable  cause,  instituted  and 
carried  on  proceedings  to  iuive  him  adjudged  insane,  and  to  deprive 
him  of  the  right  to  control  his  property,  and  put  him  under  guard- 

•  See  Shanl  v.  Brawn,  4  Am.  Rep.  151;  Dennis  v.  Ryan,  28  Id.  685;  Climon  v.  Hyan,  1  id 
816;  OxrdivaL  v.  Smith,  12 id.  683;  Laxcrenccr.  ilageimaw,  8 id.  674. 
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ianship,  whereby  he  was  put  to  great  expense,  and  prostrated  in 
health,  and  his  business  suffered  injury,  etc.  The  defendants 
demnrred,  and  had  judgment,  and  the  plaintiff  appealed. 

H,  Heffren  and  S,  B.  Voyles,  for  appellant. 

'L  S.  Collins  and  A,  B,  Collins,  for  appellees. 

WoRDBN,  J.  [After  stating  the  facts.]  The  appellees  claim, 
as  we  understand  their  brief,  that  the  plaintiff  cannot  recoTer, 
inasmuch  as  the  proceedings  to  test  his  sanity  were  not  criminal 
proceedings,  and  he  was  not  arrested  or  in  any  manner  deprived  of 
his  personal  liberty,  nor  was  his  property  interfered  with  ;  and  as 
to  the  expense  to  which  he  was  put,  lie  was  fully  indemnified  by 
his  judgment  for  costs  lagainst  the  parties  filing  the  complaints. 

We  are  aware  that  it  has  sometimes  been  thought  tliat  an  action 
will  not  lie  for  maliciously,  and  without  probable  cause,  prosecut- 
ing a  mere  civil  action.  Thus  it  is  said  in  2  Addison  on  Torts,  p. 
752,  "If  one  man  prosecutes  a  civil  action  against  another  mali- 
ciously, and  without  reasonable  and  probable  cause,  an  action  for 
damages  is  not  maintainable  against  the  prosecutor  of  the  action." 
The  more  modern  doctrine,  however,  and  especially  the  American 
doctrine,  seems  to  be  otherwise.  In  1  Hilliard  on  Torts  (4th  ed.),  p. 
443,  §  11,  it  is  said,  that  '*  It  has  been  sometimes  held  that  an 
action  for  a  malicious  prosecution  will  not  lie  for  bringing  a  civil 
suit,  although  it  were  groundless.  Thus  for  holding  a  defendant 
to  bail,  upon  an  unfounded  claim,  a  civil  action  being  a  claim  of 
right,  to  be  pursued  only  at  the  peril  of  costs,  if  not  sustained. 
And  although  an  action  is  held  to  lie  for  suing  in  the  name  of  a 
third  person  ;  yet  a  distinction  is  made  between  suing  in  the  name 
of  a  solvent  and  an  insolvent  person.  The  explanation  of  this  dif« 
ference  between  criminal  prosecutions  and  civil  actions  is  found  in 
part  in  the  fact  that  the  common  law,  in  order  to  hinder  malicious, 
frivolous,  and  vexatious  suits,  provided  that  every  plaintiff  should 
find  pledges,  which  were  amerced  if  the  claim  was  false.  And  after 
this  practice  ceased,  statutes  provided  costs  for  a  prevailing  defend- 
ant But  the  qualified  doctrine  is  now  well  settled,  in  relation 
to  civil  actions  (corresponding  with  the  rule  as  to  criminal  prose- 
cutions), that  no  action  lies  to  recover  damages  sustained  by  being 
sued  iu  a  civil  action,  unless  it  was  malicious  and  without  proba- 
ble cause." 
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Ill  England,  it  is  held  that  an  action  will  lie  for  falsely  and  ma- 
liciously suing  out  a  commission  of  bankruptcy.  "Chapman  v. 
PicJcersgilly  2  Wils.  145.  The  Lord  Chief  Justice  said  in  that 
case  :  ^'  The  general  grounds  of  this  action  are,  that  the  commis- 
sion was  falsely  and  maliciously  sued  out,  that  the  plaintiff  has 
been  greatly  damaged  thereby,  scandalized  upon  record,  and  put  to 
great  charges  in  obtaining  a  supersedeas  to  the  commission  ;  here 
is  falsehood  and  malice  in  the  defendant,  and  great  wrong  and 
damage  done  to  the  plaintiff  thereby.  Now  wherever  there  is  an 
injury  done  to  a  man's  property  by  a  false  and  malicious  prosecu- 
tion, it  is  most  reasonable  he  should  have  an  action  to  repair  him- 
self."    See,  also,  Farlie  v.  Banks,  30  Eng.  Law  and  Eq.  115. 

In  turning  to  the  American  cases,  we  find  that  in  Whipple  v. 
Fuller y  11  Conn.  581,  it  was  held  that  **  An  action  on  the  case  at 
common  law  is  sustainable  for  a  vexatious  civil  suit,  in  which 
there  was  no  arrest,  or  holding  to  bail."  Church,  J.,  said,  in 
delivering  the  opinion  of  the  court :  "  But  we  wish  to  place  our 
decision  of  this  question  upon  broader  principles  ;  principles  which 
we  believe  have  received  the  sanction  of  the  common  law  in  its 
earliest  ages.  Before  the  statute  of  Marlbridge,  which  was  passed 
in  the  52d  year  of  Henry  III,  no  costs  were  recoverable  in  civil 
actions.  This  statute,  and  others  subsequently  enacted,  gave  costs 
to  successful  defendants,  as  it  is  said,  by  way  of  damages  against 
the  plaintiff,  ;?ro/aZ50  cZflmore.  Whatever  might  have  been  true 
when  the  several  statutes  giving  costs  were  enacted,  we  cannot,  at 
this  day,  shut  our  eyes  to  the  truth  known  by  everybody,  that  tax- 
able costs  afford  a  very  partial  and  inadequate  remuneration  for 
the  necessary  expenses  of  defending  an  unfounded  suit ;  and  of 
course  this  remedy  is  not  adequate  to  repair  the  injury  thus  re- 
ceived ;  and  the  common  law  declares,  that  for  every  injury  there 
is  a  remedy.  Before  the  stiitutes  entitling  defendants  to  costs 
existed,  they  had  a  remedy  at  common  law  for  injuries  sustained 
by  reason  of  suits  which  were  malicious  and  without  probable 
cause.  *  *  *  And  this  principle  is,  and  ought  to  be,  operative 
still,  in  all  cases  where  the  taxation  of  costs  is  not  an  ample  rem- 
edy. Saville  v.  Roberts,  12  Mod.  208  ;  s.  c,  1  Salk.  14.  *at  is 
upon  this  principle,  in  part  at  least,  that  actions  have  ever  been 
sustained  for  malicious  criminal  prosecutions,  in  which  no  costs 
are  taxed  in  favor  of  the  accused.  1  Salk.  14  ;  10  Mod.  148  ;  Smith 
v.  Hixon,  2  Stra.  977.     So,  also,  if  two  or  more  persons  conspire  to 


XOVEMBER  TERM,  1877.  61 


Gebhart  v.  Burkett. 


Tex  and  harass  any  person  with  groundless  and  malicious  civil 
suits,  they  were  not  only  punishable  cri/nifialiter,  but  liable  to  a 
civil  action.  Staundford's  P.  C.  172  ;  1  Inst.  502  ;  Co.  Litt.  161  a." 
In  the  more  recent  case  of  Closson  v.  Staples,  42  Vt.  209,  the  same 
doctrine  was  held,  after  full  consideration  of  the  question.  The 
court  said,  in  conclusion,  upon  that  branch  of  the  case:  "  We  are 
of  opinion  that  where  a  civil  suit  is  commenced  and  prosecuted 
maliciously  and  without  reasonable  or  probable  cause,  and  is  termi- 
nated in  favor  of  the  defendant,  the  plaintiff  in  such  suit  is  liable 
to  the  defendant  in  an  action  on  the  case  for  the  damages  sustained 
by  him  in  the  defense  of  that  original  suit,  in  excess  of  the  taxa- 
ble costs  obtained  by  him  ;  and  to  maintain  an  action  to  recover 
such  damages,  it  is  not  material  whether  the  malicious  suit  was 
commenced  by  process  of  attachment  or  by  summons  only."  To  the 
same  effect  are  the  cases  of  Pangburn  v.  Bull,  1  Wend.  345  ;  Coz 
Y.  Taylor^s  AdmWy  10  B.  Monr.  17.  See,  also,  Vanduzor  v.  Lind- 
erman,  10  Johns.  106 ;   White  v.  Dinghy,  4  Mass.  433. 

The  proceedings  to  procure  the  plaintiff  to  be  found  insane,  and 
to  place  him  under  guardianship,  are  not  entirely  like  a  civil  action, 
in  which  the  plaintiff  therein  claims  some  right  in  his  own  behalf. 
If  the  proceedings  were  instituted  and  carried  on  by  the  defendants 
maliciously  and  without  probable  cause,  as  alleged,  the  defendants 
were  officious  intermeddlers,  without  any  claim  of  right  or  interest 
in  the  matter  ;  and  they  are,  in  our  opinion,  liable  to  the  plaintiff 
for  the  damages,  in  excess  of  the  taxable  costs,  sustained  by  him  by 
means  of  the  proceedings. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  re- 
^nanded  for  farther  proceedings,  in  accordance  with  this  opinion. 

Judgment  reversed. 


Qebhabt  v.  Burkett. 

(57  iDd.  378.) 

Evidence  —  character  —  mcUicioue  trespass. 

In  an  action  for  damages  for  maliciously   burning  a  barn,  evidence  of  the 
defendant's  good  character  is  not  admissible  under  the  general  denial. 
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ACTION  for  maliciously  burning  a  barn.     Answer,  a  general 
denial.     Verdict  for  plaintiff,  and  defendant  appealed.     The 
other  facts  appear  in  the  opinion. 

T.  J/.  Browm,  H,  C,  FoXy  and  C.  H,  Burchenaly  for  appellant. 

W.  A.  Bickle,  J.  F.  Siddall,  D.  W.  Foulke,  and   T,  J.  Study,  for 

appellee. 

BiDDLE,  C.  J.  [After  stating  the  case.]  The  principal  errors 
insisted  upon  arise  under  the  overruling  of  the  motion  for  a  new 
trial.  The  first  ground  alleged  is,  that  the  court  erred  in  not  per- 
mitting the  appellant  to  prove  his  general  good  character  in  the 
defense.  In  support  of  this  view,  the  appellant  cites  1  Greenl.  Ev^ 
§§  54  and  55,  but  they  do  not  seem  to  us  to  bear  him  out,  as  appli- 
cable to  this  case.  In  speaking  of  the  admissibility  of  evidence  of 
general  character,  Mr.  Greenleaf  says:  "In  civil  cases  such  evi- 
dence is  not  admitted,  unless  the  nature  of  the  action  involves  the 
general  character  of  the  party,  or  goes  directly  to  affect  it.  *  * 
And  in  all  cases,  where  evidence  is  admitted  touching  the  gen- 
eral character  of  the  party,  it  ought  manifestly  to  have  reference  to 
the  nature  of  the  charge  against  him." 

While  Mr.  Greenleaf  states  generally,  that,  "In  actions  of  tort, 
wherever  the  defendant  is  charged  with  fraud  from  mere  circum- 
stances, evidence  of  his  genei*al  good  character  is  admissible  to  repel 
it,"  he  also  says,  that,  "  It  is  not  every  allegation  of  fraud  that  may 
be  said  to  put  the  character  in  issue;  for,  if  it  were  so,  the  defend- 
ant's character  would  be  put  in  issue  in  the  ordinary  form  of  declar- 
ing in  assumpsit.  This  expression  is  technical,  and  confined  to 
certain  actions,  from  the  nature  of  which,  as  in  the  preceding 
instances,  the  character  of  the  parties,  or  some  of  them,  is  of  par- 
ticular importance.  This  kind  of  evidence  is  therefore  rejected, 
wherever  the  general  character  is  involved  by  the  plea  only,  and  not 
by  the  nature  of  the  action.  Nor  is  it  received  in  actions  of  assault 
and  battery;  nor  in  assumpsit;  nor  in  trespass  on  the  case  for  mali- 
cious prosecution;  nor  in  an  information  for  a  penalty  for  violation 
of  the  civil,  police,  or  revenue  laws;  nor  in  ejectment,  brought  in 
order  to  set  aside  a  will  for  fraud  committed  by  the  defendant." 

Besides,  one  of  the  cases  cited  by  Mr.  Greenleaf  {Ruan  v.  Ferrjf, 
3  Caines,  120)  has  been  frequently  disapproved,  denied  as  author- 
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ity,  if  not  directly  overruled.  In  the  case  of  The  Attorney- General 
V.  Bowman,  at  Westminster,  upon  the  trial  of  an  information 
against  the  defendant  for  keeping  false  weights,  and  for  offering  to 
corrupt  an  officer,  the  defendant's  counsel  called  a  witness  to  char- 
acter, but  Eyre,  Ch.  V.,  said:  "I  cannot  admit  this  evidence  in  a 
civil  suit*  The  offense  imputed  by  the  information  is  not  in  the 
shape  of  a  crime.  It  would  be  contrary  to  the  true  line  of  distinc- 
tion to  admit  it,  which  is  this  :  that  in  a  direct  prosecution  for  a 
crime,  such  evidence  is  admissible,  but  where  the  prosecution  is 
not  directly  for  the  crime  but  for  the  penalty,  as  in  this  imforma- 
tion,  it  is  not.^'  HuntUy  v.  Lusconibe^  2  B.  &  P.  532,  note  a  ;  Fow- 
ler V.  77ie  j^tfui  Fire  Insurance  Co.,  6  Cowen,  673  ;  Anderson^s 
E^n  V.  Long,  10  S.  &  R.  55  ;  Humphrey  v.  Humphrey,  7  Conn. 
116;  Leckey  v.  Bloser,  24Penn.  St. 401;  Lander  \,Seaver,  32  Vt. 
114.  The  case  of  Porter  v.  Seller,  23  Penn.  St.  424,  was  for  an 
assault  and  battery  inflicted  by  a  knife ;  yet  it  was  held  that  evi- 
dence of  the  defendant's  general  good  and  peaceable  character  was 
not  admissible  to  rebut  malice.  The  general  principle  was  therein 
laid  down,  that  evidence  of  character  is  not  admissible  in  civil 
suits,  except  when  it  is  directly  in  issue,  and  where,  from  the  nature 
of  the  issue,  such  evidence  is  of  special  importance  ;  and  it  is 
immaterial  whether  the  act  charged  be  indictable  or  not. 

In  the  case  before  us,  it  is  apparent  that  the  general  character 
of  appellant  is  not  involved.  Motive  or  intent  constitutes  no  ele- 
ment in  the  wrong  complained  of.  The  injury  is  the  same,  whether 
committed  with  or  without  malice.  True,  the  appellee  charges  the 
appellant  with  maliciously  burning  the  bam  and  its  contents,  but  it 
was  not  necessary  to  prove  the  malice.  If  he  proved  the  burning 
to  be  nnlawful,  it  was  sufficient  as  to  that  part  of  the  case.  Gen- 
eral good  character  is  no  defense  to  the  particular  act  charged. 

The  cases  cited  by  the  appellant  do  not  invade  this  general  prin- 
ciple. Byrket  v.  Monolion,  7  Blackf.  83,  was  a  case  of  slander  for 
charging  the  plaintiff  with  perjury  ;  plea,  justification.  Here 
character  is  put  directly  in  issue,  and  the  corrupt  intent  is  neces- 
sary to  the  defense.  The  same  in  Miles  v.  Vanhorn,  17  Ind.  245. 
In  the  case  of  Haun  v.  Wilson,  28  Ind.  296,  which  was  for  slander 
founded  on  words  charging  the  plaintiff  with  larceny,  evidence  of 
good  character  was  held  inadmissible,  because  there  was  no  answer 
in  justification  putting  character  in  issue  ;  and  in  the  case  we  are 
eonsidering,  as  character  was  not  put  in  issue,  and  was  not  involved 
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in  the  nature  of  the  charge  complained  of,  we  are  of  opinion 
that  the  court  committed  no  error  in  rejecting  the  evidence. 
Downey  v.  Dillon,  52  Ind.  442;  Church  v.  Drummond,  7  id.  17; 
Jolly  V.  The  Terre  Haute  Drawbridge  Co.,  9  id.  417. 

[Omitting  some  minor  points.] 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed^ 


Hulett  v.  Inlow. 

(57  Ind.  41&) 

Deed  to  hu^and  and  irife  —  tenancy  by  entiretiee. 

A  oonTejance  of  real  estate  to  husband  and  wife,  although  not  describing 
them  as  such,  constitutes  them  tenants  by  entireties,  the  sunriTor  being 
entitled  to  the  whole  estate ;  and  the  estate  cannot  be  sold  on  execution 
against  the  husband.  The  rule  is  the  same  where  the  conveyance  is  to  hus- 
band and  wife  with  a  third  person ;  the  estate  of  the  former  is  held  b/ 
entirety.    (See  note,  p.  65.) 

SUIT  for  injunction.  The  complaint  showed  that  the  plaintiffs 
were  husband  and  wife,  and  grantees  and  in  possession  of  a 
tract  of  land  conveyed  to  them,  and  a  third  person,  since  their 
marriage,  but  without  describing  them  as  husband  and  wife ;  that 
the  defendant,  Hulett,  had  obtained  a  judgment  against  the  hus- 
band alone,  and  by  virtue  of  execution  thereon  the  sheriff  was  ad- 
vertising said  tract  for  sale ;  and  prayed  that  such  sale  be  enjoined. 
The  defendants  demurred ;  the  demurrer  was  overruled,  and  they 
appealed. 

A.  Thompson,  H.  H.  Ristive,  P.  H.  Ristive,  B.  F.  Ri$iipe,  8. 
Claypooly  J.  L.  Mitchell  and  W,  H.  Ketcham,  for  appellants. 

M.  D.  White,  J,  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald  and 
0.  C.  Butler,  for  appellees. 

Pebkins,  J.  [After  stating  the  facts.]  Most,  if  not  all,  of  the 
questions  arising  in  this  cause  have  been  expressly  decided  by  this 
court. 
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In  Chandler  v.  Cheney,  37  Ind.  391,  these  two  propositions  are 
decided  : 

1.  ''A  husband  and  wife,  though  not  thus  described  in  a  deed  of 
conveyance  of  real  estate  executed  to  them,  take  under  such  deed 
A3  tenants  by  entireties." 

2.  "  While  such  an  estate  exists,  ho  interest  in  it  can  be  sold  en 
execution  for  the  debts  of  the  liusband  or  wife,  but  the  conveyance 
creating  it  may  be  set  aside  for  fraud."  See  2  Cooiey's  Bl.  Com, 
182,  note  6. 

If  a  conveyance  be  made  to  husband  and  wife  and  a  third  per- 
son, it  seems  that  the  portion  taken  by  the  husband  and  wife  will 
be  held  by  them  as  tenants  by  entireties.  Chandler  v.  Cheney^  37 
Ind.  401 ;  Anderson  v.  Ta7inehill,  42  id.  141.  What  that  por- 
tion is,  is  immaterial  in  this  case. 

It  is  said  in  Chandler  v.  Cheney,  supra,  that  estates  by  entireties 
are  generally  spoken  of  as  joint  tenancies,  ^*but  this  is  not  strictly 
accurate. "  The  draftsman  of  the  complaint  in  this  case  was  guilt}^ 
of  the  same  inaccuracy,  but  that  does  not  change  the  legal  effect 
of  the  conveyance,  nor  the  rights  of  the  parties.  See,  on  this  sub- 
ject, Davis  V.  Clark,  26  Ind.  424 ;  Arnold  v.  Arnold,  30  id.  305  ; 
FisJier  v.  Provin,  25  Mich.  347;  Hemingway  v.  Scales,  42  Miss.  1. 

The  judgment  below  is  affirmed,  with  costs. 

Judgment  affirmed. 

Nois  BT  THS  REPORTKK.—It  Is  ft  familiar  principle  of  the  common  law,  that  in  a  conr^. 
•aoe  of  lands  to  husband  and  'vif  e,  the  grantees  take,  not  as  joint  tenants  nor  as  tenants 
Id  oonunon,  but  as  tenants  by  the  entirety,  and  the  survivor  takes  the  entire  estate ;  and 
the  same  mode  of  conveyance  that  makes  two  other  persons  joint  tenants  will  make  hos- 
haad  and  wife  tenants  of  the  entirety.  Ross  v.  Garriunn,  1  Dana  (Xy.),  86 ;  Harding  r. 
Sprinoer^  14  Me.  407;  Hannan  v.  To\Def%  8  Hair.  &  J.  (Md.)  147;  Wales  ▼.  Cofflrw  18  AHen 
(llasa.),  218;  GflMon  v.  Zimmerman^  IS  Mo.  885;  Dtan  ▼.  HanUntmrgh,  10  N.  J.  Law,  48;  John- 
mniT.SUvens^  16  Johns.  110;  Wright  v.  Saddler,  80  N.  Y.  880;  Motley  y.WhUemore, 
1  Der.  A  B.  (N.  C.)  L.  587;  Paul  v.  Campbea,  7  Terg.  819;  FairehUd  r.  ChagteUeux,  1  Penn. 
Si.  ITS;  Brownaim  v.  Hull,  16  Vt.  809;  Ketchum  v.  Walsworth,  6  Wis.  95;  ^rno?d  v.  Amoid, 
80  Ind.  306.  This  rule  grew  out  of  the  common-law  idea  that  husband  and  wife  are  one 
psrsoti  in  law,  or,  to  state  it  more  accurately,  that  the  wife's  existence  and  personality 
were  merged  in  those  of  the  husband.  This  doctrine  gave  all  the  rents  of  the  lands  to  the 
kusband  during  the  joint  lives;  but  on  the  husband's  death  the  wife*s  i>er8onality  emerged, 
aad  she  took  the  fee  as  survivor.  The  effect  of  the  married  woman's  enabling  acts  upon 
this  doctrine  has  been  much  discussed  in  the  different  States.  It  has  been  claimed  on  the 
ooe  p«rt  that  these  acts  have  done  away  with  the  old  common-law  doctrine,  and  given  to 
the  mife  a  distinct  and  benefldal  personality,  with  independent  rights  in  property,  and  that 
la  tbe  case  of  a  joint  conveyance  to  husband  and  wife,  each  takes  as  tenant  in  common 
with  an  the  rights  pertaining  to  that  relation.  It  is  claimed  that  the  rule  has  perished 
vith  the  reason  for  it.  On  the  other  hand  it  has  been  urged  that  these  acts,  being  in  dero- 
W^tioa  of  common  law,  should  be  strictly  construed,  and  that,  as  they  provide  only  for  the 
•ifc's  rllght  tu  and  power  over  a  separate  estate,  they  cannot  extend  to  property  conveyed 
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jointly  to  heradf  and  her  hustMuid.    The  courts  of  New  York  have  Iield,  in  accordazioe 
with  this  idea  of  strict  constniction,  that  unless  the  wife  alienates  or  devises  the  eststet 
the  husband  on  her  death,  in  the  event  of  living  issue  of  the  marriage,  will  take  his  ten- 
ancy by  the  curtesy.    And  so,  too,  althouc^  the  acts  give  the  married  woman  the  right  to 
carry  on  a  trade  or  business  on  her  account,  yet  those  courts  have  held  that  she  cannot  do 
so  in  partnership  with  her  husband.    And  those  courts  have  held  that  the  wife  caonot 
maintain  an  action  against  the  husband  for  assault  and  battery  or  slander,  and  that  the 
hasband  cannot  maintain  any  action  against  the  wife.    There  can  be  no  doubt  that  the 
policy  of  New  York  and  of  some  other  States  is  In  favor  of  tenancy  in  common.    And  so 
in  those  States  stacuces  have  been  enacted  providing  that  conveyances  to  two  or  more 
grantees  shall  be  construed  as  creating  tenancies  in  common,  unless  the  intention  to  create 
a  Joint  tenancy  is  expressed .    But  these  statutory  provisions  have  been  generally  held  not 
to  be  applicable  to  conveyances  to  husband  and  wife,  because  they  are  not  two  persons, 
but  one  person,  in  law.    This  was  held  in  New  York  before  1848,  in  Rtigen  ▼.  Bcuann,  5 
Johns.  Ch.  487,  and  Jachaon  v.  SicccitM^  16  Johns.  110,  and  has  been  held  since  that  time  in 
HcminQway'T.  Scale*,  42  Miss.  1;  9  Am.  Rep.  586;  in  McCurdy  v.  CaniKng,  64  Fenn.  St.  30; 
and  in  Ketchum  v.  Wfdstcnrth,  5  Wis.  96.  The  contrary,  however,  was  held  in  Hfi^man  r« 
Stlgers,  88  Iowa,  802.    The  court  in  the  latter  case  lay  stress  on  the  idea  that  the  language 
of  their  statute  Is  affirmative,  whOe  that  of  New  York  and  Wisconsin  is  merely  negative ; 
in  the  former  the  language  is  that  the  tenancy  shoR  be  construed  as  a  tenancy  in  ct^mmon 
unless  the  contrary  intention  is  expressed  :  while  that  of  the  other  States  is  that  the  ten- 
ancy shail  tifit  he  construed  a  iuint  tenancy  unless  Vtat  intention  Is  expressed.    We  con- 
fess  we  fail  to  see  the  distinction.    It  reminds  us  of  the  Irish  gentleman  who  complained 
to  his  shoemaker,  that  although  he  had  instructed  him  to  make  one  of  his  shoes  larQer 
than  the  other,  the  latter  had  made  one  of  them  smaller  than  the  other.    The  court  also 
aigue  that  the  married  woman's  acts  in  that  State   have  abolished    the  conunon-law 
doctrine  of  matrimonial  unity,  but  we  do  not  find  that  this  is  done  unless  by  implica- 
tion.   The  question  under  discussion  has  never  been  decided  by  the  court  of  last  resort 
in  New  York,  but  has  received  adjudication  by  two  special  and  three  general  terms  of  the 
Supreme  Court.    The  first  decision  was  in  GoeUt  v.  Gi*ri,  81  Barb.  814,  A.  D.  1860,  by 
Justice  SuTBKRLAim,  in  the  First  District.    This  case  was  decided  before  the  passage  of 
the  act  of  1860,  and  the  acts  then  in  fcrce  declared  that  the  married  woman  should  held 
property  that  came  to  her  as  her  sole  and  separate  property,  **  in  the  same  manner  and 
with  the  Uke  effect  as  if  unmarried."    Judge  SuTHKRLAicn  held,  that  by  the  lease  in 
question  the  wife  got  no  property  to  her  sole  and  separate  nae,  but  that  she  was  vested 
with  an  estate  as  tenant  by  the  entirety  with  her  husband.    He  says :    **The  acts  of 
1818  and  1819  were  not  intended  to  enable  married  women  to  take  and  hold  propeity 
jntnUy  with  their  husbands,  but  to  take  and  hold  and  dispose  of  property  as  if  they  had 
no  husbands,''  and  that  the  rights  of  the  lessees  ''are  precisely  what  they  are  deciared 
to  be  by  the  conamon  law,  and  were  and  are  unaffected  by  these  statutes  for  the  protec- 
tion oi  the  property  of  married  women."    By  the  laws  of  1860  the  words  above  quoted. 
**  in  the  same  manner  and  with  the  like  effect  as  if  unmarried,"  were  omitted,  and  it  was 
provided  that  the  married  woman  should  hold  property  that  came  to  her,  as  her  scde  and 
separate  property,  "  not  subject  to  the  control  or  interference  of  her  husband."    It  will 
be  noted  that  the  act  provides  only  for  property-  coming  to  a  married  womait,  and  does 
not,  in  terms  at  least,  embrace  the  case  of  property  coming  to  a  married  woman  and  her 
husband.    The  distinction  between  the  two  acts  was  urged,  however,  in  the  next  case, 
Ftirmcn*  Bank  v.  Grrgory,  49  Barb.  155,  A.  D.  1867,  decided  by  the  Monroe  General  Tenn, 
as  a  reason  for  a  different  holding.    But  the  court  held  the  same  doctrine,  citing  and 
approving  the  doctrine  expressed  by  Judge  ScTHxauLirD.    The  court  remark  :  ''To  my 
mind  it  is  a  very  clear  proposition  that  our  recent  statutes  for  the  better  protection  of  the 
Kf Iiarate  property  of   married  women,  have  no  relation  to  or  effect  upon  real  estate 
ronveyed  to  husband  and  wife  jointly.    In  such  a  case  the  wife  has  no  separate  estate," 
eu\     These  two  oases  were  followed  by  Judge  MriujkT,  at  Special  Term  in  the  Sixth 
I>istrict,  in  1871,  in  the  case  of  Miller  v.  Afil/rr,  9  Abb.  (N.S.>448,  in  which  It  is  held  that  par- 
tition  is  not  maintainable  between  husband  and  wife,  in  respect  to  land  conveyed  to  them, 
th  nr  heirs  and  assigns,  by  a  deed  not  indicating  that  they  are  to  bold  as  joint  tenants  or 
as  tenante  in  common,  or  have  a  severable  interest.    But  the  court  remarks,  that  bis 
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fmpressioii,  independent  of  these  cases,  would  be  that  the  parties  took  as  tenants  in 
oommon,  by  virtue  of  the  married  women^s  enabling  acts.  The  General  Term  of  the  Third 
Departm  nt,  in  Freeman  v.  Barber,  3  Thomp.  &  C.  575,  A.  D.  187«,  have  re-aaserted  the 
doctrine  declared  by  the  cases  In  81  and  49  Barbour,  without  any  doubt  or  qualification 
wha:*.ver;  the  same  decision  is  announced,  in  Bcacfc  ▼.  lfr>U<8ter,  S  Hun,  519,  and  her©  the 
matter  rests,  BO  far  as  New  York  is  concerned,  with  no  adjudication  of  final  conclusiveness, 
but  with  an  altnost  unanimous  expression  of  opinion  by  the  Supreme  Court  in  four  difTer- 
eot  judicial  districts. 

The  same  doctrine  has  been  held,  without  any  reference  to  the  decisions  in  New  York,  in 
the  State  of  Michigan,  Fishery.  Frovin,  25  Mich.  850.  The  constitutional  provision  in  the 
latter  State  is  substantially  like  the  New  York  legislative  enactment.  It  is  as  follows  :  ''  The 
ival  and  personal  estate  of  every  female,  acquired  before  marriage,  and  all  property  to 
which  she  may  afterward  become  entitled  by  gift,  grant,  inheritance  or  devise,  shall  be 
and  remain  the  estate  and  property  of  such  female,  and  shall  not  be  liable  for  the  debts, 
obligations  or  engagements  of  her  husband,  and  may  be  devised  or  bequeathed  by  her  as 
if  she  were  unmarried/* 

The  same  doctrine  was  aJso  held  In  Diver  v.  Diver,  56  Penn.  St.  106,  A.  D.  1887 .  In  this  case- 
we  find  the  most  elaborate  and  conclusive  Judicial  argument  on  this  subject.  The  court 
say:  *'  But  it  is  said  the  act  of  1648,  by  destroying  the  legal  uniiy  of  the  husband  and  wife, 
has  oonTerted  such  an  estate  into  a  tenancy  in  common;  that  is,  that  such  a  deed  conveys 
a  different  estate  from  that  which  the  same  deed  would  have  created  if  made  prior  to  the 
passage  of  the  act.  To  this  we  cannot  assent.  It  mistakes  alike  the  letter  and  the  spirit 
of  the  statute,  imputing  to  it  a  purpose  never  intended.  The  design  of  the  legislature 
was  flflngle.  It  was  not  to  destroy  the  oneness  of  husband  and  wife,  but  to  protect  the  wif  e^a 
proper^,  by  removing  it  from  under  the  dominion  of  the  husband.  To  effectuate  this 
object,  she  was  enabled  to  own,  use  and  enjoy  her  property,  if  hers  before  marriage,  as 
fttDy  after  marriage  as  before.  And  the  act  declared,  that  if  her  property  accrued  to  her 
after  marria^^  it  should  be  owned,  used  and  enjoyed  by  her,  as  her  own  separate  property, 
exempt  from  liability  for  the  debts  and  engagements  of  her  husband .  All  this  had  in  view 
the  enjoyment  of  that  which  is  hers,  not  the  force  and  effect  of  the  instrument  by  whicbt 
an  estate  may  be  granted  to  her.  It  has  nothing  to  do  with  the  nature  of  the  estate.  The 
act  does  not  operate  upon  rights  accruing  to  her  until  after  they  have  accrued.  It  takes 
such  rights  of  property  as  it  finds  them  and  regulates  the  enjoyment;  that  is,  the  enjoy- 
moat  of  the  estate  after  it  has  vested  in  the  wife.  And  the  mode  of  authorized  enjoyment 
is  significant.  It  is  to  be  as  her  separate  property,  is  enjoyed  as  property  settled  to  her 
separate  use.  The  act,  therefore,  no  more  destroys  her  union  with  her  husband  than  does 
a  settlement  of  property  for  her  separate  use.  To  a  certain  extent  she  is  enabled,  but  no 
more  ttnui  is  necessary,  to  protect  her  property  after  it  has  been  acquired.  *  *  *  It  is 
a  remedial  statute ,  and  we  construe  it  so  as  to  suppress  the  mischief  against  which  it 
was  aimed,  but  not  as  altering  the  common  law  any  further  than  is  necessary  to  remove 
that  miscliief.  *  *  *  Were  we  to  do  so,  it  would  become  In  many  cases  a  means  of 
divesting  her  of  her  property,  instead  of  an  instrument  of  protection." 

The  same  doctrine  was  also  held  in  McDuffv.  Beauchampy  50  Miss.  531,  following  Giteltt  v» 
GorU  mpm,  and  in  Iii}biHfton  v.  Ecujle^  29  Ark.  202,  where  it  is  said  that  the  enabling  acts 
were  "intended  merely  to  preserve  the  wife's  estate  from  liability  for  the  debts  of  her  hus- 
band, and  authorize  her  to  devise  and  bequeath  it,"  also  in  liciuieit  v.  Child,  19  Wis.  865; 
and  Garner  v.  JotieA,  52  Mo.  68. 

On  the  other  liand  we  find  two  recent  decisions  of  highly  respectable  authority,  holding 
the  contrary  doctrine  :  In  Cooper  v.  Cooper ^  76  III,  57,  it  w^as  heUU  that  under  the  married 
woman's  acts  in  that  State  the  tenancy  by  entirety  is  converted  into  a  tenancy  in  common. 
The  court  say,  at  page  63:  "  If  she  thus  acquired  and  paid  for  her  portion  of  the  land  with 
her  fiole  and  separate  money,  and  the  statute  authorizes  her  thus  to  acquire  real  estate, 
and  then  to  have  the  exclusive  enjoyment  and  control  of  it,  free  from  the  interference  of  her 
husband,  why,  under  the  statute,  shall  she  not  be  treated  as  a  tenant  in  common  with  her 
husband  t  This  statute  seems  to  have  removed  aU  of  the  reasons  for  holding  that  such  a 
conveyance  creates  an  estate  by  the  entirety.  At  the  common  law,  the  husband,  by  mar- 
riage, acquired  all  of  the  title  to  his  wife's  personal  property  and  choses  in  action,  the  right 
to  bold  and  enjoy  the  rents  and  profits  of  her  real  estate,  and  all  the  personal  property  she 
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might  acq^uire  during  coverture,  and  all  her  earnings;  and  these  were  the  principal  consid- 
erations which  led  to  the  common-law  rule,  that  real  estate  thus  acquired  should  be  held 
as  an  estato  by  entirety,  with  survivorship;  and  this  was  all  based  on  the  theory  that  the 
husband  and  wife  were,  by  the  law,  considered  but  one  person,  and  could  not  have  separate 
and  convicting  property  rights.  But  our  statutes  have  so  far  changed  the  common  law 
tliat  they  are  not  one  person,  so  far  as  the  acquisition  and  enjoyment  of  property  is  con- 

•  cemed.  To  the  extent  of  acquiring  property,  and  so  far  as  its  enjoyment  is  concerned, 
and  the  enjoyment  of  her  earnings,  the  statute  has  declared  in  effect  that  they  are  two 
independent  persons;  and  in  doing  so  great  modifications  have  been  wrought  as  to  their 
rights  of  property.  And  under  these  great  changes,  no  reason  is  perceived,  nor  is  any  sug- 
gested, wliy  a  married  woman  should  not  hold  property  thus  acquired  in  fee,  and  as  a  ten- 
ant in  common  with  her  husband,  precisely  as  she  might  with  another  person.  The  hus- 
band, under  the  statute,  has  no  more  immediate  interest  in  or  control  over  her  property 
than  has  any  other  person . "  The  court,  however,  say  tliey  ' '  ar^  aware  that  this  construc- 
tion is  not  in  harmony  with  that  given  by  the  courts  of  some  of  the  States  of  the  Union  in 
construing  their  statutes  enabling  married  women  to  hold  separate  property.  V 

The  like  doctrine  was  held  in  Clark  v.  Clarh^SQ  N.  H.  105.    The  court  say  that  by  the 

*  enabling  acts  "married  women,  so  far  as  their  property  not  derived  from  their  husbands 
'  was  concerned,  became  practically  endowed  with  the  rights  and  subject  to  the  liabilities  of 
Xinmarried  women.  That  mysterious  joint-tenancy  in  which  the  subtle  genius  of  the  Eng- 
lish law  so  much  delighted  itself,  where  the  tenants  took  not  }yer  myet  per  ttmt^  but  by  en- 
tireties, could  no  longer  arise.  The  existence  of  a  married  woman,  so  far  as  her  property 
is  concerned,  is  no  longer  by  our  law  merged  in  that  of  her  huslmnd,  but  she  has  become  a 
separate  being,  endowed,  so  far  as  her  separate  estate  is  concerned,  with  the  powers  and 
subjected  to  the  liabilities  of  immarried  women.*'  '*The  statute  of  1860  practically  abol- 
ished tenancies  by  entirety  between  husband  and  wife,  and  the  legal  unity  of  husband  and 
wife  as  respects  the  holding  of  property  and  making  of  contracts,  by  the  wife,  was  oblit- 
erated." 

It  is  apparent,  therefore,  that  the  question,  especially  without  any  conclusive  decision  In 
17ewTork,  or  any  in  Massachusetts,  cannot  be  considered  as  very  firmly  settled. 


Thb  Pittsburgh,  Cincinnati  and  St.  Louis  R.  W.  Co.  v.  Vak- 

DYNE. 
(57  Ind.57«.) 

BaUroad  company — regulation  far  exIiUntion  of  lic!cetit  —  excltuion  ofpoM^eng^r 

for  inf-orieation. 

i  railroad  company  may  lawfully  require  passengers  to  exhibit  their  tickets 
before  entering  the  cars,  and  may  refuse  to  receive  any  person  as  a  passen- 
ger, although  lie  exliibits  a  ticket,  who  is  drunk  to  such  a  dep^ree  as  to  be 
disgusting,  offensive,  di.sagreeable,  or  annovinij:.  and  likely  to  violate  the 
common  proprieties,  decencies,  and  civilities  of  life. 


A 


CTIOX  for  damages.     The  opinion  states  the  case  and  the 

facts. 


X,  0.  Ross,  for  apj^ellanti 
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0.  T.  Wickersham,  S.  E,  Perkuis,  Jr.,  and  F.  Jf.  Trissal,  for 
appellee. 

BiDDLE,  C.  J.  The  complaint  of  the  appellee,  against  the  appel- 
lant, avers  that  the  appellant  was  operating  their  railroad,  running 
from  Winamac,  in  Pulaski  county,  to  Logansport,  in  Cass  county ; 
that  they  were  common  carriers  of  passengers  ;  that  he  purchased 
a  ticket  for  a  passage  from  Winamac  to  Logansport ;  that  when  he 
applied  for  entrance  and  tried  to  go  into  the  appellant's  passenger 
car,  he  was  prevented  by  the  employees  of  the  road,  expelled  there- 
from, and  thrown  down  upon  the  platform,  etc. 

There  is  a  second  paragraph  of  complaint  substantially  the  same 
as  the  first. 

The  sufficiency  of  each  paragraph  was  tested  by  a  demurrer,  and, 
as  we  think,  very  properly  held  good.  We  do  not,  however,  state 
any  more  of  the  complaint  than  is  necessary  to  show  the  applica- 
tion of  the  subsequent  proceedings  to  its  allegations. 

The  complaint  was  answered  by  three  paragraphs  : 

First  A  general  denial. 

Second.  "That,  at  the  time  of  the  committing  of  the  supposed 
grievances  complained  of  in  the  complaint,  the  defendant  had 
established  a  rule  requiring  all  passengers,  before  entering  its  cars, 
to  procure,  and  exhibit  to  its  employees  having  charge  of  the  train, 
a  ticket  showing  the  prepayment  of  the  fare  to  the  point  of  desti- 
nation of  such  passenger  ;  and  that  no  person  was  entitled  to  enter 
its  cars  without  complying  with  said  rule  ;  that,  at  the  time  com- 
plained of,  the  plaintiff  failed  to  show  any  such  ticket,  upon  being 
requested  so  to  do  by  the  employees  of  the  defendant,  and  he  was, 
for  that  reason,  excluded  from  the  car  by  the  servants  of  the  de- 
fendant, as  of  right  he  might  be.  And  the  defendant  denies  all 
charges  of  ill-usage  or  maltreatment  in  the  complaint  alleged, 
other  than  refusing  him  admission  upon  the  train  aforesaid  ;  and 
the  defendant  denies  that  he  offered  to  pay  the  conductor  his  fare 
before  entering  the  train." 

Third,  That,  at  the  time  the  plaintiff  applied  for  admission  into 
the  defendant's  cars,  as  alleged  in  the  complaint,  he  was  intoxi- 
cated, and,  by  such  intoxication,  in  his  crippled  condition,  was  ren- 
dered unfit  to  enter  the  defendant's  cars,  and  unsafe  to  be  received 
as  a  passenger,  and  that  he  was  excluded  from  entering  the  defend- 
ant's cars  for  that  reason  ;  and  the  defendant  denies  all  improper 
conduct  on  the  part  of  her  employees. 


J 
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Demurrers  were  filed  to  the  second  and  third  paragraphs  of  an- 
swer, and  sustained,  and  exceptions  reserved. 

A  jury  trial  wa»  had  upon  the  issue  of  the  general  denial,  and 
a  verdict  found  for  the  appellee,  a  motion  for  a  new  trial  overruled, 
exception  reserved,  and  appeal  taken  to  this  court. 

We  have  frequently  held,  that  milroad  companies  have  the  right 
to  make  proper  regulations  for  the  management  of  their  engines, 
trains,  cars,  etc.,  and  the  manner  of  receiving  and  carrying  passen- 
gers, when  such  regulations  are  reasonable  and  not  inconsistent 
with  their  charters,  nor  against  general  law ;  and  we  think  the  reg- 
ulations set  up  in  the  second  paragraph  of  the  answer  are  reasonable, 
and  within  the  power  of  the  company  to  make.  It  is  the  duty  of 
passengers  to  conform  themselves  reasonably  to  such  rules  when 
ascertained  ;  if  they  do  not,  and  are  injured  by  their  own  negli- 
gence, without  the  fault  of  the  company,  they  have  no  remedy. 
Hie  Pittsburgh^  etc.,  R,  R.  Co,  v.  Van  ffouten,  48  Ind.  90 ;  The 
Fittshurghy  etc,  R,  W,  Co,  v.  Xazwn,  50  id.  141 ;  The  St.  Louis, 
etc,  R,  W.  Co,  v.  Myrtle,  51  id.  566 ;  The  Ohio,  etc,  R,  W.  Co.  v. 
Applewhite,  52  id.  540 ;  Falkmr  v.  The  Ohio,  etc,  R.  W.  Co.,  55  id. 
369. 

According  to  these  authorites,  and  upon  sound  legal  principles, 
we  must  hold  the  second  paragraph  of  answer  sufficient  to  consti- 
tute a  defense  to  the  action. 

The  appellant  also  insists  that  the  third  paragraph  of  his  answer 
is  sufficient.  A  railroad  company  is  not  bound  to  receive  any  per- 
son as  a  passenger  who  is  drunk  to  such  a  degree  as  to  be  disgust- 
ing, offensive,  disagreeable,  or  annoying  ;  and  a  pei*son  so  drunk 
as  to  be  likely  to  violate  the  common  proprieties,  civilities,  and  de- 
cencies of  life,  has  no  right  to  a  passage  while  in  that  condition. 
The  comfort  and  convenience  of  passengers  generally  must  be  pro- 
tected, their  opinions  and  feelings  regarded,  and  proper  decorum 
observed ;  and  although,  in  a  railroad  passenger  car,  neither  the 
highest  breeding  of  the  drawing-room,  nor  the  fastidious  delicacy 
of  the  parlor,  is  required,  yet  the  behavior  of  all  persons  therein 
should  be  becoming  to  the  place  and  the  general  character  of  the 
passengers.  Slight  intoxication,  such  as  would  not  be  likely  to  seri- 
ously affect  the  conduct  of  the  person  intoxicated,  would  not  be 
sufficient  ground  to  refuse  him  passage  in  a  public  car,  although 
his  behavior  might  not  be  in  all  respects  strictly  becoming. 

The  legal  principle  upon  which  the  third  paragraph  of  the  an* 
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tvfev  is  founded  is  correct,  but  the  facts  arc  not  very  carefully 
pleaded.  The  degree  of  intoxication  is  not  clearly  and  iulJy  stated. 
The  allegations,  that  the  appellee,  by  such  intoxication,  in  hia 
crippled  condition,  was  rendered  unfit  to  enter  the  defendant's  cars, 
and  unsafe  to  be  received  as  a  passenger,  are  rather  conclusions 
from  facts,  than  the  facts  from  which  the  conclusions  are  drawn. 
Perhaps  the  appellee  might  have  had  the  facts  stated  in  the  parar- 
graph  made  more  specific  on  motion,  but,  as  he  did  not  see  proper 
to  do  80,  we  think  they  are  sufficiently  alleged  to  withstand  a  de- 
murrer. 

In  our  opinion  the  court  erred  in  sustaining  the  demurrers  to 
the  second  and  third  paragraphs  of  answer. 

Other  questions,  touching  the  rejection  of  certain  evidence  offered 
and  rejected,  and  giving  und  refusing  to  give  certain  instructions 
to  the  jury,  are  presented  in  the  record,  but  we  need  not  examine 
them.  They  will  probably  not  arise  again,  but,  if  they  should, 
our  views  upon  the  demurrers  to  the  third  and  fourth  paragraphs 
of  the  answer  will  indicate  the  proper  ruling  upon  the  instruct 
tions. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  and  the 

cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Minor  v.  Hill,  Adm'r. 

(58  Ind.  176.) 
Mortgage — forechntre  of  note  last  due  by  holder  of  all —  subsequent  pureha$er, 

A  mortgagee  foreclosed  his  mortgage  for  the  last  maturing  of  several  notei 
which  it  was  executed  to  secure ;  subsequently  a  third  person  purchased 
the  premises,  without  knowledge  or  notice  that  the  other  notes  were  unpaid, 
•assuming  the  amouut  of  the  mortgage  debt  thus  foreclosed  as  part  of  the 
parcha.<!e-price,  and  paying  the  balance  to  his  grantor ;  held,  that  as  against 
such  purchaser  the  mortgagee  could  not  again  foreclose  for  the  residue  of 
the  notes. 

SUIT  for  foreclosure  of  a  mortgage  as  to  the  first  two  of  tliree 
notes  fur  which  it  was  executed  as  security,  the  complaint 
aiieging  tliat  the  defendant.  Minor,  had  purchased  the  premises 
aud  assumed  the  mortgage.    The  answer  of  Minor  averred  that 


^ 


72  INDIANA, 


Minor  v.  Hill. 


the  plaintiff  had  once  foreclosed  the  mortgage  as  to  the  third  note, 
the  latest  maturing,  and  that  the  defendant  Minor  had  purchased 
the  premises  when  the  land  was  about  to  be  sold  by  the  sheriff 
under  such  foreclosure,  assuming  the  mortgage  debt  so  foreclosed, 
and  paying  the  balance  of  the  purchase-price  to  the  mortgagor's 
grantor,  and  supposing  that  the  other  two  notes  had  been  paid. 
The  plaintiff  replied,  and  the  defendant  demurred,  but  the  court 
carried  the  demurrer  back  to  the  answer,  and  sustained  it,  and  gave 
the  plaintiff  judgment.     Defendant  appealed. 

R.  M.  Johnson  and  J.  D,  Osborn,  for  appellant. 

H.  D.  Wilson  and  A.  Anderson,  for  appellee. 

WoBDEN,  J.  [After  stating  the  pleadings.]  The  question  pre- 
sented by  the  answer  may  be  stated  as  follows  :  Can  the  holder  of 
a  mortgage  on  real  estate,  and  three  notes  secured  thereby,  pay- 
able at  different  times,  after  having  foreclosed  the  mortgage  for  the 
note  last  due,  again  foreclose  it  for  the  two  notes  first  due,  as 
against  the  purchaser  of  the  equity  of  redemption,  who  purchased 
after  the  first  foreclosure,  subject  to  the  mortgage,  and  paid  the 
purchase-money  except  the  amount  due  on  the  mortgage,  which  he 
assumed  to  pay  as  part  of  the  purchase-money,  he  having  no  notice 
at  the  time  of  his  purchase  that  the  two  notes  first  duo  had  not 
been  paid  ? 

This  question,  we  think,  must  be  answered  in  the  negative. 
The  foreclosure  of  a  mortgage  for  notes  due  does  not  bar  an  action 
afterward  brought  to  foreclose  for  notes  subsequently  maturing,  not 
due  when  the  first  action  was  brought.  Crouse  v.  Holman,  19  Ind. 
30.  A  mortgage  given  to  secure  the  payment  of  several  notes,  pay- 
able at  different  times,  is  considered,  for  the  purpose  of  adjusting 
the  rights  of  the  several  holders  of  the  notes,  where  any  of  them 
have  been  transferred,  as  so  many  different  mortgages,  and  the 
holder  of  the  note  first  maturing  will  have  priority  over  the  others, 
and  so  on,  the  holder  of  tlie  note  last  maturing  being  postponed  to 
all  the  others.  The  State  Bank  v.  Tweedy,  8  Blackf.  447  ;  Stanley 
V.  Beatty, 4:In(\..  134;  Hough\.  Osborne ,  7 id.  140;  Sampler.  Rows, 
24  id.  208-215  ;  Davis  v.  Langsdale,  41  id.  399. 

But  we  are  not  aware  that  it  has  ever  been  held  that  a  mortgage 
given  to  secure  the  payment  of  several  notes,  payable  at  different 
times,  is  so  far  divisible  as  that  the  holder  of  all   the   notes  may. 


NOVEMBER  TERM,  1877.  73 

Minor  ▼.  Hil]. 


after  they  have  all  matured,  have  separate  actions  to  foreclose  the 
mortgage  upon  each  note.  General  principles  would  seem  to  re- 
quire the  holder,  in  such  case,  to  include  all  his  notes  in  one  fore- 
closure suit,  and  not  split  up  his  cause  of  action  by  bringing 
eereral  suits ;  and  that  if  he  failed  to  include  all,  one  foreclosure 
fihoold  bar  a  subsequent  action  to  foreclose.  Crosby  v.  Jeroloman, 
37  Ind.  264,  and  authorities  there  cited  ;  Freeman  on  Judgments,  §§ 
240-272. 

But  it  is  unnecessary  in  this  case  to  decide,  and  we  do  not 
decide,  that  several  actions  may  not  be  thus  brought,  where  the 
rights  of  third  persons  are  not  injuriously  affected  thereby.  It 
will  be  sufficient  to  decide  that  question  when  it  is  presented. 

In  this  case,  when  Minor  bought  the  equity  of  redemption  and 
stipulated  to  pay  the  mortgage,  Judgment  of  foreclosure  had  been 
entered  upon  the  last  note,  and  he  had  no  notice  that  tlie  prior 
notes  had  not  been  paid,  and  it  seems  clear  to  us  that  he  had  a 
right,  as  against  the  plaintiff's  intestate,  to  presume,  from  tlie  fact 
that  the  foreclosure  was  entered  upon  the  last  note  only,  that  the 
prior  ones  had  been  paid.  As  against  him,  under  these  circum- 
stances, it  would  be  inequitable  to  allow  another  foreclosure.  This 
view  is  in  harmony  with  and  sustained  by  the  case  of  Rains  v. 
Mann,  68  111.  264.  There  a  mortgage  was  foreclosed  for  the  last 
dae  of  three  notes,  the  first  being  paid,  and  the  second  due  and 
unpaid.  It  was  held  that  there  could  not  be  a  second  foreclosure. 
The  court  said:  "  Much  more  should  a  foreclosure  for  a  part  only 
of  a  mortgage  debt,  when  it  is  all  due,  operate  as  a  release  of  the 
portion  not  embraced  in  the  foreclosure.  This  is  manifestly  true 
as  to  purchasers  and  creditors.  Where  the  mortgage  of  record 
shows  that  the  entire  debt  is  due,  and  a  portion  only  is  foreclosed, 
all  persons  have  a  right  to  cohclude  that  the  other  part  of  the  debt 
has  been  paid.  If  not  paid  it  tends  to  mislead,  and  to  induce 
action  as  though  the  lien  was  extinguished."  Minor's  stipulation, 
in  the  deed  from  Miltenberger  to  him,  to  pay  the  mortgage,  can- 
not, for  the  same  reason,  operate  in  favor  of  the  plaintiff's  intestate, 
beyond  the  amount  for  which  he  had  foreclosed  the  mortgage. 
We  are  of  opinion  that  the  court  erred  in  holding  tlie  paragraph 

of  answer  bad. 

The  judgment  below  is   reversed,  with   costs,  and   the   cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion. 

Judgment  reversed. 

Vol.  XXVI  — 10 
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Lewellen  V.  Garhett. 

(58  Ind.  443.) 

Miitake  of  fctet  —  money  paid  under,  recoverahU. 

Where  one  pays  a  note  under  the  mistaken  belief  that  he  had  executed  It,  lie 
mar  recover  the  money  so  paid,  on  discovering  the  mistake. 

SUIT  to  recover  money  paid  by  mistake.  The  complaint  alleged 
that  the  defendant  Lewellen,  as  administrator,  claimed  to  hold 
a  note  owned  by  his  intestate,  executed  by  the  plaintiff  as  surety 
and  placed  it  in  tlie  hands  of  the  defendant  Walker  for  collection; 
that  the  plaintiff  paid  the  amount  to  Walker,  who  still  held  the 
money,  and  had  refused  to  deliver  it  back  to  the  plaintiff,  who  had 
demanded  it  and  offered  to  surrender  the  note.  The  complaint 
then  continued: 

*•  Now  the  plaintiff  avers  that  he  never  executed  said  note,  nor 
was  he  liable  to  pay  the  same,  but  he  supposed  at  the  time  he 
made  said  payment  that  he  might  have  executed  said  note  and  for- 
gotten the  fact,  and  that,  at  the  time  he  made  said  payment,  he  was 
ignorant  of  the  fact  that  said  note  was  not  his  note,  and  not  until 
after  he  had  made  said  payment  and  taken  up  said  note  did  he  dis- 
cover that  the  same  was  not  his  note,  of  all  which  facts  he 
informed  the  defendants;  he,  therefore,  demands  judgment  against 
the  defendants  for  one  thousand  dollars,  and  that  said  Walker  be 
compelled  to  deliver  back  to  the  plaintiff  the  money  so  paid  to  him 
upon  said  note."  A  demurrer  to  this  paragraph  of  complaint  was 
overruled. 

An  answer  was  filed;  trial  by  jury;  verdict  for  the  plaintiff^  and 
judgment  on  the  verdict. 

M.  E,  Forhier,  E,  H,  Bundy  and  W,  F,  Walker y  for  appellants. 
R,  L.  Polk  and  /.  Brown,  for  appellee. 

Perkins,  J.  [After  stating  the  case.]  It  is  proper  that  we 
examine  the  first  paragraph  of  the  complaint,  and  decide  upon  its 
sufficiency,  because,  if  it  is  a  good  paragraph,  there  will  be  no 
neces.-^ity  for  considering  the  second  question  made  in  the  case. 
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We  think  it  is  good.  '  It  is  clearly  within  the  case  of  Brown  v. 
The  College,  Corner,  etc..  Gravel  Road  Co.,  66  Ind.  110.  That  case 
\a  fally  supported  by  other  decisions.  In  Kelly  v.  Solari,  9  M.  & 
W. 54,  Lord  Abinger,  C.  B.,  said:  "There  is  a  third  case,  and 
the  most  difficult  one,  — where  the  party  had  once  a  full  knowledge 
of  the  facts,  but  has  since  forgotten  them.  I  certainly  laid  down 
the  rule  too  widely  to  the  jury  when  I  told  them  that  if  the  direct- 
ors once  knew  the  facts  they  must  be  taken  still  to  know  them, 
and  could  not  recover  by  saying  that  they  had  since  forgotten 
them.  I  think  the  knowledge  of  the  facts  which  disentitles  the 
party  from  recovering  must  mean  a  knowledge  existing  in  the 
mmd  at  the  time  of  payment."  Parke,  Gurnet  and  Rolfe, 
Barons,  concurred.  In  Ouild  v.  Baldridge,  2  Swan  (Tenn.),  295, 
an  elaborate  case,  where  the  decisions  are  extensively  reviewed,  it 
is  said:  "  The  right  of  recovery  proceeds  upon  the  ground  that  the 
plaintiff  had  paid  money,  which  he  was  under  no  obligation  to  pay, 
and  which  the  party  to  whom  it  was  paid  had  no  right  either  to 
T^wive  or  to  retain,  and  which,  had  the  true  state  of  the  facts  been 
present  in  his  mind  at  the  time,  he  would  not  have  paid." 

[Omitting  minor  matters.] 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


BuGHscAir  V.  The  State. 

(BOInd.l.) 

TPtktMiff — phyndan  as — duty  to  testify  to  matters  of  professional  opinion. 

A  i^jaidan  is  not  puniahable  for  contempt  in  refusing  to  testify  as  an  expert 
in  a  criminal  case,  without  being  paid  as  for  a  professional  opinion. 

FOB  opinion  in  this  case^  see  note  to  Bx  parte  Dement,  25  Am 
Bep.  619. 
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The  Bkooksville  and  Connersville   Turnpike  Co.  t. 

pumphrey. 

(aQInd.  78.) 
Negligence —  defect  in  turnpike  —  injury  from  frigid  to  horu. 

A  turnpike  company,  exacting  toll  for  public  travel  on  its  road,  negligently 
suffered  the  same  to  become,  and  to  its  knowledge  to  remain  a  long  time, 
out  of  repair,  by  means  of  a  large  hole  near  the  center  of  the  track.  The 
plaintiff,  riding  on  horseback  on  said  road,  having  no  knowledge  of  the  de- 
fect, and  being  in  no  way  negligent,  her  horse  became  frightened  by  the 
hole,  shied,  threw  her  to  the  ground,  and  injured  her ;  held^  that  she  might 
recdver  damages  from  the  company  therefor,  without  alleging  that  the 
horse  came  in  contact  with  the  hole,  or  that  there  was  not  room  to  paaa  on 
either  side.* 

A  CTION  for  negligence.  Th6  complaint  alleged  that  the  de- 
/\fenuant  was  a  turnpike  company,  whose  road  was  used  for 
public  travel  for  which  it  collected  toll ;  that  it  suffered  its  road  to 
become  out  of  repair,  by  the  washing  of  a  culvert,  leaving  a  hole 
three  or  four  feet  deep  near  the  center  of  the  road,  and  with  notice 
thereof  to  its  officers  negligently  suffered  the  same  so  to  remain  a 
long  time  ;  that  afterward  while  the  plaintiff  was  riding  on  said 
road  on  horseback  without  any  knowledge  of  the  hole,  and  in  no 
way  negligent,  her  horse  took  fright  at  the  hole,  shied,  and  threw 
her  to  the  ground,  severely  injuring  her  ;  for  which  she  asked 
damages.  The  defendant  demurred,  and  the  demurrer  was  over- 
ruled. The  defendant  then  answered.  The  plaintiff  had  judg- 
ment on  verdict,  and  the  defendant  appealed. 

B,  F,  Clnypool,  L,  W,  FJorea  and  G.  C  Florea^  for  appellant. 
W.  Morrow  and  N.  Trufiler  for  appellee. 

HowK.  J.  [Omitting  statement  and  a  minor  objection.]  The 
appellant's  second  objection  to  the  complaint  presents  a  more  dif- 
ficult question.     It  is  thus  stated  by  appellant's  learned  attorneys  : 

*  See,  al««o,  Finihmi  v.  <7<Vn  Hatyii.  3  Am  Rep  T3:  Attrr  v.  r/f?/  of  Xandrh,  12  id.  S. 
Kfiiofit  V.  (if^htftir  RiihltfT  Cn  ,9U\.  406;  IJtUev.  MadiMm^^  id.  4.%  In  Mnrnmbrr 
Nuhtilt^y  "£i  iil.  522,  a  steam  traction  engine  was  held  not  to  be  a  nuisanoe  in  a  highwaj. 
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"  It  is  not  uveiTod  nor  claimed  that  the  horse  came  in  contact 
with  said  liole,  or  tliat  it  was  such  a  defect  as  obstructed  travel, 
or  tiiat  there  was  not  room  for  a  horse  or  vehicle  to  pass  in  safety 
on  either  side  of  said  hole/' 

The  averments  of  the  complaint  in  thoae  particulars  are  not  so 
fall,  clear  and  explicit  as,  perhaps,  they  ought  to  have  been,  under 
I  he  rules  of  good  pleading.  But  the  remedy  for  such  defects  in 
pleading,  where  they  exist,  is  not  to  be  found,  as  a  general  rule,  in 
a  demurrer  for  the  want  of  sufficient  facts.  If,  for  any  reason,  the 
appellant  desired  a  more  detailed  and  explicit  statement  of  the 
facts  constituting  the  appellee's  alleged  cause  of  action,  as  we  have 
already  said,  the  appellant  should  have  moved  the  court  below  to 
require  the  appellee  to  make  her  complaint  more  specific.  It  seems 
to  us,  however,  that  the  facts  alleged  in  appellee's  complaint, 
though  not  stated  with  much  particularity,  were  sufficient  on  de- 
murrer to  constitute  a  cause  of  action  in  her  favor,  and  against  the 
appellant  It  cannot  be  doubted,  we  think,  that  it  was  the 
appellant's  duty  to  keep  in  good  repair  the  road,  of  which  it  was 
the  owner  and  the  use  of  which  by  the  public  was  to  it  a  subject 
of  gain.  If  there  was,  as  the  appellee  alleged,  **  a  large  hole,  three 
or  four  feet  deep,  near  the  center  "  of  appellant's  road,  it  was  clearly 
the  appellant's  duty  to  fill  up  such  hole  and  repair  its  road,  with- 
out unnecessary  delay.  Such  a  hole,  so  situated,  would  necessarily 
be  an  obstruction  in  the  way  of  travel ;  and,  therefore,  it  was  not 
necessary  that  the  appellee  should  aver  that  such  hole  obstructed 
travel.  Nor  was  it  necessary,  in  our  opinion,  that  the  appellee 
should  aver  that  there  was  no  room  for  her  horse  to  pass  in  safety 
on  either  side  of  said  hole.  In  the  case  made  by  appellee's  com- 
plaint, the  appellant  could  not  escape  liability  by  proof  of  the  faftt, 
if  such  was  the  fact,  that  there  was  ample  room  on  either  side  of 
said  hole,  for  the  appellee  and  her  horse  to  pass  in  safety. 

If  the  appellee's  horse,  under  the  circumstances  stated  in  the 
complaint,  by  getting  into,  or  in  attempting  to  get  over,  this  hole 
in  the  road,  had  thrown  the  appellee  to  the  ground  and  injured 
her,  there  could  not  be  any  doubt  as  to  the  appellant's  liability  in 
damages  to  the  appellee  for  the  injuries  she  sustained.  But  in  this 
case  it  would  seem  that  the  appellee's  injuries  resulted  from  the 
fright  of  her  horse  at  the  hole  in  the  road.  If  the  appellee's  horse 
had  taken  fright  at  any  thing  necessarily  or  properly,  or  even  acci- 
dontally,  in  the  appellant's  road,  and  had  thrown  and  injured  the 
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appellee,  the  appelhmt  could  not  be  held  liable  in  damages  for  ber 
injuries.  But  in  this  case  the  appellee  alleged,  that  her  horse 
**  took  fright  at  said  hole  ;  "  which  hole,  as  we  have  seen,  was  an 
obstruction  in  the  way  of  travel,  and  which,  as  the  appellee  alleged, 
the  appellant  had  negligently  suffered  to  remain  in  its  road  for  a 
long  time,  although,  through  its  officers,  it  had  notice  thereof. 
The  case  made  by  the  appellee's  complaint  is  a  new  one  in  this 
State.  But  in  such  a  case,  where  the  road  complained  of  is  the 
propcpty  of  a  private  corporation,  and  its  use  by  the  public  is  a 
source  of  profit  to  its  corporate  owner,  it  seems  to  us  that  it  is 
neither  unjust  nor  unreasonable  to  hold  such  owner  to  a  strict  com- 
pliance with  its  plain  legal  duty  to  keep  its  road  in  good  repair. 
We  hold  that  the  averments  of  the  appellee's  complaint  in  this  case 
show  with  reasonable  certainty,  that  the  injuries  of  which  she  com- 
plained were  occasioned  by  the  appellant's  neglect  and  failure  to 
keep  its  road  in  good  repair,  and,  therefore,  that  no  error  was  com- 
mitted by  the  court  below,  in  overruling  appellant's  demurrer  to 
said  complaint  or  its  motion  in  arrest  of  judgment. 

[Omitting  minor  matters.] 

It  is  insisted  by  appellant's  counsel,  that  the  court  below  erred  in 
its  second  instruction  to  the  jury  trying  the  cause.  This  instrnc- 
tion  was  as  follows:  "If  the  jury  find  from  the  evidence,  that 
the  plaintiff  was  riding  on  horseback,  upon  and  along  the  defend- 
ant's road  (a  turnpike),  and  within  the  limits  of  said  road,  a  hole 
had  been  made  by  a  part  of  the  culvert  falling  in,  and  the  company 
had  suffered  the  same  to  remain  for  an  unreasonable  time,  and  the 
horse  upon  which  the  plaintiff  was  riding  took  fright  at  said  hole, 
or,  coming  upon  it  suddenly,  jumped  over  it,  by  which  the  plain- 
tiff was  thrown  from  his  horse  to  the  ground  and  thereby  sustained 
the  injury  which  she  charges  in  the  complaint,  and  she  in  no  wise 
contributed  to  the  same  by  her  own  misconduct,  negligence  or  care- 
lessness, she  would  be  entitled  to  recover  in  this  action,  and  you 
should  so  find." 

In  connection  with  this  instruction,  appellant's  attorney  discuss 
also  the  first  and  second  causes  for  a  new  trial,  that  the  verdict  of 
the  jury  was  contrary  to  law,  and  not  sustained  by  sufficient  evidence. 
In  their  discussion  of  these  causes  for  a  new  trial,  and  the  above 
recited  instruction  of  the  court  below,  the  learned  counsel  ground 
their  entire  argument  on  certain  decisions  of  the  Supreme  Court  of 
Massachusetts.     The  statutes  of   that  State  make  it  the  duty  of 
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the  towns  therein  to  keep  their  highways  in  repair,  and,  under  those 
statutes,  the  Supreme  Court  of  that  State  has  repeatedly  held,  "that 
an  object  within  the  limits  of  ahighway  which  may  frighten  horses, 
and  is  likely  to  do  so,  but  is  not  otherwise  an  obstruction  to  travel, 
is  not  a  defect  in  the  way,  within  the  meaning  of"  those  statutes, 
and  that,  where  injuries  were  caused  by  the  fright  of  a  horse  at 
such  an  object,  without  actual  contact  or  collision  therewith,  the 
town  would  not  be  held  liable  for  such  injuries.  Keith  v.  Inhabit- 
ants of  EasioHy  2  Allen,  552;  Kingsbury  v.  Inhabitants  of  Dedhaniy 
13  id.  186;  and  Cook  v.  City  of  Charlestown,  98  Mass.  80.  The 
decisions  of  the  Supremo  Court  of  Massachusetts  ou  a  question  of 
general  law  would  be  entitled  to  very  high  respect;  but  the  decisions 
cited  by  appellant's  counsel  in  this  case  are  based  entirely  upon 
statutes  of  that  State,  which  are  utterly  unlike  any  of  our  statutes. 
For  this  reason  the  cases  cited  by  counsel  would  afford  but  little 
aid  in  the  proper  decision  of  this  cause.  Independently  of  #this 
reason,  the  relation  and  duties  of  a  municipal  corporation  to  the 
public  highways  within  its  limits  are  so  utterly  dissimilar  to  the 
relations  and  duties  of  a  private  corporation  to  and  in  connection 
with  the  road  it  owns,  and  for  the  use  of  which  road  by  the  public 
it  is  clothed  by  law  with  a  franchise  to  demand  and  receive  toll, 
that  decisions  affecting  the  former  would  afford  very  unreliable 
analogies,  even  in  a  suit  against  the  latter  corporation. 

In  this  State  it  is  the  unquestioned  and  unquestionable  duty  of 
a  turnpike  company  to  keep  its  road  in  good  repair,  and  such  a 
corporation  shall  not  suffer  its  road  '^  to  get  and  remain  out  of 
repair  for  a  longer  period  of  time  than  would  be  required  to  make 
the  necessary  repairs  with  a  reasonable  force,  the  season  of  the 
year  and  other  equitable  circumstances  considered."  We  have 
already  said  that,  in  our  opinion,  the  appellee's  complaint  stated  a 
good  canse  of  action  against  the  appellant;  the  evidence  on  the 
trial  tended  to  support  the  material  averments  of  the  complaint. 
We  think,  therefore,  that  the  second  instruction  of  the  court  below 
contained  a  fair  and  unexceptionable  statement  of  the  law  applica- 
ble to  the  case,  that  the  verdict  was  not  contrary  to  law,  and  that 
it  was  sustained  by  sufficient  evidence.     1  R.  S.  1876,  p.  671,  §  1. 

Appellant's  counsel  also  complain,  in  argument,  of  the  fourth 
instruction  of  the  court  below  to  the  jury  trying  the  cause.  This 
instruction  is  as  follows  :  **  The  complaint  charges  that  the  officers 
of  the  company  had  knowledge  of  this  defect  (of  the  existence  of 
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this  hole)  and  suffered  the  same  to  be  and  remain  there.  If  the 
evidence  shows  this  to  be  true,  then  there  can  be  no  question  as  to 
the  company's  liability  for  injuries  sustained  by  reason  of  it ;  they 
are  also  liable  if  they  did  not  have  actual  knowledge  of  its  exist- 
ence, if  it  had  remained  there  for  an  unreasonable  time,  for  the 
law  enjoins  upon  them  the  duty  to  examine  their  road  and  see  to 
it  that  the  same  is  kept  in  such  repair  as  to  be  safe  to  the  travelling 
public.  They  are  held  to  more  than  ordinary  care  and  diligence, 
and  if  they  suffer  the  road  to  get  out  of  repair,  and  remain  so  for 
an  unreasonable  period  of  time,  the  mere  fact  that  the  oflScers  did 
not  know  it  will  not  excuse  them;  they  are  bound  to  extraordinary 
diligence  to  know  it." 

It  seems  to  ns  that  this  instruction  does  not  contain  an  unfair  or 
erroneous  statement  of  the  law,  applicable  to  this  case,  when  it  is 
considered,  as  it  must  be,  in  connection  with  the  other  instructions 
to  the  jury.  The  court  below  had  previously  instructed  the  jury, 
in  very  plain  and  pointed  language,  to  the  effect  that  the  appellee 
could  not  recover  in  this  action  if  she  had  in  any  wise  contributed 
to  her  injuries  by  her  misconduct,  negligence  or  carelessness.  Having 
stated  once  this  principle  of  our  law  clearly  and  explicitly  to  the 
jury,  we  do  not  think  that  it  was  incumbent  on  the  court  to  repeat 
this  principle  in  each  succeeding  instruction.  Besides,  if  the 
appellant's  counsel  desired  the  court  to  give  the  jury  any  further 
or  fuller  instructions  in  regard  to  this  rule  of  law,  they  should  have 
asked  the  court  to  give  such  instructions.  In  this  fourth  instruc- 
tion, in  defining  the  diligence  which  the  law  exacts  from  a  turn- 
pike company  to  keep  its  road  in  good  repair,  the  court  used  some 
adjectives  or  qualifying  words,  which  were  unnecessary  and  inex- 
pressive of  the  evident  meaning  of  the  court.  The  exact  meaning 
of  the  court,  in  the  use  of  those  words,  is  made  so  clear  and  definite 
by  their  context  that  we  think  the  jury  could  not  have  been  misled 
by  them.  The  gist  of  the  instruction  is,  that  if  the  appellant's 
officers  had  actual  knowledge  of  the  fact  that  their  road  was  ont  of 
repair,  and  suffered  it  to  remain  so,  the  appellant  would  be  liable 
for  injuries  resulting  from  such  bad  repair;  and  if  they  suffered 
their  road  to  get  out  of  repair  and  remain  so  for  an  unreasonable 
period  of  time,  then  the  ignorance  of  the  officers  of  the  condition 
of  the  road  would  not  excuse  them,  as  they  were  bound  to  know 
its  condition,  and  to  keep  it  in  such  repair  as  to  be  safe  to  the 
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travelling  public.     This  is  the  substance  of  this  instruction,  and,  in 

our  opinion,  it  is  the  law. 

[Omitting  the  question  of  amount  of  damages.] 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

BiDDLE,  G.  J.,  doubted. 

Judgment  affirmed. 


Pbtbbsok  y.  Hafpnxb. 

(SeincLiaO.) 
AmmouU  and  battery  ^^uninUnHonal  injury  to  third  per9on, 

A  boy  thirteen  years  of  age,  in  sport  bat  wantonly  threw  a  piece  of  mortar  at 
another  boy,  which  accidentally  hit  a  third  boy  and  injured  bis  eye  ;  held, 
that  he  was  liable  in  damages  to  the  latter  in  an  action  of  assault  and  battery. 
Infancy  is  no  defense  to  an  action  for  assaalt  and  battery.    (See  noie^  p.  88.) 

4  CTIOX  of  assault  and  battery.  The  defendant,  between  thir- 
il  teen  and  fourteen  years  old,  was  playing  in  the  street  with  some 
boys,  and  in  sport  threw  a  piece  of  mortar  at  another  boy,  first  tell- 
ing him  to  run  or  he  would  hit  him ;  the  mortar  hit  a  third  boy 
in  the  eye,  putting  it  out.  For  that  injury  this  action  was  brought. 
Judgment  on  verdict  for  plaintiff. 

/.  R,  Coffroth,  M.  Joiies  and  J,  L,  Miller,  for  appellant 

/.  A,  Stein,  for  appellee. 

Perkins,  J.  [After  stating  the  case  and  the  evidence.]  It  is 
clear  that  an  assault  and  battery  was  committed.  It  was  unpro- 
voked. Neither  Willie  nor  Freddie  Haffner  had  thrown  any  thing 
at  any  of  the  other  boys,  or  in  any  way  interfered  with  them,  dur- 
ing the  day,  and  they  were  at  the  time,  as  we  may  say,  at  their 
own  liome.  There  is  no  question  of  contributory  negligence,  or 
**of  mutual  consent  to  engage  in  play  of  a  dangerous  character," 
in  this  case.  The  assault  was  rudely,  purposely  and  willfully  com- 
mitted. The  appellant,  defendant  below,  notified  the  Haffner  boys 
of  his  intention  to  commit  the  acts.  He  did  not  intend  to  inflict 
tho  injury,  but  he  intended  to  do  the  wrongful  act  from  which  the 
injurv  resulted,  and  he  is  answerable  for  that  result.  3  Cdoley*s  BL 
'  Vol.  XXVI  — 11 
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Com.  I2O9  n.  4.  The  fact  that  the  act  was  done  in  sport,  it  having 
been  intentionally  done,  will  not  relieve  the  perpetrator  from  lia- 
bility.    See  Adams  v.  Waggoner,  33  Ind.  531. 

Infancy  is  not  a  defense  to  this  action.  An  infant  is  liable  for 
his  torts,  though  not  generally  upon  his  contracts.  In  Beeve's 
Domestic  Relations,  it  is  said  :  "  Where  the  minor  has  committed 
a  tort  with  force,  he  is  liable  at  any  age.''  Page  386,  and  note  2 
by  Parker  &  Baldwin.  Conklin  v.  Thompson,  29  Barb.  218, 
was  a  suit  against  a  lad  fourteen  years  of  age,  for  the  value  of  a 
korse  killed  by  fright,  on  the  4th  of  July,  1857,  in  the  city  of 
Poughkeepsie.  The  fright  of  the  horse  was  produced  by  the  explo- 
'  sion  of  a  fire-cracker,  thrown  under  his  feet  by  the  boy  in  sport. 
The  court  say  :  "  If  the  death  of  the  horse  resulted  from  the 
wrongful  act  of  the  defendant,  infancy  is  no  protection.  He  is  as 
fully  liable  for  the  damages  as  if  he  had  been  of  full  age."  Harvey 
v.  Duiilap,  Supplement  to  Hill  &  Denio,  193,  is  relied  on  by  coun- 
sel for  appellant.  That  was  a  suit  for  an  assault  and  battery,  by 
which  the  eye  of  the  plaintiff's  daughter  was  put  out.  The 
daughter  was  five  years  old,  the  defendant  six.  The  children  went 
out  to  gather  beechnuts ;  after  a  few  hours'  absence,  they  returned, 
both  crying,  one  of  the  eyes  of  the  little  girl  having  been  put  out. 
On  the  trial  the  judge  charged  the  jury,  *'  that  in  cases  of  this  kind 
the  plaintiff  could  not  recover,  unless  he  made  out  that  the  defend- 
ant had  been  guilty  of  a  wrongful  act.  That  if  they  were  satisfied, 
from  all  the  evidence  in  the  cause,  that  the  injury  complained  of 
was  the  result  of  unavoidable  accident,  or,  in  other  words,  that  it 
was  one  which  ordinary  care  and  foresight  could  not  have  proven  ted, 
their  verdict  should  be  for  the  defendant.  The  judge  observed  that 
there  was  no  evidence,  except  the  defendant's  admissions,  showing 
that  he  had  committed  the  injury,  and  these  gave  no  information 
whether  it  was  done  by  accident  or  design."  In  the  Supreme 
Court,  Nelson,  C.  J.,  in  delivering  the  opinion  of  the  court,  said  : 
"lam  of  opinion  that  the  grounds  upon  which  the  learned  judge 
placed  the  case  before  the  jury  were  correct.  No  case  or  principle 
can  be  found,  or  if  found  can  be  maintained,  subjecting  an  indi- 
vidual to  liability  for  an  act  done  without  fault  on  his  part;  and 
this  was  substantially  the  doctrine  of  the  charge.  All  the  cases 
concede  that  an  injury  arising  from  inevitable  accident,  or,  which 
in  law  or  reason  is  the  same  thing,  from  an  act  that  ordinary  human 
care  and  foresight  are  unable  to  guard  against,  is  but  the  misfor^ 
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tune  of  the  sufferer,  and  lays  no  foundation  for  legal  responsibility. 
*  ♦  ♦  It  was  said  by  Dallas,  C.  J.,  in  Wakeman  v.  Robinson, 
1  Bing.  213,  *  if  the  accident  happened  entirely  without  default 
on  the  part  of  the  defendant,  or  blame  imputable  to  him,  the  action 
does  not  lie  ;'  and  the  same  principle  is  recognized  in  Buttock  v. 
Babcockf  3  Wend.  391."  He  added,  that  it  was  for  the  jury  to 
determine  upon  the  facts  and  circumstances  before  them,  whether 
or  not  the  defendant  was  in  the  wrong.  "  In  order  to  arrive  at  a 
decision  upon  this  question,"  he  said,  "  the  jury  had  a  right  to  take 
into  consideration  the  childhood  of  the  parties,  the  friendly  rela- 
tions existing  between  them,  the  conduct  of  both  on  their  return 
home,  but  more  especially  the  repeated  admissions  of  the  plaintiff 
that  the  defendant  was  not  to  blame." 

We  accept  the  above  as  authority,  and  it  sustains  the  decision 
below,  in  the  case  now  before  this  cou^rt.  The  case  cited  was 
decided,  not  on  the  ground  that  an  action  would  not  lie  in  such 
case,  but  that,  in  that  particular  case,  the  evidence  failed  to  show 
that  the  defendent  did  the  act  producing  the  injury. 

What  we  have  already  said  renders  it  unnecessary,  that  we  should 
extend  this  opinion  by  special  comment  on  the  instructions  given 
and  refused,  and  the  ruling  on  the  motion  for  a  new  trial.     . 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed, 

NotbbtthsRbpobtxr. —An  Intention  to  do  harm  is  of  the  essence  of  assault. 
Bkheit  v.  StaU^  1  Sneed,  d06.  But  the  intention  need  not  be  addressed  to  the  party 
Injured. 

For  an  unlnteDtlonal  assault,  the  result  of  pure  accident,  the  defendant  would  not 
be  liable.  In  Aldenon  v.  WaigteU,  1 C.  ft  K.  358,  the  defendant  threw  a  stick  which 
struck  the  plaintiff,  but  it  not  appearing  for  what  purpose  the  stick  was  thrown,  held, 
that  it  were  fair  to  conclude  that  it  was  thrown  for  a  proper  purpose,  and  that  the 
striking  was  an  accident.  But  if  one  is  engaged  in  an  assault,  as  where  fighting,  and 
UDintentionally  strikes  a  third,  he  \s  answerable  in  damages,  and  his  absence  of  inten- 
tion cait  only  be  urged  in  mitigation.  James  v.  Campbell^  5  Carr.  8c  P.  3T2.  The  same 
principle  was  held  In  Corning y.  Coming^  6  N.  T.  97,  where  the  defendant  in  striking 
with  his  whip  at  the  seducer  of  his  niece  and  adopted  daughter,  with  whom  she  was 
riding,  accidentally  hit  the  plaintiff. 

An  assault  may  be  committed  without  Intending  injury  to  any  particular  person. 
Recklessly  shooting  into  a  crowd,  and  woundingsome  one,  not  intended,  is  criminal. 
!^(Ue  V.  Mycn,  19  Iowa,  517. 

In  BuUiKk  y.  Babcock^  8  Wend.  891,  the  defendant^  a  boy  twelve  years  of  age,  threat- 
toed  U>  shoot  the  plaintiff,  one  of  his  school  fellows,  and  the  latter  ran  into  the  school- 
bouine  and  hid  behind  u  ;'.i*e  board  in  front  of  a  fire  place  ;  the  defendant  followed,  and 
aiming  at  a  basket  in  the  school-room,  and  saying,  *'see  me  shoot  that  l>asket,"  dis- 
''harged  the  arrow;  at  that  moment  the  plaintiff  raised  his  head  and  the  arrow  struck 
^'nn ;  hildt  that  the  defendant  was  liable  la  an  action  for  assault  ahd  battery.  In  this 
esse  the  court  quote  a  caae  from  the  Year  Books,  where  In  shooting  at  butts  an  arrow 
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glanced  and  struck  one,  and  the  person  shooting  was  held  liable  for  assault.  Also, 
Weavers,  Ward^  Hobart,  ISi,  where  at  a  "training"  one's  musket  accidentally  went 
off  and  injured  another,  he  was  held  liable  for  assault. 

IX  in  the  prosecution  of  a  lawful  act  a  casualty  purely  accidental  arises,  no  action  can 
be  suppwited  lor  an  injury  arising  therefrom.  So  where  defendant  In  parting  his  dogs 
and  platnttrs,  which  were  fighting,  and  raising  his  stick  for  that  purpose  accidentally 
struck  the  plaintiff, Tield,  that  he  was  not  liable  for  assault.  Brviwn  v.'KenOaa,  6 
Gush.  862. 

But  If  in  the  prosecution  of  an  unlawful  act,  one  Intentionally  hurts  another, 
although  ^y  hit  consent,  he  Is  liable ;  aa  where  two  are  fighting  together  by  oonaent. 
.^Idama  v.  Woijooner  83  Ind.  581 ;  StmU  v.  Wren,  1  Hawks,  480;  BeO  ▼.  HcnuLey^ 3  Jones 
(N.  G),  181 ;  Logan  ▼•  Atutin,  1  Stew  476;  Dole  r.  EnMne,  85  N.  H.  608. 


Wilkinson  v.  Thb  State. 

(50  Ind.  416.) 
Criminal  law  —  labor  on  Sunday, 

In  %  statute  forbidding  labor  on  Sunday,  except  **  works  of  charity  or 
sity/' the  word  **  necessity  "  does  not  imply' a  physical  or  absolate  necessity; 
sach  labor  as  is  necessary  to  the  accomplishment  of  a  lawful  purpose,  under 
the  particular  circumstances,  is  not  prohibited. 

Where  the  prisoner  had  hauled  to  market  on  Sunday  his  dead-ripe  crop  of 
water  melons,  which  otherwise  would  have  been  spoiled,  Tield,  that  this 
was  a  work  of  necessity  within  the  meaning  of  the  statute  prohibiting  labor 
on  Sunday,  except  works  of  charity  or  necessity.  * 

INDICTMENT  under  a  statute  forbidding  common  labor  on  Sun* 
day,  except  "  works  of  charity  or  necessity/'  It  appeared  from 
the  evidence  that  the  prisoner  had  hauled  to  market  on  Sunday 
water-melons  from  Ims  melon  patch ;  that  the  melons  in  question 
were  dead-ripe,  and  would  have  spoiled  unless  so  gathered  ;  that 
other  melons  in  the  patch  had  already  spoiled  for  want  of  pick- 
ing; that  the  market  was  twenty-six  miles  distant ;  that  the  pris- 
oner could  carry  only  one  hundred  at  a  load  and  only  one  load 
every  other  day;  that  he  had  but  one  team  and  could  get  no  help  ; 
that  he  had  worked  at  the  hauling  for  two  weeks,  and  had  lost  two 
thousand  melons  in  consequence  of  not  being  able  to  get  them  to 

•  As  to  works  of  "necessity,"  see  McGrath  ▼.  Merwin,  17  Am.  Rep.  119;  Johfimn  ▼.  Jrae- 
burgh,  19  id.  111.  Travel  on  Sunday,  Crattifv,  Bangur^  2  id.  58;  McClaru  t.  LnweH,  8  id.  886; 
Feitcd  V.  Middlesex  R.  R.  Co.,  12  Id.  720;  OmiuAlu  v.  Bosfon,  19  id.  896;  Johnaon  v.  Tra^ 
tntrgh,  id.  111;  Doifie  v.  Lunu,  etc.,  R,  R.Co.,  id.  431;  (yConneU  ▼.  LevHstoni  id.  erS;  Smith 
▼.  BotUm,  8tc.  B.  B.  Cb.,  «1  id.  688. 
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market ;  that  the  melons  so  drawn  on  Sunday  were  saved ;  that  he 
might  have  started  at  midnight  of  Sunday,  and  returned  home  im- 
mediately on  Monday,  but  it  would  have  exhausted  his  team.  Plea, 
not  guilty  ;  verdict  of  guilty  and  prisoner  was  fined  one  dollar  and 
fifty  cents;  a  motion  for  a  new  trial  was  denied,  and  he  appealed. 

/.  R.  Burton  and  B.  E.  Wilkifisony  for  appellant. 

W,  H.  Trippet,  prosecuting  attorney,  and  C.  A.  Bushirk,    attor- 
ney-general, for  the  State. 

HowK,  J.  [After  stating  the  case  and  the  evidence.]  This  was 
all  the  evidence  on  the  trial  of  this  cause,  as  the  same  appears  in 
the  record.  Under  this  evidence,  the  question  arises,  and  this  is  the 
main  question  in  this  case,  was  there  a**  necessity,*'  within  the  mean- 
ing of  that  word  as  the  same  is  used  in  the  statute  before  cited, 
that  the  appellant  should  perform  the  common  labor  charged  in 
the  indictment,  on  the  first  day  of  the  week,  commonly  called  Sun- 
day ?  It  is  well  settled,  we  think,  that  by  the  word  **  necessity," 
as  nsed  in  the  statute,  is  not  meant,  that  the  necessity  for  the  work, 
on  which  the  charge  is  predicated,  should  be  a  physical  or  absolute 
necessity.  Such  labor  on  Sunday,  as  may  be  necessary  to  the 
accomplishment  of  a  lawful  purpose,  under  the  circumstances  of  any 
particular  case,  cannot  be  considered  as  within  the  purview  and 
prohibition  of  the  statute  for  the  protection  of  the  Sabbath. 

In  the  case  of  Morris  v.  The  State,  31  Ind.  189,  where  the  appel- 
lant had  been  engaged  in  hauling  and  boiling  sugar- water,  on  a 
certain  Sunday,  and  it  appeared  that  it  was  a  good  day  for  the 
flowing  of  the  water,  that  the  appellant's  troughs  were  full  and 
overflowing,  and  that  he  had  no  way  to  save  the  water  but  by  gath- 
ering and  boiling  it,  it  was  held  by  this  court  that  his  labor  was  a 
work  of  necessity,  within  the  meaning  of  the  term  as  used  in  the 
sutnte.  So,  also,  in  the  case  of  Crocket  v.  The  State,  33  Ind.  416,  it 
was  held  that  such  labor  on  Sunday,  as  was  necessarily  incident  to 
the  accomplishment  of  a  lawful  purpose,  such  as  the  manufacture 
of  malt  beer,  was  a  work  of  necessity,  within  the  meaning  of  those 
words  as  the  same  are  used  in  the  law  for  the  protection  of  the 
Sabbath.  The  two  cases  cited  from  our  own  reports  are  well  sup- 
ported by  the  decisions  of  the  courts  of  other  States,  on  statutes 
similar  to  the  statute  of  this  State.    These  decisions  are  cited  as 
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authorities  in  our  own  cases,  before  noticed,  and  we  refer  to  them 
there,  without  again  citing  them. 

It  is  difficult,  if  not  impossible,  to  distinguish  the  case  at  bar,  in 
principle,  from  the  case  of  Morris  \,  The  State,  before  refeiTed  ta 
Tlie  melon  season,  like  the  sugar- making  season,  is  of  but  short 
duration,  **dej)endii\g  on  the  season  and  the  weather."  In  this 
case,  it  would  seem  that  a  kind  providence  had  crowned  the  labors 
of  the  appellant  with  a  bounteous  harvest  of  melons.  They  were 
ripeniug  and  decaying  much  faster  than,  with  the  facilities  and 
labor  at  his  command,  he  could  possibly  get  ihem  to  market.  His 
melon  patch  was  twenty-six  miles  from  his  market.  He  could  only 
haul  a  load  to  market  every  two  days,  and  a  load  was  one  hundred 
melons.  He  could  not  hire  any  assistance.  On  Sunday,  August 
12,  1877,  the  day  mentioned  in  the  evidence,  there  were  at  least 
five  or  six  hundred  melons  in  his  patch,  "  dead-ripe  and  ready  for 
the  market."  A  ripe  water-melon,  in  its  season,  is  a  luxury  ;  but 
4,here  is  nothing  more  "stale,  flat  or  unprofitable  "  than  a  decayed 
or  rotten  melon.  Under  the  circumstances, what  was  the  appellant 
to  do?  It  seems  to  us,  that  it  was  his  duty,  as  a  prudent  and  care- 
ful husbandman,  to  labor  diligently  in  getting  as  many  of  his 
melons  as  he  could  into  market,  so  that  the  fruits  of  his  toil  might 
not  be  wasted,  nor  suffered  to  decay.  Whatever  it  was  his  duty  to 
do  in  the  premises,  there  was  a  moral  necessity  for  him  to  do* 
And,  in  the  accomplishment  of  the  main  purpose,  of  saving  and 
securing  the  benefit  of  his  crop  of  melons,  whatever  labor  he  was 
reasonably  required  to  do  on  Sunday,  must  be  regarded,  as  it  seema 
to  us,  as  a  work  of  necessity. 

Under  the  circumstances  shown  by  the  evidence  in  this  case,  it 
seems  to  us  that  the  labor  in  which  the  appellant  was  engaged  on 
Sunday,  August  12,  1877,  and  for  which  he  was  indicted,  was  a 
necessary  incident  to  the  accomplishment  of  a  lawful  purpose, 
namely,  the  saving  and  getting  into  market  his  crop  of  melons, 
and  was,  therefore,  a  work  of  necessity,  within  the  meaning  of  that 
exprsssion,  as  the  same  is  used  in  the  statute  for  the  protection  i»f 
the  Sabbath.  Nor  do  we  think  that  the  fact  that,  by  getting  up  at 
midnight  on  Sunday  night,  and  driving  all  the  remainder  of  thr 
nio-ht,  he  could  have  reached  Evansville  in  time  for  the  Monday 
morning  market,  made  his  labor  on  Sunday  afternoon  any  the  less 
a  work  of  necessity.  It  is  not  necessary  to  the  protection  of  the 
Sabbath,  that  men  should  abuse  or  overwork  either  themselves  or 
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their  horses,  by  midnight  labor,  and,  in  oar  opinion,  it  is  no  dese- 
cration of  the  Sabbath  to  gamer  and  secure,  on  that  day,  the  fruits 
of  the  earth,  which  would  otherwise  decay  and  be  wasted. 

In  our  opinion,  the  court  below  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  judgment  is  reversed,. and  the  cause  is  remanded  for  anew 

triaL 

Judgment  reversed. 


Herbok    v.  Keerak. 

(fi9  iDd.  472.) 

of  eho»€S  in  acUan  of  non^mdent,  left  far  eoUeeUon,  and  bonds  for 

temporary  safe^  keeping. 

Under  a  statute  providing  for  taxation  of  all  personal  property  within  the 
State,  owned  bj  non-residents,  a  tax  cannot  be  imposed  on  choses  in  action, 
owned  by  a  nonresident,  and  left  with  an  attorney  in  the  State  for  collec- 
tion, nor  on  municipal  bonds  so  owned  and  temporarily  on  deposit  in  a 
bank  in  the  State  for  safe-keeping.* 

SUIT  for  injunction.  The  complaint  alleged  that  the  defendant 
was  county  treasurer  of  Montgomery  county;  that  the  plaintiff 
had  a  large  amount  of  notes,  accounts,  and  stocks  temporarily  in 
that  county;  that  he  was  a  resident  of  Iowa,  and  not  subject  to  tax 
in  Indiana;  that  said  personal  property  had  been  assessed  in  that 
county,  and  that  the  defendant  had  seized  and  was  threatening  to 
lell  the  property  for  such  tax ;  and  prayed  an  injunction.  Defend- 
ant demurred,  and  his  demurrer  was  overruled.  He  then  answered, 
first,  a  general  denial;  second,  that  plaintiff,  before  going  to  Iowa, 
had  resided  in  said  Montgomery  county,  and  owned  said  property, 
and  did  not  remove  it,  and  having  removed  after  the  assessment  in 
Iowa,  had  not  been  taxed  for  it  there;  third,  that  the  property  con- 
sisted of  bonds  in  bank,  and  notes  and  accounts  in  the  hands  of 
attorneys  for  collection,  and  that  the  plaintiff  being  notlBed  of  the 
assessment  did  not  make  affidavit  that  he  had  paid  tax  on  said  prop- 
erty in  Iowa   or  anywhere.    Demurrer  to  the  third  defense  was 

*  See  Hunter  v.  Supervitors,  11  Am.  Bep.  188;  WUoox  v.  EOie,  19  id.  107;  KirOcmd  t. 
HoteWUw.  id.  546. 
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sastained.  Beply,  and  judgment  for  the  plaintiff.  It  appeared  in 
evidence  that  the  plaintiff  removed  to  Iowa  before  the  assessment 
there;  that  he  had  left  the  bonds  behind,  for  safe-keeping  tempo- 
rarily, and  the  notes  and  accounts  with  attorneys  for  collection; 
that  he  resided  in  Iowa.  Plaintiff  had  judgment,  and  defendant 
appealed. 

X.  WalUice  and  0,  D.  Hurley ^  for  appellant. 
P.  S»  Kennedy  and  JT.  T.  Brushy  for  appellee. 

Perkins,  J.  [After  stating  the  case  and  the  evidence.]  The 
main  question  in  the  case  is,  whether  the  appellant  was  liable  to 
pay  taxes  on  the  property  mentioned,  in  the  hands  of  his  agents, 
for  the  year  1873,  in  Indiana. 

The  statute  of  this  State  providing  for  the  taxation  of  property 
declares,  that  "all  personal  property  within  this  State,  owned  by 
persons  not  residing  within  this  State,  subject  to  the  exceptions 
hereinafter  stated,  shall  be  subject  to  taxation."  No  exception 
embraces  the  property  taxed  in  this  case.  The  exceptions  are  of 
property  of  the  United  States,  churches,  etc.  IRS.  1876,  p.  73. 
The  statute  defines  personal  property  as  including  all  moneys  on 
hand  or  on  deposit,  all  money  at  interest,  all  bonds  or  stocks,  ^^and 
all  other  credits  or  investments,"  etc.  IRS.  1876,  p.  73,  §  5.  The 
definition  includes  the  property,  the  collection  of  the  tax  upon  which 
is  sought  to  be  enjoined  in  this  suit. 

The  property  was  within  this  State,  though  the  owner  resided 
without  it,  and  the  statute  of  the  State  expressly  authorized 
the  taxation  of  such  property.  But  the  statute  cannot  be  taken  in 
its  broadest  sense.  There  must  be  a  restriction,  a  limitation  upon 
its  literal  meaning,  by  construction.  Otherwise,  the  bills,  notes 
and  bonds  in  the  possession  of  a  temporary  visitor  in  the  State,  in 
fact,  those  in  possession  of  a  traveller  passing  through  it,  might  be 
taxable  in  it.  They  would  be  within  the  State,  and  come  within 
the  letter  of  the  statute.  But  such  could  not  have  been  the  inten- 
tion of  the  legislature.  It  is  the  general  rule  of  law,  that  the 
domicile  of  the  owner  is  the  place  where,  by  a  legal  fiction,  his  per- 
sonal property  is  regarded  as  having  its  situs,  and  where  it  is  to  be 
taxed.  Commonwealth  v.  Ches,  £  Ohio  R.R,  Co,,  27  Gratt.  344. 
But  this  rule  is  now  departed  from  in  most  States,  as  to  chattels 
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haying  a  permanent  situs  in  a  State  other  than  that  of  the  residence 
of  the  owner.  Rieman  v.  Shepard,  27  Ind.  288;  Burroughs  on  Taxa- 
tion^ 41.  And  the  same  departure  has  been  taken  in  regard  to 
notes  and  evidences  of  debt  in  the  hand  of  an  agent  of  the  owner 
who  resides  in  another  State  or  country,  which  notes  are  taken  for 
monej  loaned,  and  held  for  renewal  or  collection,  with  the  view  of 
reloaning  the  money  by  the  agent  in  the  same  State,  the  business 
being  permanent  in  the  hands  of  the  agent.  Burroughs  on  Taxation, 
44  etseq.^  where  the  cases  of  this  class  are  collected ;  Tlte  People  y* 
The  Board  of  Trustees,  etc,,  48  N.  Y.  390. 

But  such  is  not  the  case  in  judgment  Here,  the  notes  and 
accounts  in  the  hands  of  the  attorneys  were  left  with  them  simply 
for  collection  and  the  remission  of  the  moneys  collected  to  the 
owner  in  the  State  of  his  residence;  and  the  bonds,  on  the  change 
of  his  residence,  were  temporarily  left  for  safe-keeping,  not  per- 
manently to  be  used  in  this  State. 

It  is  not  necessary,  therefore,  in  the  case  before  us,  that  we  should 
express  an  opinion  upon  the  correctness  of  the  decisions  holding 
thatchoses  in  action  may,  under  certain  circumstances,  be  taxed  in 
a  State  other  than  that  of  the  domicile  of  the  owner.  DePauw  y. 
The  City  of  New  Albany ,  22  Ind.  204;  The  City  of  New  Albany  v. 
Meekin,  3  id.  481;  The  City  of  Evansville  v.  Hall,  14  id.  27;  Conwell 
T.  Town  of  Connersville,  15  id.  150;  Boyer  v.  Jones,  14  id.  354. 
Thoae  cases  all  hold  that  such  property  cannot  be  so  taxed,  unless 
it  has  acquired  what  we  may  denominate  a  business  situs,  in  a  State 
other  than  that  of  the  residence  of  the  owner.  The  property  in  the 
present  case  had  acquired  no  such  situs.  It  had  not  been  left  in 
this  State  to  be  inyested  by  an  agent  here,  with  some  degree  of  per- 
manency, in  business. 

We  haye  found  no  case  that  would  support  us  in  reyersing  the 
judgment  below,  nor  do  we  discoyer  any  principle  that  could  justify 
as  in  deciding  the  property  in  question  taxable  in  this  State. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 
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The  New  Orleans,  Florida,  and  Havana  Steamship  Oom* 
PANY  V.  The  Ocean  Dry  Dock  Company. 

(38  La.  Ann.  173.) 
Corporation  —  ultra  viret. 

Corporations  possess  onlj  the  powers  conferred  by  their  charters  and  iiaeh 
others  as  are  necessary  to  effectuate  those  powers. 

The  owning  and  navigating  of  steamships  l>eing  a  distinct  baslness  from 
the  docking  and  repairing  of  such  vessels,  a  corporation  formed  solely  for 
the  latter  business  cannot  lawfully  engage  in  the  former,  and  a  subscription 
by  such  a  corporation  to  the  stock  of  a  corporation  engaged  solely  in  tli« 
former  business,  is  not  enforceable.* 

A  GTION  on  a  subscription.    The  opinion  states  the  faots. 

Lynch,  J.  Levy  &  Monroe,  for  plaintiffs  and  appellants. 

Bentinck  Egan^  for  defendants  and  appellees. 

Howell,  J.  The  plaintiffs  sued  the  defendants  for  the  amonnt 
of  subscription  by  the  latter  to  the  stock  of  the  former.  The  de- 
fense, among  other  grounds,  is  that  the  alleged  subscription  is  ultra 
vires,  the  defendant  company  being  incorporated  solely  for  *'  the 
building  and  maintaining  or  purchasing  one  or  more  docks,  and 

♦  See  WhitntM  Armti  Co.  ▼,  Barimc  (68  N.  Y.  62\  20  Am.  Rep.  504;  Hofugh  v.  Cook  Ownlv 
Land  Co.  (73  Ul.  23),  84  Am.  Rep.  290;  NonhW€,<tern  Union  Packet  Co,  v.  Shaw  Ci7  Wla 
IQ6X  19  Am.  Rep.  781;  BradUy  v.  BdUatyi  (65  Ul.  418;,  8  Am.  Rep.  606. 
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the  docking,  repairing,  find  building  of  river  and  sea-going  vessels, 
and  for  such  other  business  as  belongs  or  is  incidental  to  the  pur- 
jwse  and  business  aforesaid,"  and  not  to  incorporate  other  com- 
panies or  take  stock  therein. 

The  plaintiffs  contend  that,  by  the  testimony  of  the  president  of 
the  defendant  company,  the  subscription  was  made  as  being  inci- 
dental to  the  objects  for  which  his  company  was  incorporated,  as 
the  inducement  "  was  that  the  dry  dock  company  should  have  the 
business  of  docking  and  repairing  the  vessels  of  the  steamship 
company."  This  position,  that  the  subscription  was  incidental  to 
the  business  of  the  defendants,  within  the  purview  of  their  char- 
ter, is  a  deduction  from  the  evidence  on  the  merits  of  the  case,  and 
if  it  be  accepted  as  proven,  the  evidence  also  shows  that  the  de- 
fendant company  did  not  get  the  business  of  docking  apd  repair- 
ing the  vessels  of  the  plaintiff  company  ;  and  hence  the  latter  can 
derive  no  advantage  from  the  position. 

But  the  subscribing  to  the  stock  of  the  plaintiff  company  is  not 
incidental  to  nor  necessarily  connected  with  the  purpose  and  busi- 
ness for  which  the  defendant  company  was  organized,  and  is  clearly 
beyond  the  power  and  authority  corf  erred  by  the  charter.  The 
owning  and  navigating  steamships  is  a  distinct  business,  and  it 
seems  rational  that  the  docking  and  repairing  of  such  vessels  would 
be  the  subordinate,  secondary  consideration,  and  not  that  the  own- 
ing of  stock  in  a  steamship  company  would  be  an  incident  to  the 
business  of  docking  and  repairing  vessels.  It  follows  that  the  ob- 
ligation set  out  in  plaintiffs'  petition  cannot  be  enforced. 

"A  corporation,  being  the  creature  of  the  law,  possesses  only 
those  powers  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental  to  its  very  existence."  7  La.  Ann.  314. 

"The  modern  doctrine,"  says  Chancellor  Kent,  "is  to  consider 
corporations  as  having  such  powers  as  are  specifically  granted  by 
the  act  of  incorporation,  or  are  necessary  for  the  purpose  of  carry- 
ing into  effect  the  powers  expressly  granted  and  not  as  having  any 
others.  *  *  *  As  corporations  are  the  mere  creatures  of  the 
law,  established  for  special  purposes,  and  deriving  all  their  powers 
from  the  acts  creating  them,  it  is  perfectly  just  and  proper  that 
they  should  be  obliged  strictly  to  show  their  authority  for  the  busi- 
ness they  assume  and  be  confined  in  their  operations  to  the  mode 
and  manner  and  subject-matter  prescribed."     2  Kent,  §§  279,  299. 

In  the  case  of  Pearce  v.  Madison  E.R.Co.,2l  How.  441,  the  Supreme 
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Court  of  the  United  States  held  tliat  corporations  cannot  enter 
into  a  business  other  than  that  which  t]icy  were  aathorized  by  law  to 
do,  and  persons  dealing  with  the  managers  must  take  notice  of  the 
limitations  imposed  upon  their  authority  by  their  charters.  And 
hence,  where  railroad  companies,  without  authority  of  law,  assume 
to  purchase  a  steamboat,  to  be  run  in  connection  with  their  rail- 
road, the  notes  given  for  their  boat  were  void,  and  the  holder  could 
not  recover  on  them  against  the  corporation. 

And  in  the  case  of  Sumner  v.  Alarcy,  3  Woodbury  &  Miuot, 
105,  it  was  held  that  a  manufaqturing  company  cannot  legally 
invest  money  in  a  bank  for  the  purpose  of  carrying  on  the  bank- 
ing business,  nor  can  it  issue  promissory  notes  in  payment  of  shares 
in  a  banking  company  which  will  bind  the  corporation  or  its  mem- 
bers. 

These  principles  of  law,  so  well  settled  and  fully  recognized, 
apply  to  the  subscription  to  stock  in  this  case. 

JudgtMnt  affirmed. 


LouisiAKA  National  Bank   of  New  Obleans  y.  OmzsMB* 

Bank  of  Louisiana. 

(28  La.  Ann.  18B.) 
Forged  cheek  —  effect  of  certification. 

A  check  drawn  upon  the  plaintiff  bank  by  A  to  the  order  of  B  was  presented 
by  the  defendant  bank  for  certification,  and  was  certified  in  writing.  The 
defendant  bank,  upon  the  faith  of  the  certification,  paid  the  amount  to  Its 
depositor,  B,  and  the  plaintiff  bank  paid  the  amount  to  the  defendant  bank. 
It  afterward  appearing  that  the  check  had  been  fraudulently  raised  before 
certification,  the  plaintiff  bank  sued  the  defendant  bank  to  recover  the 
amount  so  paid.    i/€^<2,  that  it  could  not  reoovert     {fiecrwUtp,^,) 

rpHE  opinion  states  the  facts. 

Finney  &  Miller,  for  plaintiff  and  appellee. 
A.  Pitot,  for  defendant  and  appellant 

Clarke,  Bayne  S  Renshaw,  for  the  New  Orleans  Savings  Instita. 
tion,  called  in  warrant. 
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LuDELiNOy  C.  J.  This  suit  is  brought  by  the  Louisiana  National 
Bank  against  the  Citizens'  Bank  to  recover  the  amount  of  a  check 
drawn  by  the  Bank  of  Mobile,  purporting  to  be  for  twenty-seven 
hundred  dollars,  but  which  had  been  fraudulently  raised  from  a 
smaUer  amount,  and  paid,  in  ignorance  of  the  forgery,  by  the 
Loaisiana  National  Bank,  on  which  the  check  was  drawn.  The 
answer  of  the  Citizens'  Bank  is  the  general  issue;  it  avers  the 
cheek  was  deposited  in  the  Citizens'  Bank  by  and  for  account  of 
the  New  Orleans  Savings  Institution,  which  institution  is  called  in 
warranty.  The  answer  of  the  Savings  Institution  is  the  general 
issue,  and  the  special  defense  that  the  Savings  Institution  took  the 
check  on  deposit,  and  paid  out  on  account  of  it,  upon  the  faith  of 
the  certification  that  it  "  was  good  "  put  upon  the  check  by  the 
Louisiana  National  Bank. 

There  is  no  dispute  about  the  facts.  The  bill  of  exchange  or 
check  was  drawn  by  the  bank  of  Mobile,  but  the  amount  thereof 
had  been  raised  from  twenty-seven  dollars  totwenty-seven  hundred 
dollars  before  it  was  presented  to  the  Louisiana  National  Bank  of 
New  Orleans  for  certification,  and  the  New  Orleans  Savings  Insti- 
tution and  the  Citizens'  Bank  received  and  paid  their  money  for  it 
after  the  Louisiana  National  Bank  had  certified  that  it  was 
"good." 

Who  must  bear  the  loss?  We  do  not  consider  it  important  to 
determine  whether  this  be  a  check  or  a  bill  of  exchange.  In  the 
case  of  Oily  Bank  v.  Oirard  Bank  this  court  said:  ^' We  are 
unable  to  discover  any  difference  between  the  ohligatio7i  to  pay  a 
check  or  a  hill  of  exchange.  Both  contain  a  request  from  the 
drawer  to  the  drawee  to  pay  a  sum  of  money  to  the  person  in  whose 
favor  the  check  or  bill  is  drawn.  A  check  drawn  in  New  Orleans 
on  London  would,  in  our  opinion,  be  a  foreign  bill."  10  La.  567. 
Mr.  Parsons  says:  '^  The  check  is  always  considered  in  England  as 
a  kind  of  inland  bill  of  exchange,  and  this  language  is  frequently 
adopted  by  American  writers.  They  are  much  used  here  in  draw- 
ing from  one  State  upon  houses  of  deposit  in  another,  and  small 
sums  of  money  are  frequently  and  very  conveniently  sent  in  this 
way;  and  it  has  even  been  suggested  that  these  checks  are  foreign 
bills,  and  as  such  subject  to  protest  and  damages.*'  2  Pars,  on 
Notes  and  Bills. 

The  obligation  of  the  Louisiana  National  Sank  to  pay  was  the 
same  whether  the  instrument  be  called  a  check  or  a  bill.   What  was 
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the  effect  of  the  acceptance  or  certification  of  the  Louisiana 
National  Bank  ?  Clearly  it  created  an  engagement  of  the  bank  to 
pay  the  check,  and  the  bank  became  primarily  liable  to  any  inno- 
cent holder  thereof  for  the  debt  which  it  had  certified  was  *'good-** 

Mr.  Parsons  says:  **It  is  quite  common  in  this  country  to  pre- 
sent a  check,  not  for  payment,  but  to  be  marked  or  certified  as 
good  *  *  *  and  then  it  circulates  or  is  transmitted  as  cash. 
Checks  are  often  certified  as  good  in  England  as  well  as  here,  and 
are  there  used  and  deposited  as  bills  of  the  certifying  bank.  The 
marking  or  certifying  is  called  in  some  cases  *  acceptance/  and  is 
said  to  have  the  same  effect  as  acceptance."  11  Pars,  on  Notes  and 
Bills,  74. 

The  counsel  for  plaintiff  says  the  general  rule  is,  that  lie  who 
pays  in  error  is  entitled  to  recover  back  the  money  so  paid,  and  he 
admits  the  exception  to  this  rule  in  favor  of  commercial  paper, 
when  the  drawee  has  paid  — but  he  says  that  the  exception  applies 
only  when  the  signature  ot  the  drawer  is  forged,  as  the  drawee  was 
bound  to  know  the  signature  of  his  correspondent,  and  whether  he 
had  funds,  and  that  he  guaranteed  nothing  else.  It  seems  to  us 
that,  tested  by  this  rule,  the  plaintiff  cannot  recover. 

We  have  already  said  that,  by  certifying  the  check  "good,"  the  bank 
bound  li^oM primarily  to  bona  fide  subsequent  holders  —  according 
to  the  agreement  of  the  plaintiff,  its  act  in  certifying  only  estopped 
the  bank  from  denying  the  signature  of  the  drawer  and  the  amount 
certified.  That  is  all  the  plaintiff  seeks  to  make  the  defendant 
responsible  for.  It  is  the  signature  and  the  amount  of  the  check 
which  give  it  value.  It  is  of  no  consequence  by  whom  the  body 
of  the  instrument  was  written.  It  often  happens  that  a 
check  is  written  by  a  clerk  or  third  person  and  signed  by  the 
drawer.  One  of  two  innocent  persons  must  suffer  in  this  case;  it 
would  seem  but  just  that  he  whose  act  has  caused  the  loss  should 
bear  it.  Price  v.  Neal,  3  Bur.  3357;  Bass  et  ah  v.  CV^vc^  4  Maulc  & 
Selwyn,  15;  Smith  v.  Mercer,  6  Taunton,  81.  l/y  certifying  the 
check  the  bank  bound  itself  to  pay  the  amount  which  it  said  was 
good,  and  upon  this  obligation  alone  the  defendant  parted  with  its 
money.  The  Louisiana  National  Bank,  by  its  cashier,  wrote  across 
the  face  of  the  check  "good,  Eiig.  F.  Garcia."  And  with  this  cer- 
tification, the  check,  as  it  was  when  certified,  was  acquired  by  the 
defcndfuit  in  due  course  of  its  business;  and  the  plaintiff  paid  it 
We  cannot  perceive  how  the  plaintiff  can  contend  with  any  sem- 
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blance  of  right  that  the  defendant  was  negligent  in  not  inquiring 
from  the  Bank  of  Mohile  if  the  check  was  genuine.  If  this  inquiry 
had  to  be  made  by  any  one,  it  seems  that  it  should  have  been  made 
by  the  certifying  bank  before  it  gave  currency  to  it  and  lulled  sus- 
picion and  stopped  inquiry  by  the  responsibility  of  its  certification 
that  it  was  good. 

In  the  case  of  the  Merchants^  Bank  y.  State  Bank,  the  Supreme 
Court  said:  "By  the  law  merchant  of  this  country  the  certificate 
of  the  bank  that  a  check  is  good  is  equivalent  to  acceptance.  It 
implies  that  the  check  is  drawn  upon  sufficient  funds  in  the  hands 
of  the  drawee,  that  they  have  been  set  apart  for  its  satisfaction,  and 
that  they  shall  be  so  applied  whenever  the  check  is  presented  for 
payment.  It  is  an  undertaking  that  the  check  is  good  then  and  shall 
continue  good,  and  this  agreement  is  as  binding  on  the  bank  as  its 
notes  of  circulation,  a  certificate  of  deposit  payable  to  the  order 
of  the  depositor,  or  any  other  obligation  it  can  assume.  The 
object  of  certifying  a  check,  as  regards  both  parties,  is  to  enable 
the  holder  to  use  it  as  money.  The  transferee  takes  it  with  the 
same  readiness  and  sense  of  security  that  he  would  take  the  notes 
of  the  bank.  It  is  available  also  to  him  for  the  purposes  of  money. 
Thus  it  continues  to  perform  its  important  functions,  until  in  the 
course  of  business  it  goes  back  to  the  bank  for  redemption  and  is 
extinguished  by  payment  It  cannot  be  doubted  that  the  certify- 
ing bank  intended  these  consequences,  and  it  is  liable  accordingly. 
To  hold  otherwise  would  render  these  important  securities  only  a 
snare  and  delusion.*'  10  Wall.  647.  See,  also.  United  States  Bank 
T.  Bank  of  Georgia^  10  Wheat.  333. 

The  plaintiff  relies  upon  the  cases  of  McCall  v.  Corning^  3  La.  Ann^ 
409,  BXk^Espyy.  Bank  of  Cincinnati^  18  Wall.  604,  as  conclusively 
settling  the  right  to  recover.  Neither  of  these  cases  was  like  the 
one  under  consideration.  In  the  case  of  McCall  v.  Corning  et  al, 
a  forged  draft  had  been  sold  to  Britton  &  Co.,  who  transferred  it 
10  Coming  et  al.,  before  acceptance.  They  had  parted  with  their 
money,  not  on  the  credit  of  the  drawee's  acceptance,  but  on  the 
faith  they  had  in  the  drawer  and  the  payee  and  indorser.  In  the 
case  of  Espy  there  was  no  written  certification  on  the  check.  The 
cashier  of  the  bank  had  verbally  told  the  clerk  of  Espy,  Ileidelbach 
&Co.,  the  payee,  that  'Mt  is  all  right;  send  it  through  the  clearing- 
house.'* In  this  connection  the  court  used  the  following  language: 
''It  is  also  to  be  considered  that  the  bank  was  not  asked  to  certifjf 
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it  in  the  usual  way  by  indorsing  it  good,  and  that  the  party  who 
asked  information  was  the  one  whose  name  was  in  the  check  as  payee. 
We  do  not  propose  to  decide  here  what  would  have  been  the  legal 
effect  in  the  present  case  if  the  bank  officer  had,  under  precisely 
these  circumstances,  been  requested  to  indorse  the  check  as  good, 
and  had  done  so,  affixing  his  name  or  his  initials  in  the  ordinary 
way."  18  Wall.  619,  620.  This  extract  is  sufficient  to  show  that 
the  question  involved  in  this  case  was  not  decided  in  Espy  y.  Bank 
of  Cincinnati. 

The  plaintiff  also  relies  upon  the  case  of  the  Marine  National 
Bank  V.  Tlie  NcUiondl  City  Bank,  recently  decided  by  the  Court  of 
Appeals  for  New  York.  That  case  differs  from  the  present  case  in 
this,  the  party  who  had  the  check  certified,  and  to  whom,  subse- 
quently, payment  was  made,  was  the  same  whose  name  was  in  the 
check  as  payee;  in  the  present  case  the  Citizens*  Bank  was  not  a 
party  to  the  check.  See,  also,  the  cases  of  Farmers*  Bank  v.  Butch- 
ers^ Bank,  16  N.  Y.  125;  First  National  Bank  v.  Leach,  52  id.  350; 
11  Am.  Rep.  708 ;  Cooke  v.  State  National  Bank,  52  N.  Y.  115  ; 
11  Am.  Rep.  667. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
lower  court  be  reversed,  and  that  there  be  judgment  in  favor  of  the 
defendant,  rejecting  the  plaintiff's  demands  with  costs. 

Rehearing  refused. 

Note  bt  thc  RspoimR.  —The  doctrine  of  this  case  ve  deem  to  be  in  oonliJct  wUh  thm 
general  doctrine  in  New  York .  The  remarks  quoted  from  MerehanU*  Bank  r.  State  BanK 
10  Wall.  647,  were  not  made  in  a  case  like  the  present,  and  have  only  a  general  appUcatioo. 
Equally  o2>U«r  are  some  expressions  in  Etrpyr.  Bank  of  Cineinnatl,  18  Wall.  (MM.  There 
the  court  say :  '*  Bank  checks  are  not  bills  of  exchange,  and  thouc^h  the  rules  applicable  to 
each  are  in  many  respects  the  same,  they  differ  in  important  particulars.  Among  these 
particulars  is  that  a  check  is  drawn  against  funds  on  deposit  with  the  banker,  and  tlM 
indorsement  that  it  is  good  implies  that  there  were  funds  there  to  pay  it  when  the  Indorse- 
ment was  made.  A  bill  of  exchange  is  not  drawn  on  such  deposits  necessarily;  and  the 
acceptance  raises  no  implication  that  the  drawer  has  such  funds  to  meet  it.  It  is  no  new 
promise  by  the  acceptor  to  pay,  funds  or  no  funds.  In  both  cases  the  bank  is  supposed  to 
know  the  signature  of  its  correspondent,  and  cannot,  after  indorsing  it  as  good  or  accepted, 
dispute  the  signature.  But  as  one  of  the  main  elements  of  utility  in  a  biU  of  exchange  is 
that  it  shall  circulate  freely,  and  it  may  thus  pass  through  many  hands  on  the  faith  of  the 
acceptor's  signature,  it  may  possibly  be  that  he  should  be  responsible  for  the  promise  con- 
tained in  it,  a«  it  came  from  his  hands,  as  it  was  drawn  on  no  special  fund,  and  the  pos- 
session of  such  fund  by  him  does  not  affect  his  liability.  By  such  acceptance  he  beoomes 
primarily  liable,  as  if  he  were  the  maker  of  a  promissory  note.  How  far  these  reasons 
should  b<*  applied  to  a  certification  that  a  check  was  good  seems  extremely  doubtful,  both 
as  principle  and  authority,  where  the  object  is  to  use  the  indorsement  to  put  the  check  in 
ciprMilarion,  or  raise  money  on  it,  or  use  it  as  money,  and  this  object  is  known  to  the  certi- 
fying bank,  it  may  be  argued  with  some  force  that  the  bank  should,  as  in  the  case  or  an- 
acceptance  of  a  bill  of  exchange,  be  held  responsible  for  the  validity  of  the  check  as  It 
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eame  from  the  hands  of  the  certifying  bask.  Such  a  rule  would  seem  to  be  Just  when 
diecks  are  certified,  as  we  know  they  often  are,  without  reference  to  the  presence  of  fands 
by  the  drawer,  and  when  the  well-known  purpose  is  to  give  the  drawer  a  credit  by  enabling 
him  to  use  the  check  as  money  by  putting  it  into  circulation.  But  such  a  yerbal  statement 
as  was  made  in  the  present  case  cannot  come  within  that  principle,'*  etc. 

But  the  case  of  Marine  National  Bank  ▼.  National  City  Bank,  fiO  N.  T.  07;  s.  c,  17  Am. 
Bep.  80S,  is  fn  conflict  with  the  principal  case.  There  a  check  was  raised  as  to  amount  and 
name  of  payee,  and  certified  to  a  third  person,  the  apparent  payee,  who  parted  with  the 
money  on  the  faith  of  the  certificate.  The  holder  deposited  it  in  his  bank,  which  collected 
it  from  the  certtfyinK  bank.  Discorering  the  forgery,  the  latter  sued  the  fonner  bank,  and 
held  entitled  to  reooTer.  The  court  held,  that  the  certification  guaranteed  only  the 
i  of  the  drawer*s  signature  and  that  he  had  sulOoient  funds,  which  abould  not  be 
withdrawn .  In  thiacaee  the  court  obsenre  that  they  do  not  assent  to  the  distinction,  taken 
In  the  Espy  case,  between  an  oral  and  a  written  certification  They  conclude:  * '  An  inquiry 
may  reasonably  and  properly  be  made  of  the  drawee  of  a  check,  as  to  the  genuineness  of 
the  signature  of  the  drawer,  and  the  state  of  his  account,  but  a  resort  would  be  had  to 
other  soorcea  of  Information  to  learn  the  consideration  of  the  check,  by  whom  the  body 
was  written,  the  genuineness  of  the  indorsement,  and  the  title  of  the  payee.  As  to  sudi 
mattefs  the  drawer  could  not  be  supposed,  ordinarily,  to  have  any  information,  and  would 
not  be  called  upon,  or  expected  to  give  answer  in  respect  to  them .  **  We  cannot  appreciate 
the  force  of  the  distinction  made  in  the  principal  case,  that  the  payhient  was  here  made  to 
the  payee  and  not  to  a  third  person  not  a  party  to  the  check.  The  principle  is  the  same; 
the  parting  with  money  on  the  faith  of  the  certification. 

The  principle  that  certification  guarantees  the  presence  of  funds,  whether  the  drawer 
had  any  or  not,  was  laid  down  In  Farmens*  Bank  v.  Butchers*  Bank,  16  N.  T.  ISB,  and  in 
Cooke  V.  8UUe  National  Batik  of  BoeUm,  fi2  id.  96;  s.  o.,  11  Am.  Rep.  667,  referred  to  In  the 
principal  case. 

In  Fint  NationalBankofJeneyCHty  v.  Leach,  Si's.  T.  860;  s.  o.,  11  Am. Bep.  70B,  also 
cited  in  the  prinoipal  case,  the  decision  was  that  as  between  holder  and  drawer,  certification 
is  equivalent  to  payment.  By  the  act  of  certification  the  money  ceases  to  be  the  drawer*s, 
and  if  the  drawee  faOs  to  make  good  his  certification,  the  loss  must  fall  on  the  holder.  But 
ne,  oofilfti,  AnOrewB  ▼.  Oerman  National  Bank,  0  Heiak.  211;  s.  c,  24  Am.  Rep.  600. 

The  general  doctrine  Is  that  the  acceptance  of  a  bill  of  exchange  is  not  an  admission  of 
the  genuineness  of  the  body  of  the  bin.    Baiik  of  Commerce  v.  Union  Bank,  8  N.  Y .  236. 

Farhaps  the  qaestion  involved  in  the  principal  case  may  f airiy  be  considered  as  not  defl- 
nitely  settled  except  in  the  States  of  Louisiana  and  New  York. 

In  National  BavX  of  Comm/trce  v.  National  Mechanics*  BanMno  AMOdatUm  of  New 
York,  K  N.  T.  211;  8.  o. ,  U  Am.  Rep.  232,  it  was  held,  that  abank  is  not  bound  to  know 
thshandwritlnfforgenuinenesaof  the  filling  up  of  a  check  drawn  upon  it,  but  only 
the  signature  of  the  drawer.  8o,  where  a  bank  had  certified  a  check,  which  afteruxurd 
was  fraud  ulently  raised,  and  the  bank  by  mistake  paid  the  raised  amount  to  a  bona 
Jhfe  holder,  It  was  heldt  that  it  could  recover  back  the  sum  so  paid*  unless  the  holder 
had  suffered  lose  In  consequence  of  the  mistake.  The  court  here  said :  *'  If  the 
defendant  had  shown  that  it  had  sulTered  loss  in  consequence  of  the  mistake  com- 
Bdttsd  by  the  plaintiff,  as  for  instance,  if  in  consequence  of  the  recognition  of  the 
ebeok  In  qnsetlon,  the  defendant  had  paid  out  money  to  its  fraudulent  depositor, 
then,  clearly,  to  the  extent  of  the  loss  thus  sustained,  t^e  plaintiff  should  be  respon- 
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C»  La.  Ann.  230.) 
AffreemerU  to  work  land  on  shaires  —  discharge  of  tenant. 

An  agreement  to  work  land  on  shares  does  not  constitute  a  partneiahlp ;  ihm^ 
tenant  is  a  mere  employee,  liable  to  be  discharged  for  cause. 

A  tenant  working  land  on  shares  has  no  right  to  delegate  his  employment ; 
bat  where  he  does  so,  being  sick,  he  is  liable  to  be  discharged,  subject  to  hi» 
right  to  recover  such  an  amount  of  the  proceeds  of  the  crops  aa  is  propoiw 
tioned  to  the  time  which  he  worked. 


T 


IHE  opinion  states  the  facts. 


Labett  S  Aroni,  for  plaintiff  and  appellee.  ' 
Finney  &  Miller ^  for  defendant  and  appellant. 

MoRGAK,  J.  In  January,  1871,  defendant  employed  the  plain* 
tiff  to  manage  two  plantations  in  the  parish  of  Tensas.  The  terms 
of  the  plaintiff's  employment  were  that  he  was  to  receive  one-thir- 
teenth of  the  product  of  the  two  places,  besides  being  furnished 
with  provisions  for  himself  and  family,  a  cook,  washerwoman,  and 
fuel.  On  the  second  of  May  following  he  was  discharged,  and  on 
the  14th  of  November,  1871,  he  instituted  this  suit  claiming 
from  the  defendant  $2,484.33  as  his  share  of  the  crops  which  would 
come  into  the  defendant's  possession,  including  expenses  which  he 
was  put  to,  and  which  he  claims  that  the  defendant  owes  him.  He 
had  judgment  for  $1,453.73,  and  the  defendant  appealed.  Defend- 
ant justifies  his  action  in  the  premises  on  the  ground  that  plain- 
tiff's health  was  such  as  to  prevent  him  from  properly  discharging 
his  duties.  He  also  alleges  want  of  attention  on  the  plaintiff's 
part  to  his  duties,  and  serious  loss  as  the  consequence  thereof. 
Plaintiff  admits  (indeed,  he  alleges  it  in  his  petition),  that  he 
was  ill,  but  says  that  the  work  which  he  had  undertaken  to  do  had 
been  performed  by  his  son  and  an  assistant,  under  his  directions. 

Defendant  contends  that  the  work  on  the  plantations  was  not 
properly  carried  on,  and  that  he  suffered  serious  loss  by  reason  of 
his  incapacity  and  inattention  to  the  business  confided  to  him,  and 
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that  when  he  was  discharged  his  physical  maladies  and  disabilities 
were  such  as  unfitted  and  disabled  him  from  performing  any  ser- 
vice whatever  on  the  plantations. 

Plaintiff  claims  that  he  was  a  sort  of  partner  of  the  defendant 
and  that  he  conld  not  be  discharged.     He  cannot  be  maintained  in 
this  position,  for  there  were  none  of  the  elements  of  a  partnership 
in  their  agreement.     He  was  neither  to  receive  any  of  the  profits 
nor  share  in  any  of  the  losses  of  the  enterprise.     He  was  merely  to 
receive  a  certain  portion  of  whatever  crops  might  be  made  on  the 
plantations,  irrespective  of  any  profits  which  the  crops  might  result 
in.    He  was,  therefore,  a  mere  employee,  to  be  paid  in  a  portion  of 
the  crops  instead  of  a  certain  sum  of  money.     Being  an  employee, 
he  could  be  discharged  for  cause.    Did  the  defendant  have  cause 
to  discharge  him  ?  He  contends  not.   First,  he  says  that  the  busi- 
ness of   the    plantations    was  conducted  by  his  son,  assisted  by 
another  person,  under  his  direction.     But  it  seems  to  us  evident 
that  in  this  position  he  cannot  be  maintained.  Defendant  contracted 
with  him,  and  not  with  his  son.    He  was  employed  by  reason  of 
his  knowledge  and  skill,  and  he  certainly  had  no  right  to  delegate 
his  trust  to  another  without  the  consent  of  his  employer.     He  says 
that  the  work  was  done  under  his  directions,  but  we  do  not  believe 
that  a  man  confined  to  his  house  by  sickness  can  carry  on  the  busi- 
ness of  a  plantation.     Next,  he  says  that  his  sickness  was  only  tem- 
porary, and  the  testimony  does  show  that  he  recovered.    But  it  is 
also  established  that  from  January,  when  he  took  charge  of  the 
plantations,  up  to  the  time  when  he  was  discharged,  he  was  ill,  and 
unable  to  attend  to  his  duties.     The  defendant,  under  these  cir- 
cumstances, was,  we  think,   justified  in  discharging  him.     He  says 
that  this  was  adding  cruelty  to  misfortune.    But  we  think  his  be-* 
ing  unable  to  attend  properly  to  the  business  for  which  he  was 
employed  justified  his  discharge.    The   physicians  who  were  in 
attendance  upon  him  were  of  the  opinion  that  he  would  soon  be 
restored  to  health,  and  the  evidence  is  that  he  was  restored  to 
health.    But  the  necessity  for  active  exertions  in  order  to  secure 
the  crop  which  was  then  under  way  was  urgent,  and  we  do  not 
think  that  the  defendant  was  called  upon  to  wait  for  an  event 
which  might  or  might  not  happen,  and  which,  if  it  did  not  happen, 
would  result  to  the  detriment  of  his  interests.    We  must  judge  of 
his  rights  at  the  time  he  exercised  them,  and  upon  this  point  we 
ttTD  clear  that  he  had  the  right  to  discharge  him  when  he  did. 
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The  defendant  claims  that  plaintiff  is  entitled  to  nothing,  but 
we  think  that,  as  he  retained  him  in  his  employ,  he  must  pay  him 
for  the  time  of  his  employment  in  proportion  to  the  value  of  the 
crop,  under  their  agreement.  This  proportion  is  to  be  established 
by  the  amount  which  the  crops  sold  for,  his  demand  having  been 
instituted  before  the  crops  were  gathered,  and  when  the  results 
thereof  were  conjectural.  One  plantation  produced  $10,759.19; 
the  other  $8,103.40;  .total,  $18,898.59.  If  he  had  remained  in 
charge  of  the  plantations  his  share  would  have  been  $1,453.73,  and 
this  is  what  the  district  judge  allowed  him.  But  we  think  he  is 
only  entitled  to  his  proportion  up  to  the  time  when  he  was  dis- 
charged, and  we  think  that  the  proper  method  of  ascertaining  his 
rights  is  to  divide  the  sum  total  of  the  crops  by  the  number  of  days 
in  the  year,  and  to  allow  him  for  the  number  of  days  he  was  in 
the  defendant's  employ.  His  service  commenced  on  the  first  of 
January  and  ended  on  the  second  of  May,  which  would  make 
one  hundred  and  twenty-two  days.  This  would  entitle  him  to 
$485.90. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 

of  the  District  Court  be  amended  by  reducing  the  amount  thereof 

from  $1,457.75  to  $485.90.     As  thus  amended,   the  judgment   is 

affirmed,  appellant  to  pay  the  costs  in  the  lower  court,  those  of  this 

court  to  be  paid  by  appellee. 

Judgment  affirmecL 


Thb  State  v.  Eiohib. 

CB8  La.  Ann.  327.) 
WUness  —  at  what  agt  may  testify. 

Although  a  child  under  fourteen  ^ears  of  age  will  not  be  prenumed  to  have  8af- 
ficient  understanding  to  testify,  yet  the  law  fixes  no  precise  age  when  a  wit- 
ness  shall  be  excluded.  The  admission  or  rejection  of  a  witness  under  foniw 
teen  is  discretionary,  and  a  conviction  will  not  be  reversed  because  a  witaeaa 
six  years  of  age  was  permitted  to  testify  against  the  prisoner.* 


*In  IRQett  V.  Ornimomoedtth,  38  Bush,  S80»  the  doetrtne  was  laid  down  that  at 

■K>D  law  infants  under  ftmrteen  are  preBumed  Incapable  of  committing  crime;  »»*i^ 
as  to  infants  under  seven  years  of  a«re  this  presumption  Is  conclusive ;  and  as  to  li^ 
fants  between  seven  and  fourteen»  the  prdlumptlon  may  be  rebutted. 
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AONVICTION  of  manslaughter.     The  opinion  states  the  facts. 

W.  it.  Poits,  district  attorney,  pro  tem.y  and  A.  P.  Field,  attomey- 
generaly  for  plaintiff  and  appellee. 

Thos.  H,  Clarky  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  defendant  was  indicted  for  the  crime  of 
manslaughter  and  was  convicted  and  sentenced  to  imprisonment  at 
hard  labor  in  the  penitentiary.  He  has  appealed.  A  bill  of  ex- 
ception was  taken  to  the  ruling  of  the  judge  a  quo  admitting  a 
child  six  years  old  to  testify  against  the  prisoner.  Two  reasons  are 
given  why  the  evidence  should  not  have  been  received — ^because  it 
was  impossible  for  a  child  so  young  to  understand  the  nature  of  an 
oath ;  and  because  in  consequence  of  the  youth  of  the  witness  de- 
fendant was  deprived  of  >.he  opportunity  to  cross-examine  him. 

It  is  not  a  fact  that'no*chiH^i?!  yeprS  of  age  can  understand  the 
nature  of  an  oath.  Greenleaf  oh  Evidence,  vol.  1,  §  067,84/8  :  "  On 
the  other  hand,  it  is  not  unusual  to  receive  the  teslii^adiiy  of  chll-  . 
dren  under  nine,  and  sometimes  even  under  seven  years  of  agV,  if 
they  appear  to  be  of  sufScient  understanding ;  and  it  has  been  ad- 
mitted even  at  the  age  of  five."    See,  also,  Roscoe's  Crim.  Ev.  94. 

Under  the  age  of  fourteen  a  child  will  not  be  presumed  to  have 
a  sufScient  understanding  to  be  a  witness,  and  inquiry  is  made  by 
the  judge  to  ascertain  his  capacity  to  be  sworn,  and  his  admission 
or  rejection  most  depend  upon  the  sound  discretion  of  the  judge. 
The  law  fixes  no  precise  age  when  the  witness  shall  be  excluded. 
In  the  present  case  the  district  attorney  examined  the  child  and 
considered  him  of  suflSicient  understanding  to  be  sworn.  We  can- 
not imagine  why  the  witness  could  not  be  cross-examined  by  the 
defendant ;  in  fact,  it  appears  he  was  cross-examined  by  the  judge. 

It  is  therefore  ordered  that  the  j^udgment  of  the  lower  court  be 

affirmed,  with  oost& 

Judgment  affirmed* 
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JOS£PH  Y.  BlDWBLLi 
(88  La.  Ann.  882.) 

CfonHUuHonal  law '^  right  of  persons  of  color  to  admission  to  pubUo  piaeso  ^^ 

jury  trial. 

The  thirteenth  artide  of  the  Constitution  of  Loaisiana,  forbidding  the  exda- 
Bion  of  any  person,  on  account  of  race  or  color,  from  any  public  plaoe»  does 
not  enunciate  a  mere  abstraction,  but  guarantees  substantial  rights.  So,  a 
colored  man,  excluded  from  a  theater,  solely  on  account  of  his  color,  nuij 
maintain  an  action  of  damages  therefor. 

The  provision  of  the  Federal  Oonstitution  for  Jury  trial  has  no  appUcatioo  to 
State  courts. 

THE  opinion  states  thcfapts:  '•  ^  :^      \  >  ^. 
... 


«     »  »> 


*.  J  *Vt  Sl'Mfl^n^ekA^J,  Foley ^  for  plaintiff  and  appellee. 
* 

R.  Shackelford  and  A,  P.  Fields  for  defendant  and  appdlant. 

LuDELiKO^  0.  J.  The  plaintiff^  a  colored  man,  sued  the  defend- 
ant^ the  proprietor  of  the  Academy  of  Music,  a  public  theater  in 
the  city  of  New  Orleans,  for  five  thousand  dollars  damages  for  re« 
fusing  to  admit  him  into  the  theater  after  he  had  purchased  a  ticket 
which  entitled  him  to  a  seat  in  the  parquette  of  said  theater.  The 
case  was  tried  by  a  jury,  who  disagreed,  and  under  the  statute  of 
this  State,  the  court  discharged  the  jury  and  rendered  a  judgment 
in  fayor  of  the  plaintiff. 

We  have  been  unable  to  discover  any  thing  unconstitutional  in 
the  acts  of  1870  or  1871  referred  to  by  counseL  The  provision  of 
the  Constitution  of  the  United  States  which  guarantees  trials  by 
jury  has  no  application  to  trials  in  St»te  courts.  This  has  been 
repeatedly  decided,  and  is  not  an  open  question. 

Article  thirteen  of  the  Constitution  declares  that  ''all  personB 
shall  enjoy  equal  rights  and  privileges  upon  any  conveyance  of  a 
public  character;  and  all  places  of  business,  or  of  public  resort,  or 
for  which  a  license  is  required  by  either  State,  parish,  or  municipal 
authority,  shall  be  deemed  places  of  public  character,  and  shall  be 
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open  to  the  accommodation  and  patronage  of  all  persons^  without 
distinction  or  discrimination  on  account  of  race  or  color."  This 
article  of  the  Constitution  does  not  enunciate  a  mere  abstraction, 
but  it  guarantees  substantial  rights.  To  facilitate  the  enforcement 
of  these  rights  the  General  Assembly  has  enacted  laws,  and  it  ib 
the  duty  of  courts,  when  called  upon,  to  enforce  them.  An  examin- 
ation of  the  evidence  in  this  record  satisfies  us  that  the  plaintiff  was 
rudely  denied  admission  to  the  theater  solely  on  account  of  his 
being  a  colored  man.  See  Sauvinei  v.  Walker y  and  Decuir  v.  Benson. 
Mr.  Justice  Taliaferro  and  I  think  the  amount  of  damages 
.awarded  by  the  lower  court  not  too  high^  but  as  a  majority  of  the 
court  do  not  agree  in  this,  the  judgment  will  be  reduced  to  thfee 
hundred  dollars^  with  interest  from  the  date  of  the  judgment.  It 
is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
amended  by  reducing  the  amount  of  the  judgment  in  favor  of  the 
plaintiff  to  three  hundred  dollars,  with  five  per  cent  per  annum 
from  the  8th  of  June,  1 874,  and  costs  of  the  lower  court,  the  costs 
of  appeal  to  be  paid  by  the  appellee. 

Taliaferro,  J.,  concurring.  Aftejr  a  very  careful  perusal  of 
all  the  evidence  found  in  the  record  of  this  case,  I  am  well  satisfied 
there  has  been,  through  the  conduct  of  an  agent  of  the  defendant, 
a  wanton  violation  of  a  right  and  privilege  secured  to  the  plaintiff 
by  the  Constitution  and  laws  of  this  State  as  well  as  by  the  para- 
meant  law  of  the  land.  I  am  equally  well  satisfied  that  this  viola- 
'  tion  of  that  right  was  perpetrated  from  no  other  consideration  than 
that  the  plaintiff  is  a  man  of  color,  and  that  the  personal  indignity 
offered  him  proceeded  solely  from  the  same  cause.  The  violation 
of  the  plaintiff's  legal  right  to  enter,  on  the  same  conditions  that 
all  other  spectators  enter,  the  place  of  public  amusement  managed 
by  the  defendant,  renders  the  latter  liable  in  damages  to  the  plain- 
tiff ;  for  the  act  of  the  agent,  under  the  circumstances  of  this  case, 
must  be  regarded  as  the  act  of  the  principal.  The  amount  awarded 
by  the  lower  court  as  damages  is  not  exorbitant  or  unreasonabla 
The  judgment  ought  to  be  afibmed. 

Judgment  affirmed. 
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OUSHAK  Y.  HeABSEY. 

iftS  Ia  Aqo.  T09.) 

Action  for  damages  occasioned  by  pefjury. 

An  action  will  not  lie  for  damages  which  the  plaintiff  allegefl  that  he  has 
sustained  because  of  his  failing  to  recover  in  a  former  salt  solely  In  ooiue- 
quence  of  the  false  swearing  of  the  defendant  as  a  witness  therein. 

i  GTION  for  damages.    The  opinion  states  the  case. 

B.  W.  Robertson,  for  Mrs.  Gang,  plaintiff. 

Samuel  P,  Oreves  and  Andrew  S.  Herrony  for  A.  L.  Ousmazi, 
plaintiff  and  appellant. 

J.  <£  G.  W,  Burgess,  Favrot  &  Lamon,  for  defendant  and  appellee. 

LuDELiN^G,  0.  J.  The  petitioners,  in  substance,  allege  that 
they  have  suffered  damages  from  the  '*  turpitude,  fraud,  slanders, 
and  perjury  of  the  defendaiffc"  in  suit  No.  1210  and  in  suit  No. 
2215.  They  allege  that  in  answer  to  interrogatories  on  facts  and 
articles,  defendant  falsely  and  slanderously  swore  that  there  was  a 
condition  precedent  to  the  partition,  and  that  it  was  on  account  of 
the  failure  of  the  plaintiffs  to  comply  with  this  condition  that  the 
partition  was  not  completed ;  that  said  suit  No.  2215  was  lost  solely 
in  consequence  of  the  false  swearing  of  the  defendant ;  that  since  the 
final  decision  of  said  suit,  defendant  has  admitted,  in  another  suit, 
her  fraud,  slander,  and  perjury,  wherefore  they  pray  for  judgments 
against  defendant  for  the  damages  suffered  by  them,  which  are  the 
losses  of  the  damages  claimed  in  the  former  suit  and  attorneys'  fees. 

Defendant  filed  the  following  pleas  r  Res  judicata,  estoppel,  and 
no  cause  of  action,  which  were  sustained,  we  think,  properly.  The 
present  suits  are  to  recover  the  damages  which  they  failed  to 
recover  in  the  former  suit,  and  the  demands  are  renewed  on  the 
ground  that  defendant  swore  falsely  when  interrogated  on  facts 
and  articles  in  the  former  suits.  There  would  be  no  end  to  litiga- 
tion if  such  suits  were  countenanced.  The  petitions  show  no 
cause  of  action. 

It  is  therefore  ordered  that  the  judgment  be  affirmed,  with  costs 
of  appeal.  Judgment  affirmed. 
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Howard  v.  Missibsipfi  Valley  Bank  op  Vicksburg. 

CSS  La.  Ann.  777.) 
Ik)rg€d  drafi  —  eqtiUiei  tu  between  ttoo  innoeerU  iufferere. 

The  diawee  of  a  bill  \s  preflumed  to  have  a  better  knowledge  of  the  signature 
of  the  drawer  than  the  holder.  So,  where  a  bank  cashed  a  draft  and  after- 
ward collected  it  of  the  drawee,  and  it  proved  to  be  forged,  held^  that  the 
drawer  had  no  redress  against  the  bank,  although  the  latter  had  received 
the  draft  from  an  unknown  holder  without  requiring  his  indorsement. 

rpHE  opinion  states  the  case  and  the  facts. 

J.  W.  ThamaSy  for  plaintiffs  and  appellees. 

Frank  L.  Richardson,  for  defendants  and  appellants. 

Taliaperro,  J.  The  plaintiffs,  merchants  of  New  Orleans, 
bring  suit  against  the  Mississippi  Valley  Bank  of  Vicksburg,  in  the 
State  of  Mississippi,  by  attachment  of  the  property  of  the  defend- 
ants situated  in  New  Orleans,  the  object  of  the  suit  being  to  recover 
from  the  Valley  Bank  the  amount  of  various  drafts  drawn  upon 
the  plaintiffs  by  one  of  their  customers  residing  in  the  parish  of 
Hadison  in  this  State,  which  drafts  were  cashed  at  Vicksburg  by 
the  Valley  Bank  and  forwarded  by  that  bank  to  New  Orleans  for 
collection,  which  plaintiffs  x)aid,  and  which  it  turned  out  were 
foiged  and  passed  off  to  the  Valley  Bank  that  discounted  them. 
The  defendants  filed  a  general  denial,  and  allege  there  was  gross 
carelessness  in  the  plaintiffs  in  not  knowing  the  signature  of  their 
customer,  and  paying  forged  drafts  upon  themselves,  thereby  mis- 
leading the  back  which  took  the  drafts  in  the  usual  course  of 
business  in  good  faith  and  for  a  yaluable  consideration.  There 
▼as  judgment  in  favor  of  the  plaintiffs,  and  the  defendants  have 
appealed. 

The  facts  seem  to  be  that  a  planter  of  large  business  and  credit, 
lending  in  the  parish  of  Madison,  Louisiana,  at  no  great  distance 
bom  Vicksburg,  named  TTltz,  was  in  the  habit,  for  the  purposes  of 
his  plantation  business  and  engagements,  of  drawing  drafts  on  the 
plaintiffs,  bis  factors,  in  New  Orleans,  and  his  di*afts  were  promptly 
Vol.  XXVI.  —14 
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paid  when  presented.  These  drafts  were  in  general  for  sums  less 
than  five  hundred  dollars  ;  few  of  them  as  large  as  four  hundred 
dollars ;  some  of  them  for  about  one  hundred  dollars,  and  others 
for  less  than  that  amount.  They  were  drawn  payable  to  his  own 
order,  indorsed  by  him,  and  for  the  most  part  discounted  by  the 
Valley  Bank  at  Vicksburg.  Seven  drafts  of  this  character,  which 
proved  to  be  forgeries,  amounting  to  91,666,  were  discounted  by  the 
Valley  Bank  and  forwarded  by  the  bank  to  New  Orleans  for  collec- 
tion, and  they  were  paid  by  the  drawees  on  presentation.  The 
question  is,  which  of  these  parties  shall  bear  the  loss  arising  from 
the  perpetration  of  this  forgery.  The  plaintiffs  and  defendants 
mutually  charge  against  each  other  gross  negligence  and  careless- 
ness, by  which  each  complains  they  were  misled  in  those  operations. 
The  defendants  contend  that  the  plaintiffs  were  bound  to  know 
the  signature  of  their  customer,  and  that  it  was  their  business  to 
scrutinize  the  drafts  when  presented,  and  to  reject  them  as  spuri- 
ous. The  plaintiffs  say  that  upon  the  face  of  these  instruments  it 
appears  defendants  took  them  on  the  indorsement  of  the  drawer, 
when  in  reality  they  took  them  from  unknown  holders  without 
requiring  their  in  lorsements.  That  when  presented  to  plaintiffs 
they  were  thrown  off  their  guard  by  the  natural  inference  that  the 
bank  had  taken  the  drafts  directly  from  Ultz  himself,  and  that 
they  were  not  required  to  exercise  strict  vigilance  in  regard  to  the 
genuineness  of  the  instruments  under  the  circumstances  of  the  case- 
These  seven  drafts  were  drawn  at  short  intervals  between  the 
14th  and  28th  of  February,  1874.  They  were  promptly  forwarded 
for  collection,  and  paid  on  presentation.  The  continuons 
act  of  plaintiffs  in  accepting  and  pajring  these  drafts  was  calcu- 
lated to  induce  the  defendants  to  suppose  that  the  plaintiffs  knew 
them  to  be  genuine.  The  plaintiffs,  on  the  other  hand,  seem  to 
have  relied  upon  the  presumption  that  the  defendants  knew  the 
drawer  and  discounted  these  drafts  for  him,  and  received  them 
directly  from  him.  The  position  relied  upon  on  the  part  of  the 
plaintiffs  seems  to  be  that  the  indorsement  of  the  holder  recognizes 
the  signature  of  the  payee,  on  the  authority  of  Story  on  Promis- 
sory Notes,  pages  from  135  to  180.  On  the  part  of  the  defendants* 
the  issue  before  the  court  is  held  pimply  to  be  whether  or  not  the 
payment  of  the  first  of  this  series  of  drafts  did  not  cause  the 
defendants  to  discount  the  six  others  presented  at  short  inter^-als 
and  paid  by  the  drawees.    The  facts  of  this  case  seem  to  be 
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materially  different  from  those  in  McCall  y.  Corningy  3  La.  Ann.  414. 
There  the  coarfc  said  that  ^'  it  is  an  important  feature  ia  this  case 
that  the  holders  were  not  induced  to  take  the  bill  by  any  acts  of 
the  plaintiffs/'  etc. 

The  drawee  of  a  bill  is  presumed  to  have  a  better  knowledge  of 
the  signature  of  the  drawer  than  the  holder.  It  is  for  him  to  rely 
upon  his  own  knowledge  and  means  of  information  on  the  subject, 
and  not  upon  presumptions  arising  from  the  opinions  of  others. 
In  this  case  the  plaintiffs,  it  is  shown,  had  in  their  possession,  at 
the  time  these  forged  drafts  were  accepted  and  paid,  a  number  of 
other  drafts  of  XJltz,  drawn  upon  them,  which  they  knew  to  be 
genuine.  They  had  the  means  of  comparing  the  genuine  signatures 
of  their  correspondent  with  the  forged  signatures,  as  well  as  yari* 
oas  other  means  of  determining  the  character  of  the  spurious  bills. 
The  last  two  of  the  series  of  the  forged  bills,  it  appears,  they  did 
refuse,  but  subsequently  paid  them.  -We  are  induced  to  conclude, 
npon  the  whole,  that  the  loss  should  fall  rather  upon  the  plaintiffs 
than  upon  the  defendants,  and  that  the  judgment  of  the  lower 
court  should  be  reyersed. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled,  avoided,  and  reversed.  It  is  further  ordered  that  there 
be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 

Judgment  reversed* 


New  Orleans  National  Bakk  v.  Wells. 

(28  La.  Add.  736.) 

Bond  of  harik  officer. 

A  bond  deBigned  to  indemnify  a  bank  against  the  negligence  or  mlsoondact  ol 
its  teller,  bat  running  to  the  president  and  directors  of  the  bank,  applies  to 
them  only  in  their  official  capacity,  and  inures  to  the  benefit  of  the  bank. 

1  CTION  on  bond.    The  opinion  states  the  case. 

Lynch,  M&rrich,  Sues  and  Foster,  for  plaintiff  and  appellant. 

Breaux,  tenner  S  Hall  and  Cotton  d  Levy,  for  defendants  and 
9pell< 
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Howell,  J.  The  New  Orleans  National  Bank,  organized  under 
the  laws  of  the  United  States,  and  acting,  as  alleged,  through  its 
president  and  directors,  sues  the  defendants  in  solida  as  principal 
and  sureties  for  twenty  thousand  dollars,  and  the  principal  for 
16,007.70  additional,  as  the  defalcation  of  said  principal  ou  the 
following  bond: 

**  Know  all  men  by  these  presents  that  we,  John  S.  Wells, 
Thomas  Henderson  and  James  H.  Mehaffey,  all  residing  in  New 
Orleans,  in  this  State  of  Louisiana,  are  jointly  and  severally  bound 
to  the  president  and  directors  of  the  New  Orleans  National  Bank 
in  the  sum  of  twenty  thousand  dollars,  to  be  paid  to  the  said  presi- 
dent and  directors,  for  which  payment  well  and  truly  to  be  made 
we  and  each  of  us  hereby  bind  ourselves,  our  executors  and 
administrators  firmly  by  these  presents;  dated  in  New  Orleans  on 
the  20th  day  of  February,  in  the  year  1871.  Whereas,  the  above- 
bounden  John  S.  Wells  has  been  appointed  paying  teller,  to  con- 
tinue in  office  during  the  will  of  the  present  or  any  future  board  of 
directors  of  said  bunk,  now  the  condition  of  the  above  obligation  is 
such  that  if  the  said  John  S.  Wells  shall  well,  truly  and  faithfully 
do  and  perform  all  and  singular  the  duties  of  said  office  of  paying 
teller,  and  shall  well  and  truly  perform  any  and  all  other  duties 
which  may  be  assigned  him  as  one  of  the  clerks  of  said  bank,  and 
shall  render  a  faithful  account  of  the  moneys  and  effects  commit- 
ted to  his  charge  or  under  his  control,  and  generally  shall  save  the 
said  president  and  directors  of  the  New  Orleans  National  Bank 
harmless  from  or  on  account  of  any  negligence  or  misconduct  of 
him,  the  said  John  S.  Wells,  then  this  obligation  to  be  void,  or  else 
to  remain  in  full  force  and  virtue. 

(Signed)  Johk  S.  Wells, 

Thomas  Hekdbbsox, 

J.  H.  Mehaffey/' 
«  Witness  — (Signed) 

**  A.  Wheles, 

'^Wm.  L.  Brown,  Jr." 

To  this  action  the  defendants  filed  the  following  exception: 

"Now  into  court  come  the  defendants,  and  for  peremptory  except 

tion  founded  in  law,  plead  that  the  petition  discloses  no  cause  of 

aetion  against  the  exceptors ;  that  the  bond  sued  on  is  not  given 

in  favor  of  the  party  plaintiff  in  this  cause,  and,  therefore,  she 
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cannot  stand  in  judgment,  as  will  be  more  fully  shown  by  author- 
iiy  on  the  trial  of  this  exception.  Wherefore,  your  exceptors  pray 
this  their  exception  in  law  be  sustained,  and  the  suit  be  dismissed 
with  costs,  and  for  general  relief,  etc." 

The  exception  was  maintained  and  plaintiff  appealed. 

As  we  understand  the  position  of  the  defendants,  they  insist  that 
the  bond  was  not  giyen  to  the  bank,  because  by  its  terms  it  ^s  in 
favor  of  the  president  and  directors,  to  protect  them,  and  not  the 
bank,  against  the  misconduct  and  unfaithfulness  of  the  paying 
teller.  This  we  think  erroneous.  The  language  of  the  bond  makes 
it  very  clear  to  ns  that  the  paying  teller  was  employed  for  and  in 
behalf  of  the  corporation,  and  qot  the  president  and  directors  as 
individuals  distinct  from  the  corporation,  and  the  bond  was  taken 
as  a  guaranty  of  his  fidelity  to  the  institution.  He  was  to  haye 
charge  of  and  account  for  the.  money  and  effeets  of  the  bank,  as 
paying  teller,  and  perform  such  other  duties  as  might  be  assigned 
to  him  as  one  of  the  clerks  of  the  bank,  not  the  money  and  effects 
of  the  then  or  any  future  president  and  directors,  or  discharge 
duties  personal  to  them.  These  officers  in  taking  the  bond  were 
acting  for  the  bank  and  as  the  bank,  and  were  exercising  the 
powers  conferred  by  the  act  of  Congress. 

''From  the  circumstance  that  a  corporation  is  an  intellectual 
being,  it  follows  that  they  cannot  personally  transact  all  they  have 
a  right  legally  to  do,  as  has  been  above  observed;  wherefore,  it 
becomes  necessary  for  every  corporation  to  appoint  some  of  their 
members  to  whom  they  may  intrnst  the  direction  and  care  of  their 
afbirs,  under  the  name  of  mayors,  presidents,  syndics,  directors, 
OT  others,  according  to  the  statutes  and  qualities  of  such  corpora- 
tion."    R.  0.  C,  art  438. 

**  These  attorneys  or  officers,  by  contracting,  bind  the  corpora- 
tions to  which  they  belong  in  such  things  as  do  not  exceed  the 
limits  of  the  administration  which  is  intrusted  to  them;  their  act 
is  supposed  to  be  the  act  of  the  corporation."  Art.  439,  second 
clause. 

The  expression,  therefore,  in  the  bond,  ''  shall  save  the  said  pres- 
ident and  directors  of  the  New  Orleans  National  Bank  harmless 
from  or  on  account  of  any  negligence  or  misconduct  of  him  the 
laid  John  S.  Wells,"  could  apply  only  to  their  official  capacity, 
acting  for  and  representing  the  bank,  and  was  necessarily  intended 
•to  be  and  was  in  law  a  bond  or  obligation  in  faror  of  the  bank.   To 
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have  taken  it  in  favor  of  themselves  individually  would  have  been 
bad  faith  and  without  legal  effect  under  the  circumstances.  The 
matter  is  so  plain  to  us  that  we  cannot  see  how  it  can  be  consid- 
ered thafc  the  contracting  parties  intended  to  make  an  obligation 
in  favor  of  any  other  than  the  bank,  a  corporation  acting  through 
its  proper  officers,  and  for  its  interest. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
reversed,  the  exeeptions  overruled,  and  the  cause  remanded  to  be 
proceeded  in  according  to  law,  costs  of  appeal  to  be  paid  by 
appellees. 

JudgmerU  rev&rsecL 


State  ojf  Louisiana  y.  Holmbs. 

0»  U.  Ann.  70S.) 
I46en$e  —  retail  merchant — druggist. 

Where  a  license  is  required  to  carry  on  the  bufiiness  of  a  dmggiBt,  one  cannot 
sell  drags  and  medicines  under  a  license  as  a  retail  merchant,  (dee  nois,  p. 
113.) 

rriHE  opinion  states  the  facts. 

M.  J.  OunninghanXy  district  attorney,  for  plaintiff  and  appellee. 

Wm.  M.  Levy  and  G.  F.  Dranguety  for  defendant  and  appellaai 

Taliafbrbo,  J.  The  district  attorney  of  the  seventeenth  judw 
cial  district,  acting  upon  a  written  notice  furnished  him  by  the 
tax  collector  for  the  parish  of  Natchitoches,  dated  September  ^7, 
1875,  brought  this  suit  against  the  defendant,  alleging  that,  during 
the  year  1875,  the  defendant  was  doing  the  business  of  a  druggist 
in  the  city  of  Natchitoches  without  a  license  from  the  State,  and 
that  he  is  liable  for  the  druggist's  license  of  fifty  dollars  and  the 
penalties  prescribed  by  law  for  failure  to  pay  the  license.  He 
prayed  that  an  injunction  issue  restraining  the  defendant.  Holmes, 
from  selling  drugs  and  medicines  in  the  city  and  parish  of  Katch- 
itoches,  and  from  prosecuting  the  business  of  a  druggist  until  he 
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pays  for  and  takes  out  the  license  therefor  of  fifty  dollars,  as  pre- 
Bcribed  by  the  revenue  laws  of  the  State,  and  for  citation  and  judg- 
ment against  the  defendant  for  fifty  dollars  as  a  druggist's  license 
for  the  year  1875,  and  the  penalties  prescribed  by  law  for  having 
been  engaged  in  the  business  of  a  druggist  during  the  year  1875 
without  such  license  and  for  costs  of  suit.  An  injunction  was 
issued  as  prayed  for,  but  was  dissolved  on  bond.  The  defendant 
answered,  denying  that  he  has  been  doing  the  business  of  a  drug- 
gist during  the  year  1875  and  liable  to  pay  the  license  required  by 
law  from  persons  engaged  in  the  business  of  druggists.  He  avers 
that  in  the  sale  of  certain  articles,  which  are  also  sold  by  druggists, 
he  did  not  compound  drugs  or  medicines,  or  administer  them,  or 
eonnsel  or  advise  their  use  as  medicines ;  that  they  are  articles  gen- 
erally used  and  sold  by  all  country  merchants,  and  not  especially 
for  medicinsd  use,  or  by  the  advice  of  physicians,  and  that  under 
his.merchant's  license  he  had  the  right  to  sell  the  articles  claimed 
to  be  drugs.  He  prays  to  be  dismissed  with  his  costs.  Judgment 
was  rendered  against  the  defendant  for  fifty  dollars  for  having  been 
engaged  dnring  the  year  1875  in  the  business  of  a  druggist  with- 
out a  license,  and  for  the  penalties  incurred  by  him  in  so  doing. 
The  injunction  restraining  him  from  pursuing  the  business  of  a 
druggist  without  license  was  perpetuated.  A  motion  for  a  new 
trial  was  overruled,  and  the  defendant  appealed. 

It  was  admitted  that  the  defendant  had  been  during  the  year 
1875  selling  without  license  the  following  medicines  in  unbroken 
packages  as  he  receives  them  from  the  wholesale  dealers  in  New 
Orleans :  Quinine  in  one  ounce,  half -ounce,  and  quarter-ounce 
bottles ;  patent  pills  of  all  kinds ;  patent  bitters  of  all  kinds ; 
castor  oil,  laudanum,  paregoric,  peppermint,  spirits  of  nitre. 
Farther  admitted,  that  defendant  breaks  the  packages  received  by 
him  and  retails  by  the  ounce  or  otherwise  as  desired  by  customers 
the  following  medicines  :  Calomel,  blue-mass,  epsom  salts,  borax, 
gum  camphor,  and  powdered  sulphur.  Admitted  further,  that  de- 
fendant does  not  compound  medicines  or  fill  physicians'  prescrip- 
tions, and  that  the  medicines  specified  are  generally  sold  by  coun- 
try merchants. 

The  defense  in  this  case  is  placed  mainly  on  the  argument  ab 
inconvenierUi^  and  upon  general  custom.  It  is  argued  that  in  dis- 
tricts at  a  remote  distance  from  towns  and  cities  the  practice  of 
medicine  would  be  of  no  beneficial  use,  unless  country  stores,  under 
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their  merchant's  license,  were  permitted  to  sell  such  medicines  as 
the  defendant  in  this  case  sold^  and  which  are  looked  upon  by  the 
whole  civilized  world  as  staple  commodities ;  that  the  practice  of 
selling  medicines  in  this  way  by  country  merchants  is  uniyersal 
throughout  the  land  ;  that  this  practice  has  grown  into  a  custom 
from  a  long  series  of  actions  constantly  repeated,  and  has  acquired 
the  force  of  a  tacit  consent.  It  is  contended  that  under  the  fifteen- 
dollar  license  required  from  each  wholesale  or  wholesale  and  retail 
merchant,  and  every  retail  merchant,  according  to  act  No.  14  of 
March  5,  1872,  second  division  of  section  one,  the  defendant  is  en- 
titled to  sell  medicines  as  it  is  admitted  they  are  sold  by  him  ;  that 
medicines  thus  sold  by  a  retail  merchant  form  part  of  the  goods  he 
is  permitted  under  his  license  to  sell,  and  that  he  cannot  on  that 
account  be  reckoned  in  the  category  of  druggists  and  be  required 
to  pay  the  druggist's  license  of  fifty  dollars. 

It  is  not  our  province  to  consider  the  policy  of  the  usage  or  cus- 
tom referred  to,  yet  we  may  be  allowed  to  doubt  whether  this  oni- 
versal  vending  of  medicines  by  persons  for  the  most  part  ignorant 
and  incompetent  in  such  matters  is  not  productive  of  as  much  evil 
as  good  to  the  community  at  large.  A  brief  and  clear  definition  of 
the  term  "  druggist,"  liy  a  standard  lexicographer.  Dr.  Webster,  is 
that  ^'  druggist  properly  means  one  whose  occupation  is  to  buy  and 
sell  drugs  without  compounding  or  preparation."  The  term  there- 
fore has  a  much  more  limited  and  restricted  meaning  than  the 
word  '^  apothecary,"  and  we  find  little  difficulty  in  concluding  that 
the  term  '^  druggist"  may  be  applied  in  a  technical  sense  to  persons 
who  buy  and  sell  drugs.  A  man  may  be  a  druggist  in  the  sense 
of  being  a  purchaser  and  vender  of  medicines,  whether  he  have  a 
license  as  a  druggist  or  not,  although  he  cannot  legally  deal  in 
drugs  (buying  and  selling)  without  a  license.  It  was  because  the 
defendant  pursued  the  business  of  buying  and  selling  drugs  daring 
the  year  1875  without  procuring  the  license  required  by  law  ;  that 
is,  by  procuring  a  proper  diploma  and  paying  fifty  dollars  for  it. 
^ct  No.  14,  acts  of  1872,  seventeenth  division  of  section  one. 

The  reasoning  of  the  district  attorney  on  the  subject,  we  think, 
has  much  force,  and  we  are  inclined  to  adopt  it  He  says  :  "  Defend- 
ant claimed  the  right  to  sell  these  medicines  under  his  license  as  a  re- 
tail merchant.  It  is  true  that  merchant  means  a  dealer  in  mereham' 
dtse,  which  general  term  has  a  very  extended  meaning,  oovering  all 
articles  of  commeroe,  inoluding  medicines ;  yet  it  will  not  be  denied 
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that,  although  the  legislature  requires  a  license  as  retail  merchant, 
which  probably  means  a  retail  dealer  in  any  and  all  kinds  of  mer- 
chandise, it  can  stilly  from  motives  of  public  policy,  require  a  spec* 
ial  license  of  certain  kinds  of  dealers,  such  aa  peddlers  and  hawk* 
ers,  under  the  thirteenth  division  of  the  first  section  of  act  No.  14 
of  1872,  as  well  as  of  those  who  deal  in  certain  kinds  of  merchan- 
dise, such  as  those  who  retail  distilled  liquors,  sell  medicines,  keep 
a  coffee,  soda,  or  fruit  stand,  and  many  others.  The  twenty-seventh 
division  of  the  same  section  provides  that  every  person  having 
more  than  one  shop,  store,  or  other  establishment,  or  who  shall 
exercise  or  follow  more  than  one  trade,  calling,  and  business,  shall 
pay  the  tax  on  each  separately.  Under  this  section,  if  a  retail 
merchant  were  to  retail  whisky  he  would  be  liable  for  a  bar-room 
iicense  ;  if  he  were  to  put  up  a  soda  fountain,  a  fruit  stand,  or  open 
a  private  market  in  his  store,  he  would  be  liable  for  the  extra  license 
accordingly ;  if  he  were  to  send  out  goods  for  sale  as  a  peddler,  or, 
if  in  connection  with  the  sale  of  clothing,  he  were  to  employ  a 
tailor  or  tailors,  and,  furnishing  the  cloth,  have  clothes  cut  and 
made  to  order  for  sale,  in  the  one  case  he  would  have  to  pay  an 
extra  license  as  a  peddler  or  hawker,  and  in  the  other  as  a  mer- 
chant tailor.  The  same  rule  will  apply  to  the  sale  of  drugs  and 
medicines  by  a  retail  merchant,  a  special  license  being  required 
therefor  under  the  head  of  druggist.'* 

Onr  conclusion  is  that  the  judgment  of  the  lower  court  is  cor- 
rect, and  it  is  ordered  accordingly  that  it  be  affirmed,  with  costs. 

Judgme?it  affirmed. 

Nora  BT  THB  Heportrr.  —  In  Hairiline  y .  CommonweaUh^  13  Bush,  860,  the  defendant 
was  indicted  for  selling  liquor  without  a  license,  "  being  a  merchant  and  not  a  drug- 
(iil/*  un4er  a  law  requiring  a  license  of  a  merchant,  but  allowing  a  druggist  to  sell 
in  qoantltfes  leas  than  a  quart,  in  good  faith,  for  medical  purposes,  without  a  license. 
Tbe  defendant  carried  on  both  occupations,  having  dry  goods  and  general  merchant 
dtae  on  one  side  of  his  store,  and  drugs  and  medicines  of  an  equal  value  on  the  other. 
The  court  instructed  the  jury,  that  if  the  prisoner  was  a  merchant,  and  sold  liquors 
In  quantities  less  than  a  quart,  he  not  being  licensed,  they  should  find  him  guilty, 
wlees  they  believed  he  was  also  a  druggist.  In  good  faith,  and  his  business  was  com- 
pounding and  selling  drugs,  and  as  such  he  sold  by  retail  the  liquor  in  question.  This 
direction  was  held  erroneous,  because  it  confined  the  business  of  an  apothecary  or  reteJl 
druggist  to  one  who  actually  compounds  his  medicines.  The  court  said:  **The  jury  may 
lisve  believed  that  appellant,  in  good  faith,  retailed  medicines  and  flUed  prescriptions 
M  an  apothecary,  and  yet  as  he  did  not  compound  or  manufacture  the  medicines  made  up 
of  various  iugredlents,  but  purchased  them  from  wholesale  dealers,  whose  business  it  was 
tooonpoand  and  manufacture,  his  acts  of  selling  could  not  be  regarded  and  treated  am 
within  the  rule  announced  by  this  court  in  Anderdon  ▼.  OommonvoeaUh^  9  Bush,  609.** 
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Newmak  V.  Eaufman. 

0»La.ADn.86&) 

Cheek — liability  of  iure^  on. 

Where  one  indorses  a  check  as  surety,  he  most  be  presumed  to  know  thai  II 
Is  not  to  be  used  in  the  usual  manner,  bat  that  it  Is  to  be  held  for  sometime, 
and  he  is  not  released  from  liability  by  the  fact  that  payment  was  not  de- 
manded within  a  reasonable  time,  unless  he  also  shows  either  an  extension 
of  time  to  the  principal  debtor  without  his  assent,  or  a  iBpedlied  Itroltarion 
by  himself. 


T 


HE  opinion  states  the  facts. 

Cotton  £  Levy,  for  plaintiffs  and  appellees. 

Singleton  S  Browne^  for  Weil^  surety^  defendant  and  appellant 


Howell^  J.  Defendants  are  sued  in  solido  on  a  check  drawn  by 
M.  Kaufman  &  Co.  in  favor  of  plaintiffs^  and  on  which  Meyer  Weil 
became  surety.  The  defense  by  Weil,  who  is  the  only  appellant,  is 
that  plaintiffs  are  guilty  of  laches  in  not  presenting  said  check 
within  a  reasonable  time>  by  which  he  is  released  from  liability. 

The  material  facts  are  that  a  member  of  the  firm  of  M.  Kaufman 
&  Co.  wished  to  borrow  a  sum  of  money  from  plaintiffs  and  give 
their  check  for  the  amount  in  favor  of  and  to  be  held  by  plaintifb 
for  an  indefinite  time,  and  for  which  they  were  to  receive  seventy- 
five  cents  per  day.  Plaintiffs  refused  to  take  the  check  without  a 
good  indorsement.  The  party  asked  if  defendant,  Weil,  would  be 
satisfactory,  and  plaintiffs  answered  in  the  affirmative.  In  a  short 
time  the  check  was  presented  and  accepted  with  Weil's  name  as 
surety  on  it.  This  occurred  early  in  the  morning ;  Newman  says 
about  ten  o'clock,  and  Weil  says  nine  o'clock. 

The  testimony  of  one  of  the  plaintiffs  and  the  defendant  Weil  is 
contradictory  as  to  what  subsequently  occurred  in  regard  to  the 
promise  of  the  latter  to  pay  the  check,  and  we  are  left  to  determine 
the  liability  of  the  surety  from  the  whole  evidence,  the  circum- 
stances, and  legal  presumptions. 
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We  attach  but  little  importance  to  the  difference  of  an  hour  in 
the  time  at  which  the  transaction  occurred.  **  A  check  is  always 
supposed  to  be  drawn  against  funds/'  and  any  one  requested  to 
indorse  it  as  surety  must  know  it  is  to  be  used  differently  from  its 
usual  purpose,  and  should  show  clearly  that  some  specified  limit 
was  fixed  to  his  liability.  No  other  object  could  well  be  imagined 
for  requiring  a  surety  on  a  check  than  that  it  should  be  held  for  a 
time,  or  until  the  funds  should  be  provided.  In  this  case,  we  think 
the  testimony  of  Newman  is  supported  by  the  circumstances  and 
presumptions,  and  that  plaintiffs  loaned  Kaufman  &  Go.  a  sum  of 
money  on  the  check  of  the  latter  with'  Weil  as  surety  for  a  time  not 
fixed,  and  that  there  was  no  '^  prolongation  of  the  terms  granted  to 
the  principal  debtor  without  the  assent  of  the  surety/'  as  urged  in 
defense,  and  hence  the  surety  has  not  been  released  or  discharged 
from  the  liability  assumed  by  him. 

Judgment  affirmed. 


SfllTB    BX   BEL.    BeEBE  V.  ThB    JuDGB    OF  THE  SiXTH    DISTRICT 

Court,  Pakish  of  Orleans^ 

«»  La.  Add.  60S.) 
Mandcvmvs* 
A  mandamuB  will  not  lie  to  compel  a  jadge  to  issae  an  injunction. 
rpHE  opinion  states  the  facts. 

/.  Q.  A.  Fellows  and  R*  Shackelford,  for  relator. 
Bespondent,  in  propria  persona. 

Howell,  J.  The  plaintiff  presented  a  petition  and  affidavit  to 
the  judge  of  the  Sixth  District  Court  for  the  parish  of  Orleans, 
eetting  forth  various  grounds  for  an  injunction  to  restrain  the  sale 
of  her  property  in  executory  proceedings  at  the  suit  of  one  J.  P. 
Gninault  The  judge,  instead  of  granting  or  refusing  the  writ, 
authorized  a  rule  on  said  Guinault  to  show  cause  why  the  injunc- 
tion should  not  be  granted  as  prayed  for,  and,  upon  hearing  the 
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aaid  rule,  reftiBed  the  injunction.  Whereupon  plaintiff  applied  to 
this  court  for  and  obtained  writs  of  mandamus  and  prohibition  to 
<oompel  the  district  judge  to  grant  the  injunction  on  her  petition 
and  stay  all  proceedings  under  the  writ  of  seizure  and  sale  pend- 
ing this  application.  To  these  writs  the  judge  answers  that  on  a 
''rule  nisiy"  issued  in  the  case  of  Marie  L.  Beebe  v.  J.  P,  ChiinauU, 
under  rules  Nos.  21  and  22  of  the  district  courts  of  the  city,  it  was 
proved  by  counter  affidavits  and  documentary  evidence  that  the 
allegations  of  the  petition  for  the  injunction  had  no  foundation  in 
fact ;  that  the  affidavit  of  the  petitioner  was  made  by  her  from  in- 
formation without  any  personal  knowledge  of  the  facts  sworn  to, 
and,  no  bond  being  filed  or  tendered  as  required  by  law,  the  court, 
in  its  legal  discretion,  refused  the  injunction. 

The  plaintiff,  in  her  application  to  this  court,  alleges  that  on  the 
trial  of  the  rule  in  the  lower  court  she  was  not  permitted  to  intro- 
duce rebutting  evidence,  and  reiterates  the  grounds  for  an  injunc- 
tion, one  of  which,  she  contends,  entitles  her  to  an  injunction 
without  bond,-  and  she  insists  that,  upon  the  showing  made  to  the 
district  judge,  she  was  entitled  of  right  to  the  writ,  and  that  there 
is  no  law  authorizing  the  proceeding  called  a  " rule  nisi" 

Article  738,  C.  P.,  relied  on  by  the  plaintiff,  enacts  that  "  the 
debtor  against  whom  this  order  of  seizure  and  sale  shall  have  been 
rendered  may  obtain  an  injunction  to  suspend  the  sale,  if  before 
the  time  of  sale  he  files,  in  the  court  issuing  the  order,  his  oppo- 
sition in  writing,  alleging  some  of  the  reasons  contained  in  the  fol- 
lowing article,  and  of  which  he  swears  to  the  truth.'' 

The  reason  given  in  this  instance  is  alleged  fraud. 

It  has  been  often  held  that  the  writ  of  mandamus  will  issue  only 
to  compel  the  performance  of  a  duty  imposed  by  law,  and  in  which 
no  discretion  is  to  be  exercised.  The  issuance  of  an  injunction  is 
not  such  a  duty.  The  judge  is  to  exercise  a  sound  legal  discretion, 
subject,  of  course,  to  revision  by  this  court  in  cases  properly  brought 
up.  A  mandamus,  therefore,  will  not  issue  to  compel  an  inferior 
judge  to  grant  an  injunction.  This  court  is  not  vested  with  a  su- 
pervisory control  over  all  inferior  courts,  so  as  to  compel  them  to 
give  remedies  and  do  acts  about  which  they  have  discretion.  They 
may  err  in  judgment,  and  even  willfully,  where  such  error  cannot 
be  corrected  by  this  tribunal.  But  the  presumption  is  that  the 
judge  will  do  his  duty  in  every  case,  and  his  failure  to  do  so  in 
#Dme  cases  makes  him  responsible  to  another  tribunal  than  this. 
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The  plaintiff  may  be  entitled  to  an  appeal  from  the  decision  on 
the  rule  nisi,  bat  wc  are  not  asked  for  a  mandamus  to  compel  an 
appeal.  The  questions  as  to  the  legality  of  the  proceeding  by  rule, 
the  refusal  to  hear  rebutting  evidence^  and  the  validity  of  rule& 
21  and  22  of  the  district  courts  are  not  properly  before  us  in  this 
proceeding.  Ours  is  appellate  jurisdiction  only^  and  to  be  exercised 
in  the  mode  prescribed  by  law. 

it  is  therefore  ordered  that  the  application  for  the  writs  of  man- 
damus and  prohibition  herein  be  dismissed  at  plaintiff's  costs. 

« 

LuDELiNG,  C.  J.,  concurring.  In  this  case  the  question  is  sim- 
ply whether  or  not  a  mandamus  will  lie  to  compel  a  judge  to  issue 
an  injunction.  The  act  required  to  be  performed  is  clearly  a 
judicial  act,  and  a  mandamus  will  never  be  issued  to  control  the 
discretion  of  an  officer.     I  concur  in  the  opinion  of  the  court. 

Wyly,  J.,  concurring.  In  this  case  the  question  is,  shall  a  man- 
damus issue  to  compel  the  judge  of  the  Sixth  District  Court  to 
grant  an  injunction  in  a  case  where,  after  hearing  the  parties  on  a 
rale  nisi,  he  rejected  the  application  for  an  injunction.  In  other 
words^  shall  this  court,  in  the  exercise  of  its  appellate  jurisdiction, 
compel  the  judge  a  quo  to  revise  and  reverse  an  interlocutory  judg- 
ment rendered  by  him  rejecting  the  application  for  the  conserva- 
tory remedy  of  an  injunotion  pendente  lite. 

A  bare  statement  of  the  question,  it  seems  to  me,  will  suggest  an 
afi&rmative  answer,  requiring  no  argument  to  support  it.  The  de- 
cree, on  the  trial  of  the  rule  nisi,  was  certainly  an  interlocutory 
judgment  settling,  in  the  court  a  qua,  the  issue  whether,  pendente 
lUey  plaintiff  was,  under  the  evidence  adduced,  entitled  to  the  con- 
servatory order  of  injunction.  When  the  judge  decided  the  rule  he 
did  not  discharge  a  mere  ministerial  duty,  a  duty  involving  no  dis- 
cretion, and  to  compel  the  performance  of  which  a  mandamus 
would  lie;  but  he  performed  a  judicial  act  (as  this  court  has  fre- 
qneutly  decided)  which  could  be  revised  on  appeal  by  this  court. 
All  the  essential  elements  of  a  judgment  were  involved  in  the  decis- 
ion of  the  rule.  And  if  this  court  should  issue  the  mandamus 
requiring  the  judge  a  quo  to  review  the  case  and  reverse  his  decision, 
it  would  transcend  its  jurisdiction  and  do  an  act  unwarranted  by  law. 
This  court,  in  the  exercise  of  its  appellate  power,  may  revise  and,  if 
proper,  reverse  a  judgment,  after  being  seized  of  jurisdiction  by  an 
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appeal.  But,  without  obtaining  jurisdiction  by  an  appeal,  this 
court  has  no  power  to  review  or  reverse  a  judgment,  however  erro- 
neous, and  however  great  the  inconvenience  or  hardship  of  the  case. 
The  power  of  this  couiii  is  not  measured  by  the  hardship  of  cases  or 
the  inconvenience  or  losses  that  may  result  to  the  litigants  for  want 
of  u  more  speedy  remedy  than  the  law  has  provided  to  protect  them 
from  injury  by  the  erroneous  judgments  of  inferior  tribunals. 

We  must  look  to  the  Constitution  and  the  laws  in  order  to 
determine  the  jurisdiction  and  powers  of  this  court,  and  to  decide 
whether  plaintiff  is  entitled  to  the  relief  which  she  asks  in  this 
application  for  mandamus.  By  the  Constitution  and  the  laws  this 
court  may  revise  a  judgment  after  jurisdiction  has  attached  by  an 
appeal;  it  may  reverse  a  judgment,  but  it  cannot  command  an  infe- 
rior court  to  review  its  own  judgment  and  to  decide  it  differently 
and  at  total  variance  with  the  honest  conviction  of  the  presiding 
judge.  To  compel  a  judge  to  decide  a  case  contrary  to  his  honest 
conviction  would  be  not  only  arbitrary  and  tyrannical,  but  it  would, 
in  effect,  destroy  him  as  a  judge,  and  degrade  the  court  over  which 
he  presides  into  a  petty  office  for  the  performance  of  ministerial 
duties.  I  deny  the  authority  of  this  court  to  dictate  a  judgment  or 
an  interlocutory  decree  for  the  judge  below  to  render  in  a  case  of 
which  he  is  seized  of  jurisdiction.  No  issue,  interlocutory  or  per- 
taining to  the  merits,  can  be  examined  by  this  court  until  the  case 
is  removed  by  appeal  from  the  court  below  to  this  court.  The  writs 
of  mandamus  and  prohibition  are  only  used  by  this  court  in  aid 
of  its  appellate  jurisdiction;  that  is,  to  assist  in  establishing  and 
maintaining  appellate  jurisdiction  where  opposition  has  been  set  up. 

From  the  beginning  of  the  jurisprudence  of  this  State,  this  court 
has  never  permitted  a  judgment  (interlocutory  or  final)  to  be 
revised  on  the  trial  of  an  application  to  it  for  a  mandamus.  And 
the  law  is  clear  that  a  mandamus  will  only  lie  to  compel  the  per- 
formance of  some  ministerial  duty.  By  the  Constitution,  the  judge 
can  only  perform  judicial  duties.  The  interlocutory  judgment  of 
which  plaintiff  complains  can  only  be  revised  by  the  appeaL  The 
mandamus  applied  for,  I  think,  should  be  denied. 

I  therefore  concur  in  the  decree  in  this  case. 
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CB8  La.  Add.  Wl.) 
Waiver  of  protest. 

On  the  day  of  the  maturity  of  a  note  the  indorsera  wrote  on  it :  "  We  hereby 
waive  protest  on  this  note,  and  hold  ourselveB  responsible  for  the  payment 
of  the  same,  which  is  hereby  extended  thirty  days  from  this  date."  Held, 
tliat  this  waived  notice  of  non-payment  as  well  as  protest  at  the  expiration 
of  the  extended  time,  as  well  as  at  the  original  maturity ;  and,  therefore,  a 
bank  intrusted  with  the  collection  of  the  note  was  not  in  fault  for  not  pre* 
nntiagand  protesting  the  same  and  giving  notice  thereof. 

ACTION  for  damages  for'  failing  to  collect  a  note.     The  facts 
appear  in  the  opinion. 

Lactf  <t  Butler^  for  plaintiff  and  appellee. 

Emnedy  d  Chiapella  saiA  A.  A  W.  FoorAiM,  for  defendant  and 
appellant. 

LsoKABD,  J«  The  plaintiff,  Blanc,  is  the  holder  and  owner  of 
ilie  following  promissory  note  : 

"New  Oblbans,  December  16, 1872. 

"On  the  twenty-first  day  of  January  next  after  date  I  promise  to 
pay  to  the  order  of  H.  F.  Given  &  Go.  fifteen  hundred  dollars  at 
the  office  of  H.  F.  Given  &  Co.,  in  New  Orleans.    Value  received. 

"(Signed)  W.  Stackhousb. 

"  (Indorsed)  H,  F.  Given  &  Co." 


On  the  day  on  which  the  note  fell  due,  Messrs.  H.  F.  Given  & 
Co.  signed  the  following  indorsement :  '^  We  hereby  waive  protest 
<m  this  note,  and  hold  ourselves  responsible  for  the  payment  of  the 
ame,  which  is  hereby  extended  thirty  days  from  this  date.'' 

On  the  26th  day  of  February,  1873,  a  second  indorsement  was 
made  on  the  note  as  follows : 

^Five  hundred  dollars  being  paid  on  account  of  this  note,  we 
agree  to  the  extension  of  payment  of  one  thousand  dollars  for  thirty 
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days  from  this  date,  and  still  hold  ourselves  responsible  for   the 
payment  of  the  same  at  maturity. 
''  (Signed)  H.  F.  Given  &  Co." 

Lastly,  there  is  a  third  indorsement,  as  follows  : 

"New  Orleans,  Jfarcj/*  31, 1873. 
"  We  hereby  waive  protest,  notice  of  protest,  and  service  thereof 
on  the  within  note,  and  hold  ourselves  equally  responsible  for  the 
payment  of  one  thousand  dollars  thereof  on  the  twenty-fifth  day  of 
November  next  (1873),  to  which  it  is  extended  by  consent,  all 
interest  paid  to  that  date. 

(Signed)  H.  F.  Given  &  Co." 


u 


Some  weeks  prior  to  the  expiration  of  this  third  and  last  exten- 
sion, the  plaintiff,  Blanc,  deposited  the  note  for  collection  with  the 
Mntual  National  Bank  of  New  Orleans.  The  bank,  however,  took 
no  steps  to  collect  the  note  at  the  termination  of  the  extension. 
No  demand  was  made  upon  either  the ,  maker  or  the  indorsers. 
There  was  no  protest,  notice  of  protest  or  of  non-payment.  When 
Mr.  Blanc  afterward  went  to  the  bank  and  asked  the  note-clerk 
why  the  note  had  npt  been  protested,  the  latter  replied  that  he 
"didn't  think  it  was  necessary  ;  the  protest  had  been  waived." 

Blanc  thereupon  filed  this  suit,  alleging  that,  by  the  failare  of 
the  bank  to  perform  the  acts  required  by  law  to  fix  the  liability  of 
the  indorsers,  H.  F.  Given  &  Co.,  the  latter  had  been  released  from 
all  liability  as  indorsers  on  the  note,  and  that  the  bank  had  thereby 
become  liable  to  him  for  the  full  amount  dne  npon  the  same.  The 
bank  answered  that  Given  &  Co.,  the  indorsers,  did  not  and  never 
had  claimed  that  they  were  released  from  liability  on  the  note  ; 
that  there  were  no  funds  provided  to  meet  the  note  at  the  place  of 
payment,  and  that  a  presentment  there,  even  if  necessary  (which 
is,  however,  denied),  would  have  been  entirely  useless.  The  fur- 
ther averment  is  made,  that  the  plaintiff  is  in  possession  of  collat- 
eral security  more  than  suflBcient  to  cover  the  amount  of  the  note 
in  question. 

**  That  it  is  the  duty  of  a  bank  with  whom  negotiable  pai>er  is 
left  for  collection,''  said  the  Supreme  Court  of  New  York  in  Mc- 
KinstevY.  Bank  of  Uticay  9Wer\d,  46,  "to  take  the  necessary 
measures  to  charge  the  indorsers  upon  default  of  the  maker,  and 
that  they  are  responsible  to  the  owner  of  the  note  for  neglect  or 
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omission  to  x>erform  such  duty^  is  fallj  established  in  the  case  of 
Sniedes  v.  Bank  of  UOca^  20  Johns.  372^  and  the  same  case  in 
error,  3  Cowen,  663/'  The  same  doctrine  has  been  recognized  by 
the  Supreme  Court  of  Louisiana.  ^^It  is  clear/'  said  Simon*,  J.,  in 
Arminfftan  t.  Oaalight  and  Banking  Company,  15  La.  414,  '^  that 
by  failing  to  demand  payment  and  not  using  the  ordinary  diligence 
to  secure  the  liability  of  the  parties  to  the  bill  the  defendants  have 
made  it  their  own,  and  have  become  liable  to  the  owners  for  the 
amount"  See,  also,  Durnford  v.  Patterson  et  aL,  6  Mai*t.  460.  And 
in  such  a  case  ^^  the  amount  of  the  obligation  intrusted  for  collec- 
tion \^  prima  facie  the  measure  of  damages  sustained  by  the  prin- 
cipal."   Livaudaise  v.  Denis,  4  La.  Ann.  300. 

The  question  therefore  presented  for  our  consideration  in  the 
present  case  is,  whether  H.  P.  Given  &  Co.  were  released  from  their 
liability  by  the  failure  of  the  bank  to  cause  the  note  of  Stackhouse 
to  be  protested.  "  Our  action  rests,"  say  plaintiff's  counsel  in 
their  brief,  '*  upon  a  want  of  liability  on  the  part  of  the  indorsers 
occasioned  by  the  fault  of  the  bank." 

The  obligation  of  an  indorser  upon  a  promissory  note  is  condi- 
tional. He  binds  himself  to  pay,  if  the  maker  fails  to  do  so.  To 
^x  the  indorser's  liability,  payment  of  the  note  must  be  duly  de- 
manded of  the  maker,  and  notice  of  his  failure  to  comply  with  his 
contract  given  to  the  indorser.  The  latter^s  obligation  then  be- 
comes absolute  and  unconditional,  as  much  so  as  that  of  the  maker. 

Demand  or  notice  on  either  of  them  may,  however,  be  waived. 
If  both  are  waived,  either  expressly  or  by  necessary  implication, 
the  indoraer  at  once  assumes  an  unconditional  liability.  In  the 
present  case  the  indorsers  declared  :  "  We  waive  protest  on  this 
note."  Whether  these  words  imply  also  a  waiver  of  notice  is  a 
question  upon  which  the  authorities  are  by  no  means  uniform 
Bat  the  indorsers  add  :  *'We  hold  ourselves  responsible  for  the 
payment  of  the  note,  which  is  hereby  extended  thirty  days."  After 
Bach  a  waiver,  was  the  holder  bound  to  make  demand  and  give 
notice  at  the  expiration  of  the  thirty  days,  or  to  obtain  a  second 
waiver  in  order  to  hold  the  indorsers  ? 

In  the  caflto  of  Forster  v.  Jurdison,  16  East,  105,  an  accepted  bill 
of  exchange  was  duly  protested  at  its  maturity  against  the  drawers. 
The  holders^  however,  wrote  to  the  drawers  that  they  would  agree 
to  retain  the  bill  ''until  the  latter  end  of  the  week,"  believing  that 
they  would  then  be  able  to  collect  it  from  the  acceptor.    This,  how- 
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ever,  they  failed  to  do,  and  some  weeks  later  brought  suit  against 
the  drawers.  The  latter  objected  that  it  was  incumbent  upon  the 
holders  to  have  given  them  notice  that  the  acceptor  had  not  taken 
up  the  bill  at  the  end  of  the  week,  and  that,  by  their  failure  so  to 
do,  the  drawers  were  discharged.  Lord  Ellenbobough  held  that 
no  second  protest  or  notice  was  necessary,  and  that  the  drawers 
were  bound. 

The  case  of  Ridgway  d  Budd  v.  Day,  13  Penn.  St.  288,  bears  a 
striking  resemblance  to  the  one  at  bar.  Jacob  Day  was  in- 
dorser  upon  a  note  of  Samuel  W.  Day.  Before  the  maturity  of  the 
note  the  holders  wrote  to  the  indorser,  informing  him  that  it  was 
probable  the  note  would  not  be  paid  and  offering  to  extend  the  term 
of  payment  if  he  should  so  desire.  Jacob  Day  answered  :  '^  I  am 
willing  to  extend  the  time  for  thirty  days  longer,  and  of  coarse 
will  stand  responsible  for  the  payment  of  the  note  as  originally  in- 
tended." Several  other  extensions  were  granted  by  the  holders, 
Jacob  Day  continuing  to  hold  himself  responsible  '^  as  originallj 
intended."  When  he  was  ultimately  sued,  he  urged  that  he  was 
released  from  liability  on  the  ground  that  he  had  never  received 
notice  of  protest  or  of  non-payment.  The  court  said  :  *'  The  let- 
ter from  the  indorser  to  the  payee  contains  a  distinct  statement 
that  if  the  time  is  extended  for  thirty  days  he  will  hold  himself 
bound.  This  is  a  distinct  guarantee  that  he  will  hold  himself 
bound  at  the  end  of  thirty  days  after  maturity,  and  under  like  cir- 
cumstances the  holder  was  not  bound  to  give  notice." 

Why  should  payment  have  been  demanded  of  Stackhouse  at  what 
plaintiff  terms  the  '^  prolonged  maturities  "  of  the  note  ?  The  note 
was  certainly  not  due  as  to  him  at  those  successive  periods.  He 
was  no  party  to  the  extensions  that  were  granted  to  the  indorsers. 
As  to  him  there  was  but  one  maturity.  He  failed  to  meet  bis  obli. 
gation  at  that  date,  and  the  holder  was  at  liberty  to  bring  suit 
against  him  at  once.  He  could  not  be  expected  to  provide  funds 
at  any  other  date  to  meet  the  note  at  the  original  place  of  payment, 
because,  not  being  privy  to  the  new  arrangements  between  the 
holder  and  the  indorsers,  he  would  have  no  reason  to  suppose  that 
the  note  would  again  be  presented  to  him.  Nor  had  Given  &  Co. 
any  ground  to  believe  that  the  note  would  be  paid  by  Stackhouse 
at  the  termination  of  the  several  extensions.  They  seem  to  have 
left  him  out  of  view  altogether,  and  to  have  taken  charge  of  the 
4»bligation  themselves.    It  was  they  who  paid  the  five  hnndred 
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dollars  on  the  note.  They^  no  doubt,  looked  to  Stackhouse  to 
re-imbarse  them,  but  they  alone  dealt  with  the  holder.  After  the 
dishonor  of  the  note,  the  situation  of  Given  &  Go.  was  no  longer 
that  of  indorsers  upon  commercial  paper,  but  of  embarrassed  debt- 
ors, obtaining  time  as  best  they  could  from  the  creditor.  It  is  true 
that  on  tiio  occasion  of  the  third  extension  they  **  waived  protest,'' 
though  they  neglected  to  do  so  at  the  time  of  the  second  extension. 
We  are  at  a  loss  to  understand  why  the  waiver  should  have  been 
thought  necessary  on  the  one  occasion  and  not  on  the  other.  Be 
that  as  it  may,  they  waived  something  to  which  they  were  not  enti- 
tled, and  which  they  had  no  reason  whatever  to  expect.  Indeed, 
they  seem  to  have  supposed,  as  they  naturally  would  from  the  na- 
ture of  their  contract,  that  the  note  would  be  presented  for  pay- 
ment io  theni. 


The  State  v.  Oabvey  and  Eablb. 

(28  La.  Ann.  S2&)] 
Evidence — eanfeeeions. 

Before  a  eonfeeoioii  can  be  received  in  OTidence  it  must  be  shown  to  have  been 
Tolnntarj. 

Although  it  ia  competent  to  inquire  whether  the  prisoner  stated  that  certain 
things  would  be  found  by  searching  a  particular  place,  and  to  prove  tliat 
they  were  accordingly  found,  yet  it  is  not  competent  to  inquire  whether  he 
confessed  that  he  had  concealed  them  there,  and  the  fact  that  they  were  so 
found  does  not  render  admissible  a  confession  unduly  obtidned.* 

AONYIOTION  of  manslaughter.     The  opinion  states  the  facts. 

John  McFhelin,  district  attorney,  for  plaintiff  and  appellee. 
J.  J,  Finney  and  J.  H.  Hagins^  for  defendants  and  appellants. 

LuDSLiNO^  0  J.  The  defendants,  charged  with  mui^der,  were 
convicted  of  manslaughter,  and  they  were  sentenced  to  the  peni< 
tentiary  for  twenty  years. 

There  are  two  bills  of  exception  in  the  record.  The  first  is  as 
follows: 

*8ee  contra,  Sampson  ▼.  State,  54  Ala.  24L 
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'^  Be  it  remembered  that  on  the  26th  daj  of  Febraaiy,  I87G,  on 
the  trial  of  the  above-entitled  case,  one  William  Carlton,  a  witness 
for  the  State,  then  being  on  the  witness  stand,  who,  after  testifying 
that  he  was  a  sergeant  in  the  Metropolitan  police  force,  and  at  the 
time  the  offense  charged  against  the  accused  is  alleged  to  have  been 
committed  was  acting  as  such  police  sergeant,  under  Captain  Edge- 
worth,  at  the  police  station  in  which  the  accused  were  confined  at 
the  time  of  their  arrest,  the  said  witness  was  proceeding  to  state  a 
conversation  alleged  to  have  been  held  between  the  prisoner, 
Charles  Earlc,  and  one  Corbett,  also  a  member  of  the  Metropolitan 
police  force,  and  subject  to  the  orders  of  said  Edgeworth,  which 
conversation  was  overheard  by  the  said  witness,  Carlton,  and  in 
which  the  said  Earle  admitted  the  connection  of  himself  and  John 
Garvcy  with  the  crime  with  which  they  were  charged;  to  which 
statement  counsel  for  the  accused  objected,  on  the  ground  that  A. 
S.  Badger,  superintendent  of  the  Metropolitan  police,  and  Edge- 
worth,  captain  of  the  Metropolitan  police,  both  acting  as  such 
respectively  at  the  time  the  said  offense  is  said  to  have  been  com- 
mitted, had  previously  testified  that  after  the  arrest  of  the  accused 
they  and  each  of  them  had  used  every  means  in  their  power  by  way 
of  promises  and  threats  made  to  the  prisoners  to  induce  them  to 
make  the  confession ;  and  that  they  and  each  of  them  had 
instructed  their  subordinates  to  leave  nothing  undone  to  obtain 
some  admission  of  their  guilt  from  the  prisoners;  the  testimony  of 
the  witness  Carlton  as  to  the  conversation  alleged  to  have  taken 
place  between  the  prisoner  Earle  and  the  said  Corbett,  and  over- 
heard by  the  witness,  was  inadmissible,  as  tending  to  establish  a 
confession  made  under  undue  influence;  but  the  court  overruled 
the  objection  and  allowed  the  witness  to  proceed.  Whereupon 
counsel  for  the  accused  took  this  bill  of  exception,"  etc. 

The  judge  a  quo  before  signing  the  bill  of  exceptions  made  the 
following  addition  to  the  statement  of  facts:  "The  testimony  of 
Police  Sergeant  Carlton,  which  is  referred  to  as  a  confession  and 
objected  to  by  defendants,  was  admitted  by  the  court  for  the  fol- 
lowing reasons:  First,  that  it  was  not  shown  affirmatively  that  any 
improper  influence  had  been  used  by  either  Chief  Badger  or  Police 
Captain  Edgeworth  before  the  time  of  the  conversation  referred  to, 
but,  on  the  contrary,  it  was  shown  that  the  promises  made  by 
Badger  were  after  and  not  before  this  conversation ;  second,  the 
entire  truth  of  the  statement  was  fully  established  by  the  finding 
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of  the  brick-baty  stave-piley  and  other  facts  beyond  the  control  of 
the  accuaed,  in  the  condition  as  minutely  described  in  the  state- 
ment 

"  (Signed)  Hiram  E.  Steele,  Judged 

It  thus  appears  that  the  accused  objected  to  the  reception  in  evi- 
dence  of  the  alleged  conversation,  in  which  Earle  admitted  the  con* 
nsction  of  himself  and  of  Garvey  with  the  crimsy  on  the  ground  that 
the  admission  had  been  made  under  undue  influence,  and  that  the 
judge  a  quo  overruled  the  objection  because  he  held  that  the  onus 
was  on  the  accused  to  prove  that  the  admission  had  been  procured 
by  undue  influences,  and  because  the  brick-bat,  stave-pile  and 
other  extraneous  facts  were  found  as  detailed  in  the  alleged  conver- 
sation. 

We  cannot  agree  with  the  learned  judge  in  either  proposition. 
It  is  an  elementary  principle  of  law  that  the  accused  is  entitled  to 
the  benefit  of  all  reasonable  doubts,  and,  Mr.  Oreenleaf  says, 
*^  before  any  confession  can  he  received  in  evidence  in  a  criminal 
ease  it  must  he  shown  that  it  was  voluij tary.^'  Section  219.  This 
was  not  proved  in  the  case  at  bar.  The  judge  says  that  it  was 
proved  that  the  alleged  conversation  was  made  before  Chief  of  Police 
Badger  had  made  the  promises.  That  may  bo  true,  but  it  does  not 
appear  the  admission  was  made  before  Edgeworth  or  some  one  else 
had  made  promises  or  threats.  The  statement  of  facts  in  the  bill 
docs  not  satisfy  us  that  the  confession  was  voluntarily  made,  and 
therefore  it  should  have  been  rejected.     See  25  La.  Ann.  191. 

On  the  question  suggested  by  the  second  reason  of  the  judge  a 
quo  for  admitting  the  confession,  the  law  seems  to  be  well  settled. 
*' Where,  in  consequence  of  the  information  obtained  from  the  pris- 
oner, the  proi)erty  stolen,  or  the  instrument  of  the  crime,  or  the 
bloody  clothes  of  the  person  murdered,  or  any  other  material  fact 
M  discovered,  it  is  competent  to  show  that  such  discovery  was  made 
conformably  to  the  information  given  by  tlie  prisoner. '' 

"  The  statement  as  to  his  knowledge  of  the  place,  where  the 
property  or  other  evidence  was  to  be  found  being  thus  confirmed 
by  the  fact,  is  proved  to  be  true,  and  not  to  have  been  fabricated  in 
consequence  ef  any  inducement.  It  is  competent  therefore  to  in- 
quire whether  the  prisoner  stated  that  the  thing  would  be  found  by 
searching  a  particular  place  and  to  prove  that  it  was  accordingly 
80  found,  but  it  would  not  be  competent  to  inquire  whether  he  eof^ 
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fessed  that  he  had  concealed  it  there."  I  PhiL  Ev.  411 ;  GreenL, 
§  231.  ^*  This  limitation  of  the  rule/'  says  Mr.  Greenleaf,  "  was 
distinctly  laid  down  by  Lord  Eldon,  who  said  that  where  the 
knowledge  of  any  fact  was  obtained  from  a  prisoner,  under  such  a 
promise  as  excluded  the  confession  itself  from  being  given  in  evi- 
dence, he  would  direct  an  acquittal,  unless  the  fact  itself  proved 
would  have  been  sufficient  to  warrant  a  conviction  without  any 
confession  leading  to  it."  Section  231.  In  the  present  case  it  was 
the  confession  itself  which  was  objected  to,  and  it  should  hare 
been  rejected.  Whether  the  finding  of  the  brickbat,  stare-pile, 
and  *'o^A«r/flK?/«"  corroborated  the  alleged  confession  or  not,  is 
immaterial  in  considering  the  admissibility  of  the  confession. 
These  facts  might  have  been  proved,  and  even  that  they  were  dis- 
covered in  consequence  of  information  received  from  the  aocosed, 
without  making  a  confession  unduly  obtained  admissible. 

This  view  of  the  case  renders  it  unnecessary  to  examine  the 
other  bill  of  exception. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  in  this  case  be 
set  aside,  the  judgment  of  the  court  be  annulled,  and  that  this 
case  be  remanded  to  be  tried  according  to  law. 

Judgment  annulled. 


Mutual  National  Bank  y.  Borai. 

(88  La.  Ann.  988.) 
Ilfeet  qfcertiJUation  of  check  as  to  indorser — proUH. 

Certification  of  a  check  by  the  drawee,  at  the  request  of  the  Indorser,  befon 

delivery  to  the  holder,  does  not  release  the  indorser.* 
Protest  is  not  essential  to  fix  the  liability  of  an  indorser,  if  he  has  infomuk 

tion  on  the  day  of  maturity  that  the  drawer  has  failed  to  pay  the  obliga. 

tion. 

A  CTION  on  a  check.     The  opinion  states  the  facts. 


•  Ab  to  the  drawer  of  a  cheok.  It  waa  held  In  Andrews  ▼.  Osrman  Nat.  BanK  9  -i^. 
SU;  s.  C,  24  Am.  Rep.  800,  that  oertlfloatlon  doea  not  release  him.  The  oontraiTOl 
tfalshowever  waa  held  In  Ftrst  NaL  Bank  T,Leae9i,f»  N.  Y.  860;  U  Am.  Bep.  m 
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T.  H.  Kennedy y  for  plaintiff  and  appellee. 

Sambola  d  Ducros^  for  defendants. 

HowELLy  J.  This  is  a  sait  against  the  drawer  and  indorsers  of  a 
check,  the  case  being  submitted  to  us  only  as  to  the  indorsers. 
The  defense  is  that  they  are  discharged  by  the  laches  of  the  plaintiff 
in  not  having  the  check  duly  protested,  and  notifying  defendants^ 
and  by  plaintiff's  acceptance  of  the  direct  promise  of  the  drawee, 
the  New  Orleans  National  Banking  Association,  evidenced  by  its 
certification  of  said  check. 

The  facts  are  that  on  the  4th  of  October,  1873,  Theodore  Gol- 
lain  drew  his  check  on  the  Now  Orleans  Banking  Association  for 
seven  hundred  and  forty  dollars  in  favor  of  Paul  Castaing,  wha 
indorsed  it,  and  gave  it  as  an  accommodation  loan  to  Jean  Rotg6, 
by  whom  it  was  also  indorsed.  The  two  indorsers  in  blank  went 
together  to  the  bank  on  which  it  was  drawn,  and  had  it  certified 
in  the  words  "  through  clearing  house,"  and  in  this  condition 
Botg6,  the  last  indorser,  delivered  it  about  noon  of  the  same  day 
to  the  plaintiff  bank  in  payment  of  his  note  for  same  amount. 
On  the  6th  of  October,  the  next  legal  day,  the  plaintiff  presented 
it  at  the  clearing-house,  but,  no  one  appearing  to  represent  the 
drawee,  it  was  presented  to  the  latter  without  avail.  Botg6  was  in- 
formed of  these  facts  on  the  same  day,  and  he  informed  the  pre-^ 
ceding  indorser  on  the  next  day. 

We  think  it  clear  that  the  plaintiff  was  not  guilty  of  any  laches. 
Nor  do  the  facts  show  that  the  indorsers  were  released  by  any  ac- 
ceptance of  the  promise  of  the  drawee  shown  by  the  certification* 
The  check  was  so  certified  and  indorsed  when  delivered  to  the 
plaintiff,  who  used  due  diligence  to  notify  the  last  indorser,  and 
the  notice  to  the  next  was  given  in  a  reasonable  time.  There  is  no 
act  of  the  plaintiff  showing  any  release  or  any  intention  to  release 
the  indorsers.  The  certitication  was  made  at  their  request,  and 
before  delivery  to  plaintiff.  The  fact  that  the  drawee  certified  it 
and  thereby  became  unconditionally  bound  to  the  holder  did  not 
affect  the  liability  of  the  indorsers,  if  notified  in  due  time  of  the 
dishonor.  The  indorsers,  however,  rely  upon  the  following  author- 
ity :  *'By  the  acceptance  or  certification  of  the  check,  an  entirely 
new  engagement  is  entered  into  by  the  bank  with  the  holder  and 
bis  legal  transferees.    This  engagement  is  simply  and  uncondi- 
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tionally  to  pay  to  him  or  them  the  sum  named  in  the  check  od 
demand.  The  check  ceases  in  fact  to  be  a  check,  and  becomes  a 
promise  to  pay.  Accordingly^  the  rales  which  govern  a  check  no 
longer  govern  this  instrument.  *  *  The  check  itself  is,  in  its 
new  form,  strictly  evidence  of  a  deposit  to  the  credit  of  the  holder. 
All  the  rules  about  presentment  for  payment  at  once  fall  to  the 
ground*  The  holder  need  no  longer  regard  the  condition  of  the 
drawer's  account  or  balance  with  the  bank.  The  bank  is  bound  to 
withhold  enough  from  the  depositor's  funds  to  meet  the  demand 
of  the  holder,  whenever  it  may  be  made."  Morse  on  Banks  and 
Banking,  p.  282. 

This  doctrine,  if  accepted  as  fully  correct,  does  not  go  to  the 
extent  of  releasing  the  indorsers  under  the  circumstances  in  thia 
case  from  liability  to  the  plaintiff.  Mr.  Parsons  in  his  work  ou 
Notes  and  Bills,  vol.  2,  p.  75,  says  :  "The  law  of  demand  and  no- 
tice has  no  application  between  the  bank  and  the  holder ;  but  may 
still  have  as  between  the  holder  and  the  drawer."  And  in  the  ttise 
of  Willets  V.  Phoenix  Bank,  2  Ducr,  121,  cited  by  both  the  above 
authors  in  this  connection,  it  was  said  :  *^  The  sole  and  manifest 
object  of  the  maker  or  holder  of  a  check  in  requiring  it  to  be  cer- 
tified is  to  enable  him  to  use  it  as  money  ;  that  is,  to  pass  it  to 
others  with  the  same  certainty  of  its  acceptance,  as  affording  the 
same  seounty  to  a  holder  ;  and  the  bank,  in  complying  with  the 
request,  must  know  that  such  is  its  object.  It  is,  therefore,  cer- 
tain that  a  bank,  by  certifying  a  check,  means  to  give  a  currency 
and  value  that  would  not  otherwise  belong  to  it,  and  this  additional 
value,  it  seems  to  us,  can  only  be  given  by  interpreting  the  certifi- 
cate as  an  unconditional  promise  of  payment,  whenever  payment 
shall  be  demanded ;  otherwise,  a  certified  check  wonld  be  of  no 
more  use  or  value  than  an  ordinary  check,  and  would  afford  no 
greater  security  to  a  holder.  The  certificate  is  a  useless  form,  un- 
less it  means,  not  merely  that  the  check  was  good  when  certified* 
but  that  it  will  be  good  when  presented  for  payment."  It  is  appa- 
rent that  these  authorities  refer  only  to  the  liability  of  the  certify- 
ing bank,  and  we  are  left  to  general  principles  and  the  rules  of 
commercial  law  and  jurisprudence  to  settle  the  liability  of  the  in- 
dorsers to  the  holders.  We  are  acquainted  with  no  principle  which 
releases  the  indorsers  from  liability  to  the  holder  when  the  latter 
uses  the  diligence  required  of  him  in  such  case. 

JudfffMfU  affirm&d. 
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0S8  La.  Ann.  980  ) 
Marine  instJUi*ane€^^tDarra7Uif  of  s&aworthijieu, 

h  ev0t7  marine  ini nranoe  there  is  an  implied  warranty  of  Beaworthinesfl, 
and  an  inanranoe  on  freight,  by  the  owners  of  the  veseel,  may  be  defeated 
hj  proof  that  the  yesael  was  onsea worthy. 

An  nDcfaor  is  not  necessary  to  the  seaworthiness  of  a  flat-boat  navigating  the 
MiflsissippL 


A 


GTION  on  policy  of  marine  insurance.    The  opinion  states  the 

facts. 


C^eorge  L,  Bright,  for  plaintifb. 
A.  £  W.  Voarhies,  for  defendants. 

MoBGAK,  J.  Plaintiffs  effected  insurances  with  the  defendant 
company  on  fifty-five  per  cent  of  the  amouDt  of  freight  on  staves, 
timber,  or  lumber  loaded  on  flats  or  barges  by  them,  or  for  their 
account,  navigating  on  the  Mississippi  river  between  Cairo  and 
New  Orleans.  On  this  policy  is  indorsed,  July  14,  1873,  fifty-five 
per  cent  on  freight  to  amount  of  12,810,  flat  No.  41.  The  flat  No. 
41  started  on  a  voyage  from  Columbus,  Kentucky,  to  New  Orleans 
on  the  10th  of  July,  1873.  On  the  night  of  the  13th  of  July  she 
grounded  about  eight  miles  below  Helena,  Arkansas.  She  became 
a  total  loss  ;  plaintiffs'  freight  was  not  earned,  and  they  seek  to 
recover  from  the  defendants  the  amount  which  they  say  is  covered 
by  their  policy.  The  cargo  was  abandoned  by  the  owners  thereof 
to  the  defendants  and  to  the  Sun  Insurance  Company,  in  whose 
offices  it  is  insured.  Plaintiffs  claim  from  the  defendants,  in  addi- 
tion to  the  amount  of  their  insurance,  seventy-three  dollars,  the 
Tdue  of  a  check-line  used  by  them  in  work  done  on  the  flat  after  it 
came  under  their  control. 

The  defendants  do  not  dispute  the  entry  on  the  policy,  but  they 
say  that  plaintiffs  failed  to  give  notice  of  the  loss  as  required  by 
law  and  by  the  policy,  and  to  furnish  preliminaiy  proof  in  doe 
VOL.XXVL  — K- 
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time.     They  also  say  that  the  boat  was  unseaworthy  in    several 
respects,  and  more  especially  in  not  having  an  anchor  on  board. 

The  defendants  complain  of  the  judgment  of  the  District  Courts 
which  was  against  them,  and  they  say  that  it  is  erroneous : 

First  In  condemning  them  to  pay  the  value  of  the  check-line. 

Second.  In  rejecting  their  defense  of  unseaworthiness,  both  as 
regards  the  matter  of  the  anchor,  and  the  incompetency,  negli* 
gence,  and  ill  conduct  of  the  officers  of  the  barge. 

Third.  That  the  policy  sued  on  is  not  a  valued  policy,  and  that 
plaintiffs  have  failed  to  prove  the  amount  or  value  of  the  freight 

First.  The  check-line  was  not  insured.  But  it  was  used  in  work- 
ing the  flat,  and  with  the  view  of  saving  the  cargo,  which  was 
partly  insured  in  the  defendants'  company.  The  use  of  the  line 
was  proved.  Also,  that  it  was  not  returned.  The  value  is  also 
established.  As  it  was  used  in  the  defendants'  service,  they  should 
pay  for  it;  not  because  it  was  insured,  but  because  it  was  appropri- 
ated to  their  use  and  for  their  benefit 

Second.  In  eveiT  policy  there  is  an  implied  warranty  of  sea- 
worthiness, and  this  is  a  condition  precedent  on  the  part  of  the 
insured.  8  Peters,  557.  Whether  the  equipment  of  a  vessel  is  suffi- 
cient to  fulfill  the  warranty,  must  depend  upon  the  nature  of  the 
voyage  proposed.  lb. 

The  evidence  satisfies  us  that  it  is  not  usual  for  flats  used  on  the 
Mississippi  river  to  carry  anchors,  and  that  an  anchor  is  not,  there  fore^ 
necessary  to  make  them  seaworthy.  Neither  do  we  think  that  there 
was  such  incompetency,  negligence,  or  ill-conduct  of  the  officers 
of  the  vessel  as  would  vitiate  the  policy.  There  is  no  evidence  that 
the  boat  was  badly  navigated.  The  next  morning  after  she  grounded 
the  captain  went  to  Helena,  about  eight  miles  off,  to  procure  assist- 
ance, in  the  hope  that  he  could  get  a  steamer  to  pull  her  off.  '1  his 
it  was  proper  for  him  to  do.  While  absent  she  sank.  The  loss  we 
attribute  to  the  dangers  of  navigation. 

Third.  By  the  policy  freight  is  insured  to  the  amount  of  $2,310, 
and  on  the  same  day  the  above  entry  was  made,  freight  to  the 
amount  of  $1,270  was  indorsed  on  the  policy,  and  the  premium 
thereon  was  paid.  This,  we  think,  fixes  the  amount  which  the 
company  contracted  to  pay  in  case  of  loss. 

Judgmeni  affirtMd^ 
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IOWA. 

Babtoh  t.  Thoupsok. 

* 

(46  Iowa,  80.) 

Bridenee —  degree  of  proof  required  in  eivU  action  for  tfiminal  ad, 

h  a  dvil  action  for  damages  for  an  act  which  is  also  indictable  as  a  crime,  the 
same  degree  of  proof  is  required  to  establish  the  cause  of  action  as  would 
be  required  to  warrant  a  conviction  upon  an  indictment  for  the  same  offense. 
The  commission  of  the  offense  must  be  proved  beyond  a  reasonable  doubt.* 

ACTION  for  willfully  burning  the  plaintiff's  wheat    Judgment 
on  verdict  for  pbintiff,  and  defendant  appealed. 

Pratt  (6  Root  and  Wm.  B.  Fairfield,  for  appellant. 

Storr,  Patterson  <&  Harrison,  for  appellee. 

Day,  O.  J.  The  only  question  presented,  which,  in  the  state  of 
the  record,  we  can  consider,  arises  upon  the  giving  ef  the  follow- 
ing instruction : 

*  See^  wntrOy  EOig  v.  BuzulU  (flO  Me.  909),  11  Am.  Rep.  901;  Blaeeer  v.  Mawaukee  Ine,  Co, 
97  Wis.  81),  19  Am.  Rep. .747;  Jmies  t.  Qreaves  (90  Ohio  St.  9),  90  Am.  Rep.  759;  EOiott  t. 
Van  Baren  (88  Mich.  48),  90  Am.  Rep.  (MS;  .Xtna  Int,  Co.  r.  Johmon  (11  Bosh,  SSTX  M 
im.  Sep.  998;  Kane  v.  Hibernia  Im.  Co.  (80  N.  J.  807),  98  Am.  Rep.  980. 
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^*  The  barden  of  the  issue  is  such  as  to  cast  aDon  the  plaintiff 
the  barden  of  proving  the  facts  charged  in  the  petition  by  compe- 
tent evidence  and  to  your  satisfaction.  *  *  ♦  ♦  ♦ 
*  *  He  is  not  required  to  prove  it,  however,  beyond  a 
reasonable  doubt,  and  you  may  find  for  the  plaintiff  on  less  evi- 
dence than  would  be  required  to  convict  the  defendant  if  he  was 
on  trial  charged  with  the  acts  as  a  crime,  but  you  cannot  find  for 
the  plaintiff  unless  satisfied  from  the  evidence  that  defendant  set 
the  fire.'' 

The  defendant  insists  that,  as  the  plaintiff  seeks  to  recover  for 
an  act  which  is  a  crime,  the  cause  of  action  must  be  made  oat  by 
the  same  degree  of  proof  as  would  be  necessary  to  convict  the 
defendant  upon  an  indictment. 

The  very  decided  weight  of  authority  seems  to  favoi  the  position 
of  appellant.  In  Thayer  v.  Foyle,  30  Me.  475,  which  was  trespass 
for  willfully  and  maliciously  burning  plaintiff's  barn,  the  court  held 
that  an  instruction  similar  to  the  one  given  in  this  case  was  erro- 
neous. The  court  say  .  ''  The  defendant  was  charged  with  having 
willfully  and  maliciously  done  acts  constituting  an  aggravated 
offense  against  society  and  the  laws  of  the  land.  If  prosecuted  crim- 
inally he  was  expected  to  be  deprived  of  his  liberty.  If  held  re- 
sponsible in  this  form  of  prosecution,  the  penalty  in  way  of  damages 
is  a  sum  equal  to  three  times  the  value  of  the  property  destroyed. 
The  effect  upon  his  reputation  and  standing  in  the  community  by  a 
recovery  in  this  case  would  be,  perhaps,  very  little  less  than  upon  con- 
viction for  the  same  on  indictment.  Until  legally  proved  guilty  to 
the  satisfaction  of  a  jury  he  is  shielded  by  the  presumption  of  in- 
nocence. This  protection  cannot  be  taken  away  by  evidence  estab- 
lishing only  a  probability  of  guilt,  however  strong  that  probability 
may  be,  if  it  amounts  to  nothing  more.  A  preponderance  of  proof, 
which  does  not  satisfy  the  mind,  can  do  nothing  farther  than  to 
render  the  fact  in  controversy  probable.  To  dislodge  the  presnmp- 
tion  of  innocence,  the  plaintiff  was  bound  to  satisfy  the  jnry  of 
the  truth  of  the  charge.  We  have  seen  that  this  was  not  done  so 
long  as  a  reasonable  doubt  remained  in  their  minds.  On  this  branch 
of  the  case  the  instructions  were  not  so  favorable  as  the  defendant 
had  a  right  to  require." 

In  McConiMll  v.  Delaware  Mut.  Safety  Ins.  Co.,  18  111.  228,  where 
it  became  a  qnestion  whether  the  assured  had  burned  the  insarad 
property,  the  court,  tlirough  Catok,  J.,  said  :  '^  This  question  is  an 
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important  one,  for  it  involves  the  inquirj  as  to  the  guilt  or  Inno- 
cence of  Ranej  of  the  crime  of  arson,  in  burning  his  store  and 
stock  of  goods  covered  by  the  policy  of  insurance,  and  incident- 
ally of  the  crime  of  perjury  in  swearing  to  a  false  protest,  la 
such  a  case  every  legal  presumption  is  in  favor  of  his  innocence^ 
and  we  should  not,  by  our  finding,  pronounce  him  guilty  unless, 
that  guilt  is  clearly  established  by  evidence,  excluding  or  overcom-- 
ing  every  fair  and  reasonable  hypothesis  of  his  innocence." 

The  following  eases  hold  the  same  doctrine  :  Butman  t,  Hobbs^ 
35  Me-  227 ;  Thurtell  v.  Beaumont,  8  Eng.  Com-  Law,  337. 

In  Berckmans  v.  Berckmans,  17  "N,  J.  Eq.  453,  it  was  held  that 
upon  a  bill  for  divorce  upon  the  ground  of  adultery,  the  complain- 
ant must  prove  the  charge  to  the  satisfaction  of  the  court  beyond 
a  reasonable  doubt  See,  also.  Warner  v.  CommonweaUhy  2  Ya. 
Cas.  105,  in  which  the  court  said  :  ''It  cannot  be  contended  that 
when  the  same  fact  comes  in  dispute  in  a  civil  and  criminal  case,, 
the  law  requires  other  and  different  evidence  to  establish  such  fact 
in  one  case  from  what  it  requires  to  establish  the  fact  in  the  other^ 
The  law  is  not,  and  ought  not  to  be  so." 

In  Washington  Union  Ins.  Co.  v.  WiUoUy  7  Wis.  169,  a  doctrine 
contraiy  to  these  cases  was  announced  ;  but  in  the  subsequent  case 
of  Pryce  v.  Security  Ins.  Co.,  29  Wis.  270,  after  a  full  reference  to 
the  authorities,  the  point  was  expressly  passed  without  determina- 
tion. This  case  may,  very  fairly,  be  regarded  as  somewhat  weak- 
eniag  the  authority  of  the  former  case. 

This  court  has  held  that  where  a  defendant,  m  an  action  of  libel^ 
justifies  a  charge  imputing  a  crime,  he  must  make  ovit  his  defense 
beyond  a  reasonable  doubt.  Forahee  v.  AbramSy  2  Iowa,  571 ; 
Fountain  v,  Westy  23  id.  L 

It  would  be  difficult  to  give  a  satisfactory  reason  for  requiring 
floch  proof  in  that  case,  which  does  not  equally  apply  to  this. 

The  court  erred  in  giving  this  instruction. 

Judgment  reversed.. 

OK  BBHEABING. 

Seetbrs,  J.  The  appellee  applied  for  and  was  granted  a  reheaiv 
ii^,  on  the  ground,  as  claimed  by  counsel,  that  the  decisions  in 
Mfdne  and  Wisconsin,  made  subsequently  to  those  cited  in  the  opin- 
ion, had  oYermled  those  referred  to  in  the  opinion. 

The  case  in  Maine  to  which  our  attention  has  been  called  is  EUi%^ 
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V.  Buzzell,  60  Me.  209.  This  was  an  action  for  slander,  the  crime 
imputed  to  the  plaintiff  being  adaltery.  There  was  a  plea  of  jnsti- 
fication,  and  it  was  held  it  could  be  established  by  a  preponderance 
of  the  evidence.  The  case  of  Tliayer  v.  Boyle,  cited  in  the  forego- 
ing opinion,  is  not  referred  to,  much  less  is  it  overruled;  and  it  is 
not  certain  but  the  court  intended  to  confine  the  ruling  to  actions 
for  libel  or  slander,  and  in  this  respect  it  is  in  direct  conflict  with 
the  several  adjudicated  cases  in  this  State.  In  addition  to  those 
cited  in  the  opinion,  the  late  case  of  Ellis  v.  Lindley,  38  Iowa,  461, 
is  in  point.  We  are  not  disposed  to  depart  from  the  rule  estab- 
lished in  these  cases,  and  which  is  supported  by  2  Oreenleaf,  sec- 
tion 426. 

It  is  said  in  Bishop  on  Marriage  and  Divorce,  section  644:  ''The 
principle  which  best  commends  itself  to  reason  and  modem 
authority  is,  that  the  rules  of  evidence  are  the  same  in  civil  and 
criminal  cases  where  the  issue  which  is  the  test  is  the  same.''  This 
rule  was  sanctioned  in  a  divorce  case  in  Freeman  v.  Freeman,  31 
Wis.  235.  It  is  true  that  the  ruling  made  in  Union  Fire  Ins.  Go. 
V.  Wilson,  7  id.,  was  re-affirmed  in  Blaeser  v.  Milwaukee  Mutual 
Ins.  Co.,  37  id.  31;  and  what  was  said  by  DixoK,  0.  J.,  in  Pryce 
V.  Security  Ins.  Co.,  29  id.  270,  overruling  Union  Fire  Ins.  Co.  v. 
Wilson,  is  declared  to  be  dictum,  but  the  rule  established  in  Free^ 
man  v.  Freeman  is  expressly  approved. 

We  are  unable  to  distinguish  the  present  case  in  principle  from 
actions  for  libel  or  slander,  or  for  divorce,  where  the  charge  is 
adultery.  Where  a  recovery  is  allowed  on  a  mere  preponderance 
of  evidence  it  may  be  supposed  to  be  right  in  a  majority  of  cases, 
but  without  doubt  wrong  in  some.  More  justice,  however,  is  done 
than  injustice,  if  nothing  but  money  is  involved.  Where,  however, 
a  recovery  can  only  be  had  in  case  a  crime  has  been  committed,  it 
is  by  no  means  certain  that  more  justice  than  injustice  will  be  done 
by  allowing  a  recovery  upon  a  mere  preponderance  of  evidence. 
While  the  verdict  and  judgment  in  the  present  case  cannot  have 
the  effect  of  consigning  the  defendant  to  the  penitentiary,  yet  the 
effect,  in  the  estimation  of  those  who  know  him,  must  be  the  same. 
Character,  a  long  and  honorable  life,  should  be  held  by  a  more 
stable  tenure,  and  as  long  as  a  crime  in  a  criminal  case  is  required 
to  be  established  beyond  a  reasonable  doubt,  we  can  see  no  reason 
why  the  same  thing  should  be  regarded  as  established  in  a  civil 
action,  unless  equally  satisfactory  proof  has  been  adduced. 
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It  is  insisted  that  we  can  modify  and  reduce  the  amount  of  the 
recovery  allowed  below,  but  we  think  not  in  this  class  of  cases.  If 
the  defendant  is  not  guilty  of  the  act  charged,  then  no  recovery 
should  be  had.  If,  on  the  other  hand,  he  is  guilty,  it  is  the  prov- 
ince of  the  jary,  not  ours,  to  assess  the  damages.  The  former 
opinion  is  adhered  to. 


Guthrie  y.  Busssll. 

(16  Iowa,  M9*) 

CdvenarU  —  breach  of  warranty  —  nuagurs  of  datnoffei. 

Defendant,  having  title  by  foreclosare  of  a  mortgage,  oonyejed  to  plaintiff, 
with  covenant  against  incumbranoe.  A  Reoond  mortgagee,  who  had  not 
been  made  a  party  to  tbe  foreclosure  suit,  asserted  Lis  claim,  and  plaintiff 
paid  money  to  extinguish  it.  In  an  action  on  the  covenant,  held,  tbat  the 
measure  of  damage  was  not  wbat  plaintiff  actually  paid  to  extinguish  the 
incumbranop,  but  only  wbat  be  reasonably  ought  to  have  paid. 

ACTION  on  a  covenant  of  warranty  against  incumbrances  in  a 
deed.  The  defendants,  for  an  expressed  consideration  of 
$1,200,  conveyed  to  the  plaintiff,  with  a  covenant  against  incum- 
brances, land  which  they  had  derived  through  the  foreclosure  of  a 
mortgage,  to  which  proceeding  a  junior  mortgagee  had  not  been 
made  a  party.  The  junior  mortgagee,  subsequently  to  such  convey- 
ance, foreclosed  his  mortgage,  and  obtained  a  decree  providing  that 
the  plaintiff  should  first  be  paid  from  the  proceeds  of  the  sale 
1712.57,  the  amount  of  the  senior  mortgage  debt,  and  1969,  the 
net  value  of  improvements  made  by  the  plaintiff  or  his  grantees,  of 
which  improvements  the  plaintiff  had  made  about  1200  worth.  The 
plaintiff  thereupon  extinguished  the  junior  incumbrance  by  con- 
veying certain  property,  worth  $378,  to  the  holder.  There  was  no 
evidence  of  the  value  of  the  premises  conveyed  by  defendants.  The 
plaintiff  had  judgment  for  $378,  and  defendants  appealed. 

« 

/.  JVl  Lindley  and  R,  A.  Sankey,  for  appellants. 
jRynn  Bros.,  for  appellee. 
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Adams,  J.  In  this  case  the  deed  containing  the  covenant  sued 
on  conveyed  an  interest  which  was  paramount  to  the  incumbrance. 
That  interest,  it  appears,  was  of  the  value  of  $1,481.57.  The 
amount  necessary  to  be  paid  by  the  junior  incumbrancer  to  redeem 
was  $1,681.57,  but  that  covered  improvements  made  by  the  plain- 
tiff. What  the  plaintiff  bought  of  the  defendants  was  worth, 
according  to  the  evidence,  about  1200  less.  The  plaintiff  then  paid 
$1,200  and  acquired  an  interest  paramount  to  all  others,  worth 
$1,481.57.  To  extinguish  an  incumbrance  junior  to  it  he  paid,  as 
we  will  assume,  $378,  or  gave  property  of  that  value,  arid  he  now 
claims  to  recover  that  amount  from  his  covenantors. 

Where  real  estate  is  conveyed  with  covenants  of  warranty,  it  has 
been  held  in  actions  for  breach  of  covenant  that  the  price  paid  by 
the  purchaser  and  received  by  the  seller  should  be  taken,  as  between 
them,  to  be  the  value  of  the  property.  In  Baxter  v.  Bradbury^  20 
Me.  260,  the  court  said  :  ''If  the  covenant  of  seizin  is  broken,  as 
thereby  the  title  wholly  fails,  the  law  restores  to  the  purchaser  the 
consideration  paid,  which  is  the  agreed  value  of  the  land,  and 
interest'*  In  Brandt  v.  Foster,  5  Iowa,  295,  it  was  said  :  "  The 
measure  of  damages  for  breach  of  this  covenant  is  the  considera- 
tion money  and  interest,  upon  the  ground  that  this  is  the  actual 
loss."  In  Field  on  Damages,  section  461,  the  author  says  :  "  In  an 
action  for  the  breach  of  the  modern  covenant  of  warranty,  the 
general  rule  of  damages  in  this  country,  in  the  absence  of  fraud,  is 
the  value  of  the  land  at  the  time  of  the  execution  of  the  deed,  of 
which  the  actual  consideration  is  conclusive  evidence.'* 

In  the  States' where  this  rule  prevails,  it  is  held  in  actions  for 
breach  of  covenants  against  incumbrances  that  the  damages  most 
be  limited  to  the  amount  of  purchase-money  and  interest,  althoagh 
the  amount  paid  to  remove  the  incumbrance  might  be  much 
greater,  the  value  of  the  property  as  between  the  parties  being 
taken  to  be  the  consideration  paid  for  it. 

But  in  K?tadler  v.  Sharp,  36  Iowa,  232,  this  court  ignored  .the 
doctrine  that  the  consideration  paid  is  to  be  taken  as  the  value  of 
the  property  as  between  the  parties.  In  that  case,  the  court  aimed 
to  give  full  compensation,  thus  following  to  some  extent  the  rule 
adopted  in  Massachusetts  and  some  other  States,  where  the  limit 
of  recovery  in  an  action  for  breach  of  covenant  is  the  actual  value 
of  the  property  at  the  time  of  eviction,  or  at  the  time  of  the 
extinguishment  of  the  incumbrance.    Yet,  we  cannot  think  that 
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the  court  designed  to  depart  altogether  from  the  other  rule 
above  set  forth,  which  is  in  accordance  with  the  decided  weight 
of  aathority,  and  which  was  expressly  held  by  this  court,  as  we 
have  seen,  in  Bradt  v.  Foster,  We  have  no  doubt  that  if,  in 
Enadler  v.  Sharp,  the  incumbrance  paid  off  had  exceeded  the  pur- 
chase-money and  interest,  the  plaintiff  would  have  been  limited  in 
his  recovery  to  that  amount. 

Under  the  decisions,  then,  of  this  court,  the  limitation  imposed 
apon  the  covenantee's  recovery  must  be  regarded  as  placed  more 
npon  the  ground  that  the  covenantor  needs  that  protection  than 
upon  the  ground  that  the  consideration  paid  is  fairly  the  limit  of 
compensation. 

In  Sicutts  V.  Ten  EycVs  Executors,  3  Caines,  111,  Mr.  Justice 
LiTixosTON  said:  '^To  find  a  proper  rule  of  damages  in  a  case  like 
this  is  a  work  of  some  difficulty.  No  one  will  &e  entirely  free  from 
objection,  or  will  not  at  times  work  injustice.  To  refund  the  con- 
sideration even  with  interest  may  be  a  very  inadequate  compensa- 
tion when  the  property  is  greatly  enhanced  in  value,  and  when  the 
same  money  might  have  been  laid  out  to  equal  advantage  elsewhere. 
Yet,  to  make  this  increased  value  the  criterion,  where  there  has 
been  no  fraud,  may  also  be  attended  with  injustice  if  not  with 
ruin." 

Proceeding  then  upon  the  rule,  as  indicated  in  KnadUr  v.  Sharp, 
that  the  covenantee  is  entitled  to  full  compensation,  subject  only 
to  the  limitation  needed  by  the  covenantor  for  his  just  protection, 
we  come  to  inquire  whether  it  will  enable  the  plaintiff  to  recover. 
If  the  premises  were  of  such  value  that  he  could  better  afford  to 
pay  the  amount  which  he  did  and  retain  them  than  suffer  a  redemp- 
tion and  eviction,  he  was,  we  think,  justified  in  doing  so,  and  ought 
to  be  allowed  to  recover  of  the  defendant  notwithstanding  he 
received  and  retains  an  interest  paramount  to  the  incumbrance  of 
greater  value  than  the  amount  which  he  paid  for  that  interest. 
Furtlier  than  that  we  think  that  law  would  not  justify  us  in  going. 
It  should  always  appear  that  the  amount  paid  by  the  covenantee 
was  fairly  paid,  or  that  the  incumbrance,  if  not  removed,  was  one 
which  substantially  affected  the  value  of  the  property.  Grant  v. 
TaUmoH,  20  N.  Y.  191. 

The  question  then  arises:  Were  the  premises  of  greater  value  tlian 
the  amount  which  the  plaintiff  would  have  received  upon  njdcmp- 
lion  before  eviction?  The  amount  necessary  to  redeem  had  come 
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to  bo  nearly  12^000.  The  amount  paid  by  plaintiff  to  the  defend- 
ant was  11^200.  As  between  the  parties^  we  think  that  the  consid- 
eration  paid  should  be  taken  to  be  at  least  jE?rtma  facie  evidenoe  of 
the  value.  If  the  plaintiff  claims  to  recover  upon  the  ground  that 
they  were  worth  not  only  more  than  that,  but  more  than  the 
amount  which  he  would  have  received  upon  redemption,  he  should 
have  shown  it  in  evidence.  We  are  not  satisfied  that  the  amount 
paid  was  fairly  paid.  If  the  premises  were  really  not  worth  redeem- 
ing,  in  other  words,  if  the  incumbrance  paid  off  was  really  of  no 
value,  there  is  ground  for  suspecting  that  there  was  collusion 
between  the  plaintiff  and  incumbrancer.  Possibly  the  plaintiff 
would  have  been  justified  in  paying  something  for  the  extingnish- 
ment  of  the  incumbrance,  even  if  it  ha^  no  value,  but  in  such  case 
it  would  be  incumbent  upon  him  to  show  that  the  amount  paid  was 
reasonable.  We  cannot  regard  the  defendants'  covenant  as  extend- 
ing further  than  that. 

It  may  be  said  that  this  rule  does  not  afford  the  plaintiff  com- 
plete protection,  that  possibly  the  incumbrancer  was  unreasonable; 
but  it  should  be  borne  in  mind  that  the  plaintiff  bought  with  con- 
structive notice  of  the  incumbrance.  If  he  was  unaware  of  its 
existence,  it  was  his  own  fault  Perhaps  it  would  be  fair  to  presume 
that  he  bought  with  reference  to  it.  At  all  events,  it  seems  clear 
to  us  that  while  holding  an  interest  under  his  deed  of  greater  value 
than  he  paid  for  it,  he  cannot  properly  claim  the  right  to  pay  an 
unreasonable  amount  to  remove  th,e  incumbrance  and  to  reoover 
the  amount  thus  paid  of  the  defendants. 

In  Knadler  v.  Sharp  it  seems  to  have  been  taken  for  granted  that 
the  amount  paid  was  reasonable.  There  is,  therefore,  nothing  iu 
the  decision  in  that  case  which  necessarily  conflicts  with  this. 

Judgment  r&versedm 


Thb  Trustbeb  of  Oriswold  Oolleqb  t.  The  Statb. 

(46  Iowa,  27S.) 

Taxation — exemption  of  church  and  eehool  property — oontitUutianal  Impl 

Under  a  statute  exempting  from  taxation  "allpubUc  libraries,  gronnda  mad 
boildingB  of  literary,  ecientific,  benevolent,  agricaltaral  and  religioaa  Instl* 
tations  and  oocieties,  devoted  solely  to  the  public  objects  of  these  institaUoni 
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not  exceeding  640  acres  in  extent,  and  not  leased  or  otherwise  used  with  a 
Tiew  to  pecuniary  profit,"  Jteld,  that  the  dwellings  of  professors  on  the 
grounds  of  literary  institutions,  and  of  clergymen,  owned  by  religious  socie- 
ties, exdusively  so  used,  and  producing  no  income,  are  appropriate  to  the 
objects  of  those  institutions  and  societies,  and  exempt  from  taxation. 
8ach  statute  is  not  in  conflict  with  the  constitutional  provision  that  '*  the 
general  assembly  shall  make  no  law  respecting  the  establishment  of  reli- 
gion, or  prohibiting  the  free  exercise  thereof  ;  nor  shall  any  person  be  com- 
pelled to  attend  any  place  of  worship,  pay  taxes,  tithes,  or  other  rates,  for 
building  or  repairing  places  of  worship,  or  the  maintenance  of  any  minister 
or  ministry." 

THESE  caases  were  enbinitted  to  the  court  below  upon  the  fol* 
lowing  agreed  facts  : 
*'  Griswold  College  is  a  corporation  organized  nnder  the  laws  of 
the  State  of  Iowa,  for  literary,  scientific,  and  educational  purposes. 
It  became  the  owner  by  donation  to,  and  for  its  appropriate  objects 
as  an  institution  of  learning,  of  two  blb^ks  of  land  within  the  city 
of  Davenport  ♦  ♦  ♦  ♦  ♦N^  ♦  bounded  on  the 
north  by  Twelfth  street,  in  'said  city,  on  the  south  by  Eleventh 
street,  on  the  east  by  Brady  street,  and  on  the  west  by  Harrison 
street,  being  divided  into  two  nearly  equal  parts  by  Main  street 
running  north  and  south  ;  the  western  portion  being  now  occupied 
as  follows :  In  the  center  thereof  is  the  college  building ;  in  the 
north-west  corner  is  a  college  boarding-house ;  in  the  north-east 
comer  stands  a  college  chapel ;  the  eastern  portion  being  occupied 
as  follows,  to  wit :  the  northern  part  not  being  used  or  occupied 
for  any  purpose  ;  the  center  thereof  by  the  bishop's  church  ;  the 
ground  whei'eon  the  same  stands  having  been  donated  by  the  said 
college  corporation  to  the  bishop's  church  (a  corporation  organized 
for  religious  purposes),  and  said  grounds  and  building  being  used 
solely  for  purposes  of  religious  worship ;  one  hundred  and  sixty- 
five  by  one  hundred  and  seventy  feet  in  the  south-east  corner 
thereof  being  occupied  by  a  residence  used  and  occupied  by  the 
bishop  of  the  diocese  of  Iowa,  the  said  ground  having  been  donated 
to  the  president  and  trustees  of  the  Iowa  Episcopate  Fund  (a  cor- 
poration organized  under  the  laws  of  the  State  of  Iowa),  for  the 
purpose  of  erecting  thereon  a  building  to  be  used  as  an  Episcopal 
residence ;  and  one  hundred  and  sixty-tive  by  one  hundred  and 
•eventy  feet,  in  the  south-west  comer  thereof,  being  occupied  by  a 
building  used  for  the  residence  of  one  of  the  professors  regularly 
occupying  a  chair  in  the  said  college. 
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"  It  is  further  agreed  that  the  president  and  trustees  of  the  Iowa 
Episcopate  Fund  is  a  corporation  organized  for  the  purpose  of 
holding  the  title  to  all  property  belonging  to  the  diocese  of  Iowa 
of  the  Protestant  Episcopal  Church,  a  religious  institution,  for 
whose  use  and  benefits  the  title  to  the  said  lands  is  held  by  said 
corporation ;  that  the  bishop  of  Iowa  is  an  officer  in  said  religions 
institution  ;  that  he  is  also,  ex  officiOy  the  rector  of  the  said  bishop's 
church,  whose  house  of  worship  adjoins  said  Episcopal  residence; 
and  that  he  is  also,  ex  officio,  the  president  of  the  said  college  cor- 
poration, and  a  professor  regularly  occupying  one  of  the  chairs  in 
said  college. 

"  It  is  further  agreed  that  the  said  professor's  residence  is  solely 
occupied  as  the  residence  of  the  Rev.  W.  H.  Barris,  D.  D.,  the 
professor  of  ecclesiastical  history  in  said  college,  wlio,  for  his  ser- 
vices, receives  a  certain  salary  and  the  use  of  said  residence,  and  is 
still  owned  in  fee  by  said  college  corporation,  and  that  none  of 
said  lands  are  leased  or  otherwise  nsed  for  purposes  of  pecuniary 
profit. 

'*  And  it  is  further  stipulated  that  the  question  to  be  determined 
by  the  court  is  whether,  under  the  laws  of  Iowa,  and  the  facts 
herein  admitted  and  agreed  to,  the  said  parcels  of  land  respect- 
ively occupied  for  residences  by  the  said  bishop  and  by  the  said 
professor,  with  the  buildings  (being  the  said  two  residences)  thereon 
situated,  are  exempt  from  taxation.  It  is  admitted  that  one  of 
said  buildings  is  occupied  as  the  private  residence  of  the  person 
who  is  at  the  time  bishop  of  the  diocese  of  Iowa,  and  the  other 
by  some  professor  who  is  teaching  in  said  college  ;  that  the  said 
bishop's  residence  cost  about  120,000,  and  the  said  profeasor'a 
house  about  $8,000." 

The  lots  and  residences  in  question  are  each  one  hundred  and 
sixty-five  feet  by  one  •hundred  and  seventy  feet.  The  court  held 
that  they  were  not  exempt  from  taxation.     Plaintiffs  appeaL 

Brown  <&  Campbelly  for  appellants. 

Bills  <6  Block  and  Martin  &  Murphy,  for  appellees. 

RoTHROCK,  J.  I.  It  will  be  observed  that  the  two  blooks  of 
land  owned  by  the  plaintiffs,  parts  of  which  are  conceded  to  bo 
nsed  for  college  and  church  purposes,  are  separated  onlj  by  Main 
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street  rnnning  through  north  and  south.  The  college  building, 
college  chapely  and  college  boarding-house,  are  situated  on  that 
part  of  the  land  which  lies  west  of  Main  street.  The  bishop's 
church,  the  bishop's  residence,  and  the  professor's  residence,  are 
situated  on  the  part  of  the  land  lying  east  of  Main  street. 

The  question  to  be  determined  is,  are  the  residences  and  land 
upon  which  they  are  situated  exempt  from  taxation  ?  The  one  is 
the  residence  of  a  professor  in  the  college,  and  the  title  to  the  land 
upon  which  the  building  stands  is  in  the  college  corporation.  The 
other  is  the  residence  of  the  bishop,  who  is  rector  of  the  church, 
and  the  title  to  the  land  upon  which  the  building  is  situated  is  in 
the  religions  or  church  corporation.  The  two  cases  are  presented 
upon  the  same  abstract  and  argument,  and  in  our  judgment  the 
questions  presented  are  so  nearly  alike  that  they  may  be  determined 
together. 

The  statute  of  this  State  exempts  from  taxation  ''all  public 
Ubraries,  grounds  and  buildings  of  literary,  scientific,  benevolent, 
agricultural,  and  religious  institutions  and  societies,  devoted  solely 
to  the  appropriate  objects  of  these  institutions,  not  exceeding  six 
hundred  and  forty  acres  in  extent,  and  not  leased  or  otherwise  used 
with  a  view  to  pecuniary  profit."    Code,  §  797. 

It  is  conceded  in  argument  that  taxation  is  the  rule  and  exemp- 
tion the  exception,  and  that  statutes  providing  for  exemption 
should  be  strictly  construed,  so  that  no  property  shall  be  exempt 
excepting  that  which  is  clearly  and  fairly  within  the  express  terms 
of  the  law.  Keeping  this  rule  in  view,  are  these  residences  de- 
voted solely  to  the  appropriate  objects  of  the  college  and  the  church  ? 
If  they  are,  they  are  exempt  from  taxation  ;  if  they  are  not,  they 
are  liable  to  taxation  the  same  as  the  property  of  a  natural  person. 
Many  cases  are  cited  by  counsel  in  argument,  which,  it  is  claimed, 
are  decisive  of  the  question. 

The  statute  of  Massachusetts  exempted  from  taxation  ''  the  per- 
sonal property  of  literary  and  scientific  institutions  incorporated 
within  the  Gommonwealth,  and  the  real  estate  belonging  to  such 
institations  occupied  by  them  or  their  officers,  for  the  purposes  for 
which  they  were  incorporated." 

Under  this  statute  it  was  held  in  Wesleyan  Academy  y.  Wilbrch 
hofn,  99  Mass.  599,  that  a  farm  used  for  pasture  and  tillage  grounds, 
the  prodacts  of  which  were  used  for  the  support  of  a  boarding* 
house  for  students  attending  the  academy,  was  exempt. 
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The  statate  of  New  Jersey  exempted  ''all  colleges,  academies  or 
semiriaries  of  learning."  It  was  held  in  State  v.  Ross,  4  Zabr.  497, 
that  the  dwelling-houses  erected  by  the  College  of  New  Jersey,  for 
the  accommodation  of  professors  and  steward  of  the  institation, 
were  exempt. 

The  statute  of  Ohio  exempted  ''all  lots  of  ground  or  land  set 
apart  for  school-houses,  academies  or  colleges,  with  the  buildings 
thereon  occupied  for  those  purposes."  It  was  held  in  Kendrich  v. 
Farquhar,  8  Ohio,  187,  that  a  professor's  house,  erected  on  the  col- 
lege grounds  and  occupied  by  one  of  the  faculty  as  a  residence,  wa» 
not  exempt  under  the  statute.  The  court  say  "  it  must  be  shown 
that  the  building  is  occupied  for  literary  purposes." 

In  the  State  of  Indiana  the  statute  exempted  "  every  building 
erected  for  religious  worship,  and  the  pews  and  furniture  within 
tlic  same,  and  the  land  whereon  such  building  is  situate  not  ex- 
ct^eding  ten  acres."  It  was  held  in  Trustees  of  M.  E.  Church  v. 
ElHs,  38  Ind.  3,  that  a  building  erected  by  the  church  corporation 
for  the  residence  of  the  officiating  clergyman,  although  within 
twelve  feet  of  the  church  edifice,  was  not  exempt  because  it  was 
not  a  building  "erected  for  religious  worship." 

The  Constitution  of  the  State  of  Kansas,  Sec.  1,  Art.  2,  exempts 
'*  all  property  used  exclusively  for  State,  county,  municipal,  liter- 
ary, educational,  scientific,  religious,  benevolent,  and  charitable 
purposes."  In  Vail  v.  Beach,  10  Kans.  214,  it  was  held  that  a 
dwelling-house  in  Lawrence  owned  by  the  diocese  of  the  Episcopal 
church  and  used  by  the  bishop  exclusively  as  a  residence  was  not 
exempt  under  the  Constitution. 

These  and  other  cases  cited  in  argument  indicate  the  construc- 
tion of  the  laws  of  the  several  States  in  which  the  cases  arose,  by 
the  courts  of  those  States  respectively,  but  they  are  of  little  aid  in 
construing  the  statute  of  this  State,  because,  as  it  appears  to  ua^ 
all  the  cases  cited  are  under  laws  not  only  different  in  terms  f rook 
ours,  but  different  in  substance  and  meaning. 

An  examination  of  the  cases  where  it  has  been  held  that  a  pro- 
fessor's house  and  a  parsonage  are  not  exempt  will  show  that  tlie 
language  of  the  exemption  law  is  more  restncted  than  that  of  this 
State.  In  most  of  the  cases  the  exemption  in  case  of  church 
property  is  restricted  to  buildings  erected  for  religious  worship  and 
the  lands  whereon  such  buildings  are  situated.  For  example,  in 
the  State  of  Minnesota  the  language  of  the  statute  is  :  "  all  houses 
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UBed  exclusively  for  public  worship  ♦  ♦  and  the  grounds  at- 
tached to  such  building  necessary  for  the  proper  occupaqcy,  use 
and  enjoyment  of  the  same.  ♦  *  *  "  We  believe  it  was  cor- 
rectly held  under  this  statute  in  St.  Peter's  Church  v.  Board  of 
Ooms,,  12  Minn.  395,  that  a  parsonage  was  not  exempt.  The  stat- 
ute by  its  terms  excludes  all  buildings  but  those  used  exclusively 
tor  public  worship. 

But  to  hold  that  a  professor^s  residence,  erected  and  owned  by  a 
college,  and  a  parsonage  erected  and  owned  by  a  religious  society, 
are  not  exempt  under  our  statute,  requires  that  we  find  that  such 
buildings  are  not  devoted  solely  to  the  appropriate  objects  of  the 
institutions ;  that  is,  to  the  appropriate  objects  of  a  college  and  a 
religious  society.  It  seems  to  us  that  it  is  not  a  question  as  to 
whether  the  land  and  buildings  are  used  solely  for  literary  or  relig- 
ions purposes  in  the  sense  that  a  house  of  public  worship,  the  au- 
dience room  of  a  church,  or  recitation  rooms  of  a  college  building 
are  used.  This  construction  of  the  statute  in  its  strictness  would 
exempt  nothing  but  the  college  building  and  the  church  edifice 
and  the  land  absolutely  necessary  for  their  use.  We  do  not  believe 
that  the  statute  is  susceptible  of  any  such  narrow  and  restricted 
construction. 

The  buildings  and  land  in  question  are  not  leased  or  otherwise 
used  with  a  view  to  pecuniary  profit.  No  parts  of  the  buildings  are 
used  for  any  other  purposes  than  the  residence  of  the  professor  in 
one  case,  and  the  residence  of  the  bishop  in  the  other.  They  are 
solely  used  for  these  purposes.  Now,  if  this  use  be  appropriate, 
that  is,  fitting  and  proper  to  the  objects  of  the  church  and  the  col- 
lege, the  buildings  and  land  are  exempt. 

It  seems  to  us  to  be  peculiarly  fitting  and  appropriate  to  the  suc- 
cessful operation  of  the  college,  the  correct  deportment  of  the 
students,  and  the  proper  discipline  of  the  institution,  that  one  or 
more  of  the  professors  should  reside  upon  the  college  grounds  ;  and 
it  is  a  well-known  fact  that  the  tenure  of  the  ministerial  office  in 
many  of  the  churches  in  the  west  is  of  very  uncertain,  and  usually 
brief  duration,  and  in  some  religious  organizations  the  system  of 
an  itinerant  ministry  is  required  by  the  polity  of  the  church.  This 
state  of  things  requires  frequent  removals  of  pastors  from  one  con- 
gregation to  another,  and  the  holding  of  such  a  building  and  using 
it  solely  as  the  residence  of  the  officiating  clergyman  is  surely  ap- 
propriate, fit  and  proper  to  the  objects  of  the  church,  such  objects 
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being  the  propagation  of  the  religious  dootrines  held  and  taught  by 
the  particular  denomination  to  which  the  church  may  belong. 

It  is  proper  to  say^  that  exempting  these  buildings  from  taxation 
is  not  an  incentive  to  these  institutions  to  build  up  a  class  of  prop- 
erty for  the  purpose  of  holding  it  exempt  from  taxation.  The 
buildings  in  question  were  erected  or  purchased  with  the  money 
of  the  corporations  owning  them;  they  are  not  leased  or  otherwise 
used  with  a  view  to  pecuniary  profit,  and  are  used  to  sustain  the 
college  and  the  church  in  the  same  way  that  the  money  inyestedin 
them  would  have  been  used,  if  the  interest  of  it  had  been  appro- 
priated to  pay  the  rent  of  residences  for  the  prof essor  and  the  rector. 
The  money,  if  not  invested  in  these  buildings,  and  if  devoted  solely 
to  sustaining  the  institutions,  would  be  exempt  from  taxation. 
Code,  §  797,  sub.  3. 

It  is  urged  that  the  use  of  these  buildings  is  a  secular  use,  not 
necessarily  connected  with  the  college  and  the  church;  that  they 
are  but  the  private  residences  of  the  persons  who  occupy  them; 
that  the  house  of  a  clergyman  is  no  more  used  to  promote  the  pub- 
lic worship  of  the  church  than  is  that  of  any  lay  member. 

If  it  be  the  correct  construction  of  the  statute  that  the  building 
solely  used  for  literary  exercises  and  instruction,  and  the  church  edi- 
fice solely  used  for  public  worship  and  the  land  actually  necessary  for 
their  use  are  only  exempt,  this  argument  would  be  sound.  But  the 
actual  necessities  of  the  institutions  are  not  the  rule  prescribed  by 
the  statute.  If  it  were,  the  building  owned  by  the  college  and  used 
as  a  boarding-house  for  students,  and  possibly  as  the  residence  of 
the  keeper  of  it,  would  not  be  exempt,  because  the  keeping  of  a 
boarding-house  is  a  secular  use  and  it  is  not  necessary  that  the 
students  should  board  in  a  building  owned  by  the  college  corpora- 
tion,  and  the  part  used  as  residence  rooms  by  the  keeper  is  his  resi* 
dence  the  same  as  the  keeper  of  any  other  boarding-house.  So,  if  a 
room  in  the  church  edifice  should  be  used  as  the  study  or  office  of 
the  officiating  clergyman,  the  whole  building  would  be  taxable, 
because  the  use  of  a  part  of  it  for  an  office  or  study  would  be  a  secu- 
lar use.  It  will  surely  not  be  claimed  that  the  boarding-house  and 
church  edifice  would  be  taxable  under  such  circumstances.  The 
true  inquiry  should  be  not  what  is  actually  necessary,  but  what  is 
proper  and  appropriate  to  effectuate  the  objects  of  the  institutions. 

II.  It  is  urged  that  the  statute  exempting  churoh  proper^ 
from  taxation  is  in  conflict  with  section  3,  article  1,  of  tiie  Coo- 
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fititution  of  this  State.  The  section  in  question  is  in  these  irords: 
"  The  general  assembly  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof;  nor  shall 
any  person  be  compelled  to  attend  any  place  of  worship,  pay  tithes^ 
taxes,  or  other  rates,  for  building  or  repairing  places  of  worship,  or 
the  maintenance  of  any  minister  or  ministry/' 

The  argument  is,  that  exemption  from  taxation  of  church  prop- 
erty is  the  same  thing  as  C9mpelling  contribution  to  churches  to 
the  extent  of  the  exemption.  We  think  the  constitutional  prohibi- 
tion extends  only  to  the  levying  of  tithes,  taxes,  or  other  rates  for 
church  purposes,  and  that  it  does  not  include  the  exeiliption  from 
taxation  of  such  church  property  as  the  legislature  may  think 
proper. 

IIL  We  agree  with  counsel  for  appellee,  that  public  policy 
demands  that  non-taxpaying  property  should  not  be  increased;  but 
oar  duty  is  to  construe  the  valid  acts*of  the  legislature  in  this  class 
of  cases,  as  in  all  others,  as  we  find  them,  and  by  proper  rules  of 
interpretation.  If  it  be  the  legislative  will  that  the  exemption  of 
this  class  of  property  be  further  restricted  than  it  now  is,  that  will 
can  easily  be  expressed  in  appropriate  legislation. 

SffliVBfis  and  Adam8,  JJ.,  dissenting. 

Judgment  reversed. 


DiLLOK*  y.  Allbzt. 

(46  Iowa,  209.) 

€minet  eontemplaUng  the  perforTnanoe  of  acU  forbidden  hff  ekOmte^'pattiee  in 

pm%  delicto, 

A  statute  enacted  that  If  any  person  should  run,  or  knowingly  permit  his  grain 
to  be  threshed  by,  a  threshing  machine,  the  rods,  knuckle  joints  and  jacks 
of  which  shoald  not  be  boxed,  he  should  be  deemed  guilty  of  and  punished 
18  for  a  misdemeanor.  HM,  that  one  who  rendered  service  in  threshing 
the  gxun  of  another  with  a  machine  not  boxed  in  conformity  with  such  a 
statute  could  not  recover  therefor. 

The  fact  that  the  defendant  is  benefited  by  the  refusal  to  entoioe  an  Illegal 
amtiact  affords  no  reason  for  enforcing  It.* 

*  See  Wood»  v.  ArmfdrmiOy  25  Am.  Rep.  CTl,  and  note»  074. 
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adTantage  of  which  is  sought  to  be  taken  by  appellant,  was  merely 
an  incident  of  its  execution."  It  is  argued  that*  the  court  cannot 
aToid  a  legal  contract  on  account  of  a  yiolation  of  law  in  its  execu- 
tion. Without  admitting  the  soundness  of  the  ai^ument  baged 
upon  the  proposition,  the  question  thus  presented  may  be  briefly 
disposed  of  by  the  single  remark,  that  the  proposition  of  fact  itself 
is  not  supported  but  directly  negatived  by  the  record.  The  answer 
of  defendant  explicitly  alleges  that  the  contract  for  the  threshing 
contemplated  the  performance  of  the  work  by  a  machine  not  boxed 
as  required  by  statute.  The  question  discussed  is  not,  therefore, 
in  the  case. 

V.  Plaintiff  relies  upon  Watrous  <&  Snouffer  v.  Blair,  32  Iowa, 
58,  and  Panghorn  v.  Westlake,  36  id.  546,  in  which  we  held  valid  con- 
tracts for  the  sale  of  town  lots  entered  into  before  the  plats  were  re- 
corded as  required  by  statute,  which  imposed  a  penalty  for  failure  to 
comply  therewith.  These  decisions  are  based  upon  the  grounds 
that  the  party  enforcing  the  contract,  and  the  owner  of  the  land 
required  to  record  the  plat,  were  not  in  pari  delicto,  and  no  legis- 
lative intention  could  be  discovered  in  the  statute  violated,  to  ren- 
der the  contract  void.  The  case  before  us  is  different  Here  the 
parties  are  in  pari  delicto,  and  as  the  act  required  by  the  contract 
in  question  is  the  very  corpus  delicto  contemplated  by  the  statute, 
it  was  the  legislative  intention  to  hold  it  for  nought.  The  dia- 
tinction  between  the  cases  may  be  made  plain  by  a  little  further 
consideration.  In  the  case  before  us  the  statute  forbids  the  use  of 
threshing  machines  wanting  in  certain  contrivances  for  the  protec- 
tion of  those  employed  about  them.  The  contract  in  this  case  was 
for  the  use  of  such  a  machine,  and  was  performed  by  such  use. 
The  very  act  performed  under  the  contract  was  forbidden  by  the 
statute,  and  the  parties  thereto  were  in  pari  delicto.  In  the  other 
cases  referred  to  above,  the  statute  provides  that  any  person  who 
shall  sell  a  town  lot  before  the  plat  is  reoorded,  shall  be  subject  to 
a  prescribed  penalty.  The  statute  does  not  forbid  selling  the  lots 
before  the  plat  is  recorded,  but  fixes  a  penalty  against  the  owner  of 
the  land  platted  for  failing  to  record  the  plat.  The  sale  is  not  un- 
lawful ;  the  corpus  delicto  prescribed  in  the  statute  is  the  omission 
to  record  the  plat.  The  purchaser  was  guilty  of  no  violation  of 
law  ;  the  contract  was  not  forbidden.    It  is,  therefore,  valid. 

VT.  ffUl  V.  8mith,  Morris,  70,  is  cited  and  relied  upon  by  plain- 
tiff.    It  was  an  action  upon  a  promissory  note  given  for  a  claiiB. 
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upon,  or  possessory  right  to,  public  lauds  imrcha^ed  fay  the  dcfend- 
«iit  of  plaintiff.  An  act  of  Congress  provided  that  any  one  taking 
possession  of,  or  settling  upon  the  public  lands,  sboald  forfeit  all 
his  right,  title,  or  claim  to  the  lands  occupied  to  the  United  Btates. 
There  is  no  proyision  in  the  act  making  the  occupation  or  traiufer 
of  lands  so  occupied  a  public  offense.  It  proyides  no  further  than 
that  persons  making  such  settlements  upon  public  lands  shall  be 
dispossessed,  and  their  rights  and  claims  shall  be  taken  by  the  gov- 
emment.  The  court  held  that  this  statute  did  not  avoid  the  note. 
This  language,  which  is  quoted  and  relied  upon  by  plaintiff,  is  used 
in  the  opinion  after  the  discussion  of  several  authorities.  '^  The 
rale  to  be  drawn  from  these  cases,  therefore,  appears  to  be,  that 
when  an  act  is  absolutely  prohibited  by  statute,  or  is  contrary  to 
public  policy,  all  notes,  etc.,  given  in  furtherance  of  that  act  are 
null  and  void ;  but  where  the  statute  fixes  a  mere  penalty,  con- 
tnctsy  in  relation  to  matters  which  subject  the  maker  to  that  pen- 
alty, are  not  on  that  account  invalidated.  When  not  intrinsically 
wrong  the  individual  is  permitted  to  perform  the  act  upon  the  pay- 
ment  of  the  penalty.  This  is  a  species  of  license  money,  exacted 
for  the  privilege  of  doing  a  certain  thing,  but  the  act  is  not  other- 
wise unlawful,  unless  expressly  declared  so."  It  is  very  plain  that 
the  term  "  penalty ^^^  used  by  the  court,  was  not 'intended  to  desig- 
nate a  punishment,  or  forfeiture  affixed  by  statute  to  a  criminal  act 
prescribed  therein.  It  is  rather  used  in  the  sense  of  the  word  for- 
fnture  when  applied  to  contracts  and  estates.  In  this  sense  its  use 
does  not  cause  the  latter  part  of  the  quotation  to  conflict  with  tlie 
uniform  current  of  authorities  as  announced  in  the  first  part  of 
this  quotation  itself.  The  facts  of  the  case,  and  the  connection, 
show  that  it  was  used  in  the  sense  we  have  indicated.  The  statute 
under  considemtion  did  not  prescribe  an  offense,  and  simply  sub- 
jected the  persons  making  settlements  upon  public  lands  to  a  for- 
feiture of  their  claim  or  interest  therein  to  the  government.  The 
CMe  gives  no  support  to  the  doctrines  contended  for  by  plaintiffs' 
ooanseL 

The  distinction  between  the  case  before  us  and  the  two  just 
above  referred  to  determines  the  want  of  applicability  of  other 
cues  from  the  courts  of  other  States  cited  by  oounsel  for  plaintiffs. 
They  demand  no  further  notice. 

IngersoU  v.  RandaUy  14  Minn.  400,  was  decided  upon  a  statute 
similar  to  our  own.     The  facts  of  that  case  are  almost  identical 
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with  those  before  us^  and  a  conclusion  was  reached  therein  that 
recovery  could  not  be  had  upon  a  contract  similar  to  the  one 
involved  in  this  case.  The  decision  supports  our  conclusion  hereio. 

In  our  opinion  the  demurrer  to  defendant's  answer  should  have 
been  overruled. 

Adams,  J.,  dissenting. 

Judgment  reversed. 
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(46  Iowa,  449.) 
Juriidietian  —  remowil  of  cauui. 

On  an  appUcation  to  remove  a  cause  from  a  State  to  the  Federal  coart,  the 
State  court  haa  power  to  inquire  into  the  truth  of  the  facta  alleged  in  th« 
petition. 

Where  there  are  eeveral  defendants,  not  residing  in  the  same  State,  a  cause 
cannot  be  removed  on  the  petition  of  one  who  is  a  citizen  of  another  Stata 
than  that  where  the  plaintiffs  reside  and  suit  is  brought,  unless  a  final 
determination  can  be  had  as  to  him  without  the  presence  of  the  other 
defendants. 

The  act  providing  that  a  cause  may  be  removed  on  the  ground  of  prejadioe  or 
local  influence  applies  only  to  cases  where  one  of  the  parties  is  a  citizen  of 
the  State  where  suit  is  brought,  and  the  adverse  party  is  a  citizen  of  another 
State ;  it  does  not  apply  where  the  plaintiff  is  a  citizen  of  the  State  where. 
suit  is  brought,  and  the  defendants  are  some  of  them  citizens  of  the  same 
and  some  of  them  citizens  of  another  State. 

Exclusive  jurisdiction  having  once  attached  as  against  all  the  defendants,  in 
the  State  court,  and  Jadgment  having  passed  as  to  some  of  ihem,  jurisdi^ 
tion  must  continue  until  a  complete  determination  of  all  the  issues  between 
all  the  parties ;  jurisdiction  can  not  be  ousted  or  defeated  at  any  subsequent 
stage  of  the  action  by  parties  who  have  appeared  and  submitted  thereto. 

ACTION  to  enforce  a  mechanics'  lien  against  the  railroad  com- 
pany. Dennison  and  Thompson,  trustees  in  a  mortgage  exe- 
cuted by  the  company,  were  also  made  defendants,  and  served  by 
publicatioQ.  On  the  27th  of  October,  1874,  judgment  was  ren- 
dered establishing  the  lien,  and  declaring  the  mortgage  lien  to  be 
junior  thereto ;  and  the  property  was  sold  on  execution  to  a  trustee 
for  the  plaintiffs.  Thompson  having  died,  Dennison,  as  surviving 
trustee,  appeared  and  moved  for  a  new  trial,  and,  later^  filed 
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secnritj  thereupon ;  on  the  latter  day  Meyer  petitioned  to  be  made 
defendant,  alleging  that  he  had  been  appointed  trustee  in  place  of 
Thompson.  On  the  same  day  both  Dennison  and  Meyer  filed 
petition  and  bonds  for  the  removal  of  the  causes  to  the  Federal 
court,  on  the  ground  that  the  plaintiffs  irere  residents  of  Iowa, 
and  the  petitioners  of  other  States,  and  that  the  latter,  on  account 
of  prejudice  and  local  influence,  could  not  obtain  justice  in  the 
State  court  On  the  same  day  they  also  filed  other  petitions  and 
bonds  for  the  like  removal,  on  the  ground  that  the  plaintiffs  were 
all  citizens  of  Iowa,  that  Dennison  was  a  citizen  of  Ohio,  and 
Meyer  of  New  York.  The  plaintiffs  answered  the  petitions,  deny* 
ing  that  the  plaintiffs  wei*e  all  citizens  of  Iowa,  and  alleging  that 
the  plaintiff  Burch  was  a  citizen  of  Kansas.  Dennison's  motion 
for  a  new  trial,  and  Meyer's  application  to  be  made  defendant,  were 
afterward  granted,  but  the  petitions  for  removal  were  denied. 
Meyer  and  Dennison  protested  against  further  proceedings,  but  the 
court  proceeded,  and  confirmed  the  original  judgment,  and  Meyer 
and  Dennison  appealed. 

Orant  <6  Smith  and  L.  M.  Fisher ^  for  appellants. 

/.  M.  Bray  ton  and  W,  A .  Hoytf  for  appellees. 

BoTH&ooK,  J.  I.  A  .separate  consideration  of  these  cases  is  not 
necessary  because  the  questions  presented,  as  will  be  seen  from  the 
foregoing  statement,  are  identical.  It  may  be  proper  to  remark 
that  in  one  of  the  cases  it  is  assigned  for  error  that  the  court,  upon 
the  motion  of  appellees,  struck  the  answer  of  William  Dennison 
from  the  files  of  the  court.  Upon  examination  we  find  that  the 
appellants'  abstract  fails  to  show  any  ruling  upon  the  motion.  In 
the  absence  of  such  showing  we  cannot  presume  that  such  ruling 
was  made. 

II.  It  is  claimed  by  appellants  that  they  were  entitled  to  the 
removal  of  the  causes  under  the  provisions  of  the  act  of  Congress 
of  July  27,  1866,  as  amended  by  the  act  of  March  2,  1867.  Rev. 
Stat  U.  S.,  §  639. 

It  is  also  claimed  that  upon  the  showing  made  the  court  should 
have  ordered  the  removal  under  the  provisions  of  the  act  of  Con- 
gresSy  March  dd,  1875.  Petitions  and  affidavits  were  filed  which  it 
is  urged  comply  with  both  of  said   acts  of  Congress.    In  the  case 
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of  Tlie  Delaware  Railroad  Construction  Company  v.  The  Davenport 
&  St.  Paul  R.  R.  Co.,  46  Iowa,  406,  it  was  held  by  this  court  that 
the  State  court  had  power  to  inquire  into  tlio  truth  of  the 
facts  alleged  in  the  petition  for  a  change  of  fonim.  As  there 
announced,  we  are  satisfied  with  this  ruling  and  shall  adhere  thereto 
until  the  question  shall  be  otherwise  determined  by  the  coart  of 
last  resort. 

It  does  not,  therefore,  follow  that  the  mere  filing  of  a  petition 
and  affidavit  ipso  facto  removes  the  cause  without  regard  to  the 
character  of  the  suit,  or  the  form  or  allegations  of  the  application 
for  removal.  If  the  suit  is  not  one  which  under  the  laws  of  Con- 
gress may  be  removed,  it  is  the  duty  of  the  St&te  court  to  disregard 
the  application  for  removal,  and  proceed  with  the  trial  as  though 
no  such  application  had  been  made.  In  such  case  the  petit^'on  for 
removal  presents  a  question  of  law  for  the  determination  of  the 
State  court. 

In  our  opinion  the  ruling  of  the  court  below,  denying  the  right 
of  removal  of  these  suits,  was  correct,  upon  the  ground  that,  upon 
the  record  presented,  the  defendants,  Dennison  and  Meyer,  had  no 
right  to  a  removal  under  any  act  of  Congress. 

Section  639  of  the  Ee vised  Statutes  of  the  United  States,  so  far 
as  applicable  to  this  question,  is  in  these  words  : 

*'  Seco9id,  When  tlie  suit  is  against  an  alien  and  a  citizen  of  the 
State  wherein  it  is  brought,  or  is  by  a  citizen  of  such  State  against 
a  citizen  of  the  same  and  a  citizen  of  another  State,  it  may  be  so 
removed,  as  against  said  alien  or  citizen  of  another  State,  upon  ths 
petition  of  such  defendant  filed  at  any  time  before  the  trial  or  final 
hearing  of  the  cause,  if  so  far  as  it  relates  to  him  it  is  brought  for 
the  purpose  of  restraining  or  enjoining  him,  or  is  a  suit  in  which 
there  can  be  a  fijial  determination  of  the  controversy,  so  far  as  con- 
cerns him,  without  the  presence  of  the  other  defendants  as  parties 
in  the  cause.  But  such  removal  shall  not  take  away  or  prejudice 
the  right  of  the  plaintiff  to  proceed  at  the  same  time  with  the  sait 
in  the  State  court  as  against  the  other  defendants. 

*'  Tliird.  When  a  suit  is  between  a  citizen  of  the  State  in  which 
it  is  brought  and  a  citizen  of  another  State,  it  may  be  so  removed 
on  the  petition  of  the  latter,  whether  he  be  plaintiff  or  defendant, 
filed  at  any  time  before  the  trial,  or  final  hearing  of  the  suit,  if 
before  or  at  the  time  of  filing  said  petition  he  makes  and  files  ia 
said  State  court  an  affidavit,  stating  that  he  has  reason  to  believe^ 
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aod  does  believe,  that  from  prejudice  or  local  inflnenoe  he  will  not 
be  ablo  to  obtain  justice  in  such  State  court" 

The  act  of  March  3, 1875,  provides  :  "  That  in  any  suit  of  a  civil 
natare  *  *  *  ♦  in  which  there  shall  be  a  controversy 
between  citizens  of  different  States  *  ♦  ♦  ♦  either 
party  may  remove  said  suit  into  the  Circuit  Court  for  the  proper 
district ;  and  when,  in  any  suit  mentioned  in  this  section,  there 
shall  be  a  controversy  which  is  wholly  between  citizens  of  different 
States  and  which  can  be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  plaintiffs  or  defendants  actually  inter- 
ested in  such  controversy  may  remove  said  suit  to  the  Circuit  Court 
of  the  United  States  for  the  proper  district." 

These  suits  were  commenced  against  the  Davenport  &  St  Paul 
B.  K  Co.  to  obtain  a  judgment  against  it,  and  establish  a  mechanic's 
lien  against  its  property.  The  defendants,  Dennison  and  Thomp- 
son, were  made  parties  to  determine  an  incidental  question  in  the 
suit  The  debtor  company  was  an.  indispensable  party,  without 
whose  presence  the  suit  could  not  be  maintained.  The  railroad 
company  was  a  citizen  of  Iowa,  and  subject  to  the  jurisdiction  of 
its  courts.  These  parties  being  thus  properly  joined  as  defendants, 
if  Dennison  and  Thompson,  or  Meyer  as  his  successor,  had  peti- 
tioned for  removal  before  judgment  was  entered  against  the  rail- 
road company,  such  petition  could  not  be  entertained,  because  all  of 
the  defendants  were  not  citizens  of  States  other  than  Iowa,  and  un- 
der the  act  of  July  27, 1866,  re-enacted  in  section  639  of  the  Revised 
Statutes,  U.S.,  there  can  be  no  removal  upon  the  petition  of  a  defend- 
ant who  is  a  citizen  of  another  State,  excepting  in  a  suit  in  which 
there  can  be  a  final  determination  so  far  as  concerns  him,  without 
the  presence  of  the  other  defendants  as  parties  in  the  cause."  See 
Oardner  v.  Brown,  21  Wall.  40. 

The  act  of  March  2,  1867,  amendatory  to  the  act  of  1866,  being 
what  is  called  the  "prejudice  or  local  influence"  act,  is  applicable 
only  to  cases  where  one  of  the  parties  is  a  citizen  of  the  State  where 
suit  is  brought,  and  the  adverse  party  is  a  citizen  of  another  State. 
If  the  plaintiff  be  a  citizen  of  the  State  where  suit  is  brought,  and 
the  suit  be  against  two  defendants,  citizens  of  other  States,  and  a 
third  defendant,  a  citizen  of  the  same  State  as  plaintiff,  there  can  be 
no  removal  under  this  act    Serving  Machine  Co.^s  case,  18  Wall.  553» 

The  act  of  If  aroh  3,  1875,  as  to  the  right  to  a  removal  by  one  or 
more  of  the  parties,  plaintiff  or  defendant,  is  substantially  the  same 
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as  the  act  of  1866.  It  must  be  a  suit  in  which  there  is  a  contro- 
Tersj  which  is  wholly  between  citizens  of  different  States,  and 
which  can  be  fully  determined^  as  between  them,  without  the  pres- 
ence of  the  other  parties. 

III.  The  question  of  diflSculty  in  the  case  is,  whether  the  rights 
of  the  appellants  as  to  a  remoral  of  these  causes  have  been  en- 
larged or  changed  by  the  fact  that  before  a  change  of  forum  was 
sought,  the  plaintiffs  obtained  judgments  against  the  railroad  com- 
pany defendant,  and  decrees  establishing  mechanics'  liens  against 
the  property,  and  sold  the  same  upon  special  execution. 

It  is  a  question  of  jurisdiction.  If  at  the  commencement  of  the 
suit,  and  before  judgment  against  one  of  the  defendants,  the  State 
court  had  exclusive  jurisdiction  of  all  the  parties,  so  that  there 
could  be  no  removal,  it  seems  to  us  that  the  jurisdiction  could  not 
be  ousted  or  defeated  in  any  subsequent  stage  of  the  action.  Ex- 
clusive jurisdiction  having  once  attached  as  against  all  the  defend- 
ants, it  should  continue  until  there  is  a  complete  determination  of 
all  the  matters  in  controversy  between  all  the  parties. 

It  will  be  observed  that  the  language  of  both  the  act  of  1866  and 
that  of  1875  is  that  the  *'  suit ''  shall  be  removed.  The  **  9uiis,** 
in  these  cases,  are  against  the  Davenport  &  St.  Paul  R  R.  Co. 
principal  defendant,  and  the  claim  made  against  the  appellants 
trustees  is  a  mere  incident.  There  is  no  authority  in  either  statute 
for  splitting  a  controversy  or  suit  in  two  parts,  and  determining 
one  part  in  one  court  and  the  other  part  in  another  court  The 
result  of  such  a  severance  in  these  cases  would  be  that  upon  a  final 
determination  the  records  of  the  State  court  would  show  a  decree 
establishing  a  mechanic's  lien  against  the  property  of  the  principal 
defendant,  and  the  conclusion  of  the  decree  would  be  found  in  the 
Circuit  Court  of  the  United  States,  a  mere  incident  or  addenda, 
determining  whether  such  lien  be  superior  or  inferior  to  the  lien  of 
the  mortgage. 

We  do  not  think  either  of  the  statutes  in  question  contemplate 
any  such  dividing  or  severance  of  a  suit.  What  is  such  a  separate 
controversy  as  entitles  one  or  more  parties,  plaintiff  or  defendant, 
to  a  removal  of  the  suit  as  to  them,  we  are  not  called  upon  to  de- 
termine. It  seems  to  us  that  where  it  is  proposed  to  divide  one 
case  into  two,  the  two  parts,  when  thus  divided,  should  be  whoUj 
independent  of  each  other,  if  such  thing  be  possible. 

Judgment  affirmetL 
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Sherwood  v.  Snow. 

(46  Iowa,  481.) 

Partnerthip  —  unautliorized  note  for  individual  benefit 

tee  partner,  without  the  knowledge  or  consent  of  his  copartners,  and  not 
in  the  partnership  baainess,  executed  a  promisaory  note  in  his  Individ- 
oal  name,  and  for  his  own  benefit,  adding  the  firm  name  under  his  own. 
There  being  a  conflict  of  evidence  wliether  the  payee  was  informed,  at  the 
time  of  its  negotiation,  that  it  was  an  individual  transaction  ;  held^  that  the 

Jary  might  consider  the  circumstance  that  the  note  purported  to  be  the 
partner's  individual  obligation,  with  the  firm  name  underneath  his  own,  in 

^termining  that  disputed  question  of  fact. 

ACTION  on  a  promissory  note  against  a  firm  composed  of  Snow, 
and  two  of  the  name  of  Foote;  the  note  being  signed  by  Snow 
iodividnally,  with  the  firm  name  written  underneath^  and  being 
conditioned  ''  I  promise  to  pay."  The  Footes  answered,  denying 
^'that  they  or  either  of  them  are  in  any  manner  liable  to  plaintiff 
upon  the  note  sned  on,  individually  or  otherwise.  They  aver  that 
jaid  Sam.  W.  Snow  executed  said  note  for  his  own  individual  ben- 
efit without  the  knowledge  or  consent  of  these  two  defendants, 
and  that  he  signed  the  firm  name  of  Snow,  Foote  &  Co.  to  said 
•ote  without  their  consent;  that  said  Snow  had  no  power  or 
aothority  to  sign  the  name  of  said  firm  to  said  note;  that  said  Snow 
was  not  engaged  in  the  business  of  said  firm,  or  in  any  manner  con- 
nected therewith,  when  he  signed  the  name  of  the  firm  to  said 
note;  that  the  consideration  for  said  note  was  a  loan  of  money  by 
plaintiff  to  defendant  Snow,  for  his  own  individual  use  and  benefit, 
•8  plaintiff  at  the  time  well  knew,  or  had  good  reason  to  know." 
Verdict  for  plaintiff.     Defendants  appeal. 

J.  dt  S.  K.  Tracy  and  P.  H.  Smyth,  for  appellants. 

HaU  dt  Baldwin,  for  appellee. 

Day,  C.  J.  [Omitting  matters  of  elementary,  and  not  of  genera], 
interest.]  III.  The  defendants  asked  the  court  to  give  the  follow- 
ing instruction:  **  The  words  in  said  note,  viz. :  '  I  promise  to  pay/ 
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and  signed,  Sam.  W.  Snovr/  and  the  firm  name  of  Snow,  Foote  & 
Co.,  appearing  underneath  that  of  Snow,  is  a  circumstance  from 
which  the  jury  may  infer  that  plaintiff  knew,  or  ought  to  have 
known,  that  the  money  he  loaned  to  said  Snow  was  for  his  indi- 
vidual use,  and  not  for  the  use  or  benefit  of.  the  firm  of  Snow^ 
Foote  &  Co. ;  and  if,  from  all  the  facts  and  circumstances  of  the 
case,  the  jury  find  that  the  money  borrowed  of  plaintiff  by  said 
Snow  was  for  Snow's  individual  use  and  benefit,  and  that  plaintiff 
knew,  or  had  reason  to  know,  this  fact,  then  plaintiff  cannot 
recover  in  this  action,  and  your  verdict  must  be  for  defendant'* 
The  instruction  was  refused,  and  this  action  is  assigned  as  error. 
We  think  this  instruction  should  have  been  given.  There  is  a 
direct  conflict  in  the  evidence.  Snow  testifies:  '*  I  told  Sherwood 
that  the  money  loaned  on  the  note  was  for  my  own  use."  This  the 
plaintiff  positively  denies.  Snow  being  a  member  of  the  firm,  it 
certainly  was  not  in  accord  with  the  ordinary  way  of  doing  busi- 
ness that  for  a  firm  debt  he  should  sign  his  own  name,  and  follow 
it  with  the  name  of  the  firm,  in  which  his  own  name  was  included. 
This  was  a  circumstance  which  the  JU17  should  have  been  allowed 
to  consider,  in  connection  with  the  other  circumstances  proved. 
In  Ba?ik  of  Commerce  v.  Selden^  3  Minn.  155,  163,  it  is  said  ;  "It 
is  also  well  settled  by  the  American  decisions  that,  where  it  appears 
in  proof,  or  by  the  instrument  itself,  that  a  partnership  note  was 
given  for  the  private  debt  of  one  of  the  partners,  or  the  partner- 
ship name  was  used  for  the  accommodation  of,  or  as  surety  of  the 
partner  or  a  third  person,  and  that  such  fact  is  known  to  the  cred- 
itor, or  is  implied  from  the  nature  of  the  transaction,  at  the  time 
the  note  or  other  instrument  is  received  by  him,  the  burden  of 
proof  is  thrown  upon  the  creditor  to  show  a  previous  authority  or 
subsequent  consent  on  the  part  of  the  other  partners,  before  they 
can  be  charged.  1  American  Leading  Cases,  406  et  seq.y  and  the 
cases  there  cited." 

Appellee  claims,  however,  that  the  note  is  a  legal  instrument, 
having  a  well-defined  legal  significance,  which  speaks  for  itself, 
and  cannot  be  aided,  modified  or  changed  by  extraneous  circum- 
stances; and  that  it  is  the  right  and  duty  of  the  court  to  place  a 
construction  upon  it.  This  is  true.  The  note  is,  as  appellee 
claims,  the  joint  and  several  note  of  Sam.  W.  Snow,  and  of  Snow, 
Foote  &  Go.  This  it  was  the  province  of  the  court  to  say  to  the 
jury.    But  what  effect  is  to  be  given  to  the  circumstance  of 
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the  note  in  this  form,  in  connection  with  other  circumstanoes 
provedy  in  conflidering  the  question  whether  plaintiff  knew,  or 
ought  to  have  known,  that  the  money  was  borrowed  for  Snow's 
individaal  use,  is  for  the  determination  of  the  jury.  And,  in  con- 
gidering  the  note  for  this  purpose,  they  do  not  put  a  construction 
upon  it.  For  the  error  in  refusing  the  second  instruction  asked  by 
defendants  the  judgment  is  reversed. 

Judgment  reversed. 


Nbgus  v.  Negus. 

(46  Iowa,  487.) 

WSl — impHed  relocation  by  8itb$equent  birth  of  children, 

A  testator,  having  two  children,  beqaeathed  aU  his  estate  to  his  wife  ;  two 
other  children  were  subseqaently  born  to  him.  Meld,  that  this  revoked  the 
will  at  common  law.    {See  note,  p.  159.) 

THE  petition,  filed  by  the  testator's  widow,  alleged  the  execution  of 
a  will,  by  which  the  testator,  who  had  two  children  at  the  time, 
gave  all  his  estate  to  his  wife;  that  two  other  children  were  sub- 
sequently born  to  him ;  that  all  the  children  are  now  minors  ;  that 
the  will  had  been  proved,  and  letters  of  guardianship  for  all  the 
children  had  been  issued  to  defendant  Wilson,  who  claims  that  the 
birth  of  the  two  children  subsequent  to  the  execution  of  the  will, 
revoked  it,  and  that  he  had  a  right  to  be  consulted  in  renting  the 
property,  and  to  hold  for  the  children  the  proportion  of  rents  and 
profits  that  would  have  come  to  them  if  their  father  had  died  in- 
testate; and  alleged  that  she  is  the  sole  owner  of  the  property,  and 
prayed  that  she  might  be  so  decreed.  Defendants  demurred,  the 
demurrer  was  sustained,  and  plaintiff  appealed. 

Brannan  S  Jayne,  for  appellant. 

Richman  <6  Carskaddan,  for  appellee. 

Day,  C.  J.  In  McCullum  v.  McKenziej  26  Iowa,  610,  it  was  held 
liiat  the  birth  of  a  child  to  a  testator  subsequent  to  the  making  of 
the  will,  and  before  the  death  of  the  testator,  alone  operates  as  an 
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implied  revocation  of  the  will.  In  that  case  the  testator  had 
children  when  he  made  his  will.  In  this  case  the  testator  had  tipo 
children  when  he  willed  all  of  his  property  to  his  wife.  BecansB 
of  this  difference  in  facts  it  is  claimed  that  the  doctrine  of  McCnt- 
lum  y.  McKenzie  is  not  applicable  to  this  case.  No  case  of  verj 
controlling  authority  has  been  cited,  presenting  the  same  facts  as 
those  in  this.  In  Slisrry  v.  Lozier^  1  Bradford,  437,  a  seaman^ 
haying  two  children,  executed  at  a  shipping  office  in  New  York, 
in  1813,  a  will  giving  all  his  property  to  his  wife.  He  was  then  in 
very  moderate  circumstances,  but  subsequently  became  possessed 
of  a  very  large  estate,  and  had  five  other  children.  It  was  held  thai, 
the  will  of  1813  was  revoked  by  implication  or  presumption  of  law, 
derived  from  the  peculiar  circumstances  attending  its  execution  — 
the  alteration  in  the  decedent's  estate  and  the  subsequent  birth  of 
five  children.  In  Johnston  v.  Johnston,  1  Phillimore«  447,  decided 
in  1817,  by  Sir  John  Nicholl,  it  was  held  that  it  was  not  an. 
essential  ingredient  of  an  implied  revocation  that  a  subsequent 
marriage  should  concur  with  the  subsequent  birth  of  issue;  and  that 
the  birth  of  a  child,  when  accompanied  with  other  circumstanoea 
leaving  no  doubt  of  the  testator's  intention,  was  sufficient  to  revoke 
the  will  of  a  married  man.  When  the  testator,  in  that  case,  made 
his  will,  he  was  married  and  had  two  children  living.  His  will 
provided  for  these  and  a  third  child  in  ventre  de  sa  mere.  He  lived 
twenty-two  years  afterward,  and  his  property  had  augmented  from 
20,000  pounds  sterling  to  300,000  pounds  sterling.  He  died  end- 
denly,  leaving  three  children,  born  after  the  will,  wholly  unprovided 
for^  and  one  of  the  former  children  swept  away  the  whole  as  resid* 
nary  legatee.  **'  In  Gibbons  v.  Caunt,  4  Vesey,  840,  the  testator  made 
his. will  after  marriage  and  the  birth  of  two  children.  He  subae- 
quently  had  two  children;  his  wife  died  and  he  married  again,  but 
had  no  issue  of  that  marriage.  The  point  was  not  determined,  bat 
Lord  Alyanley  said:  'Such  a  case  as  this  has  never  yet  been 
decided;  the  birth  of  children  by  the  first  wife  after  the  execution 
of  the  will,  and  after  the  death  of  the  wife  a  subsequent  marriage^ 
and  no  children  by  that,  I  do  not  say  will  have  the  same  effect  I 
am  not  the  judge  to  decide  that,  but  there  is  not  a  single  argument 
applying  to  the  feelings  of  mankind,  to  draw  a  decision  from  the 
court,  that  will  not  apply  to  one  case  as  much  as  the  other.  Con- 
viction flashes  on  every  man's  mind  that  there  is  jnst  as  much  pie- 
sumption.     Why  are  these  subsequent  children  less  dear  to  hin^ 
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because  he  happened  to  have  other  children  bom  before?  I  think 
the  same  argument  ^vould  do  under  these  circumstances.'  '^  See 
Sherry  v.  Lozier,  1  Bradford,  451. 

In  Young's  Appeal,  39  Peun.  St.  119,  it  is  said:  "The  prin- 
ciple of  the  common  law  of  revocation  of  wills,  by  the  subsequent 
birth  of  issue^  is  stated  thus:  '  If  the  testator's  circumstances  be  so 
altered  that  new  moral  testamentary  duties  have  accrued  to  him 
subsequent  to  the  date  of  the  will,  such  as  may  be  presumed  to  pro- 
duce a  change  of  intention,  this  will  amount  to  an  implied  revoca- 
tion. Now,  it  matters  not  whether  it  be  said  that  this  principle 
vas  derived  from  the  Boman  law,  or  from  our  human  instincts  of 
justice.  Certainly  it  is  now  a  legitimate  element  of  our  common 
law,  and  we  would  not  have  i*eceived  it  but  for  those  instincts. 
The  Bomans  received  it  before  us,  because  they  were  before  us, 
and  because  they,  too,  were  human.' "  Whilst  we  have  found  no 
adjudicated  case  precisely  in  point,  we  are  of  opinion  that  the  fact 
that  the  testator  in  this  case  had  two  children  at  the  time  he  made 
his  will  does  not  take  the  case  out  of  the  principle  determined  in 
McOuUum  V.  McKenzie.  In  that  case  it  is  said  :  "  Certainly,  as  to 
a  child  bom,  as  this  one  was,  eighteen  months  after  the  testament- 
ary act,  there  could  be  no  intention  to  disinherit.  And,  surely, 
we  need  not  say  that  the  birth  of  this  child  instantly  created  new 
duties  and  obligations,  worked  such  a  change  in  the  father's 
domestic  relations  as  to  necessarily,  properly  and  most  reasonably 
influence  and  sway  his  affections  and  conduct,  and,  we  may  add, 
legally  operate  to  presumptively  change  his  intention  in  the  dispo- 
sition of  his  property,  as  expressed  in  his  will."  .  The  same  may  be 
said  as  to  the  two  post-testamentary  children  in  this  case,  one  of 
whom  was  bom  four,  and  the  other  six  years  after  the  execution  of 
the  win.  A  presumption  of  an  intention  to  disinherit  them  does 
not  arise  from  the  disinheriting  of  the  two  older  children. 
[Omitting  discussion  as  to  effect  of  a  local  statute.] 
The  demurrer,  we  think,  was  properly  sustained. 

Affirmed. 

ROTB  BT THE  BvPOBTBB.— The  doctrine  of  this  case  Is  at  least  doubtful,  so  far 
■sH  holds  that  at  common  law  the  subsequent  birth  of  a  child,  without  any  other 
ebcumstances,  will  imply  a  revocation  of  a  will.  In  the  principal  case  the  prevloufl 
birth  of  two  children  may  have  been  a  circumstance  to  be  considered  in  arriving  at 
the  testator's  supposed  intentions,  but  in  the  case  cited  and  relied  on  {,MeOuOum  ▼. 
McEenzfe,  SSIowa,  510),  there  was  no  such  circumstance. 

It  WM  a  matter  of  great  controversy  in  the  earliest  cases  whether  subsequent  marriage 
and  the  birth  of  a  child  would  revoke  a  will,  but  this  was  at  last  settled  in  the  afflrmatlvOi 
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BruOt  T.  WWelna,  i  Johns.  Ch.  606,  and  oases  there  cited.  But  it  was  early  laid  down 
In  the  Prerogative  Court  of  Doctor's  Commons,  that  subsequent  birth  alooe  would 
not  have  that  effect.  Shepherd  v.  Shepherd^  5  T.  R.  51,  n.  Here  the  court  said  :  ^*  A 
jH^at  many  cases  have  been  cited  at  the  bar  to  show  that  batchelors'  wills  have  been 
aet  aside  on  a  subsequent  marriage  with  issue.  These  cases  are  undoubtedly  law,  as 
well  as  a  great  many  others  which  might  be  mentioned,  where  the  courts  have  gone 
-every  length  to  revoke  wills  which  have  been  made  In  a  state  which  has  been  entirely 
altered ,  and  where  testamentary  acts  have  been  held  forth  as  Indicative  of  an 
Inclination  to  have  that  will  set  aside.  And  this  Is  well  founded;  for  the  very  power  of 
devising  Is  an  Indulgence  allowed  by  the  laws  of  particular  States  for  the  purpose  of 
family  prcivlslons.  Therefore,  where  so  entire  a  change  In  the  ciroumstanoes  of  a 
person  has  happened,  or  when  new  objects  of  care  arise  which  he  could  not  have  had 
in  his  eye  at  the  time,  this  will  Is  no  longer  regarded  as  a  considerate  provision,  but 
by  operation  of  law  is  revolted.  Hence  It  Is  that  alienations  or  settlements  of  real 
property  revoke  precedent  wills ;  and  hence  it  is  that  subsequent  marriage  and  birth 
of  issue  revoke  a  batchelor's  testament.  But  I  do  not  find  any  case  which  goes  to 
prove  that  a  married  man's  Mill  may  be  set  aside  by  the  birth  of  children ;  and  the 
principle  already  advanced  will  not  embrace  it  so  as  to  authorize  any  decision  upon 
it  in  favor  of  the  issue;  because  by  marriage  and  children  the  case  of  a  batchelor  la 
entirely  Altered,  but  the  case  of  a  married  man  with  children  is  not  so  by  the  birth 
of  more,  and  the  law  cannot  presume  a  wish  in  the  married  man  to  have  his  wlU 
altered.  Marriage  and  children  at  once  revoke  a  will ;  but  marriage  alone  will  not; 
because  the  law  allows  other  provisions  for  a  wife,  and  she  may  provide  for  henelf 
previous  to  the  marriage ;  if  she  do  not  it  is  her  own  fault,  and  the  law  will  not  pre- 
sume any  thing  in  her  favor  to  revoke  her  husband's  will.  This  Is  settled  in  abundance 
of  cases,  and  is  an  incontrovertible  position  ;  and  as  marriage  alone  will  not  do  this, 
so  the  birth  of  children  alone  will  not,  unless  under  very  special  clrcumstaooea.  It 
has  been  sometimes  done  on  a  combination  of  circumstances,  but  never  on  the  mer» 
ground  of  the  birth  of  a  child.'* 

Nothing  different  from  this  was  decided  in  Johntion  v.  Johngton,  1  Phil.  447.  Here 
it  was  held  that  the  birth  of  a  child,  when  accompanied  with  other  drcumstaiiQee, 
leaving  iw  doubt  of  the  testator's  intentioHy  was  sufficient  to  revoke  the  will  of  a  mar- 
ried man.  In  that  case  the  testator  not  only  had  previous  ohildren,  and  provided  for 
one  in  ventre  de  isa  mh-e^  but  his  property  had  augmented  from  20,0001.  to  800,OOOL,  and 
the  subsequent  children  were  left  entirely  unprovided  for. 

In  Doe  V.  Barfordy  4  M.  &  S.  10,  where  one  made  a  will  after  he  married,  and  thenl»7 
devised  to  his  niece,  and  died  leaving  his  wife  pregnant  with  a  child  subsequently 
born,  of  which  pregnancy  he  had  been  Ignorant,  Lord  Sllrnborocoh  held  that  this 
did  not  revoke  the  will.  He  said :  ^*  But  if  It  is  to  be  understood  that  every  will  la 
made  upon  a  tacit  condition  that  It  shall  stand  revoked  whenever  the  testator  by  the 
olrcumstance  of  the  birth  of  a  child  becomes  morally  bound  to  provide  for  it,  I  do 
not  see  why  the  birth  of  any  one  of  a  numerous  succession  of  ohildren  woold  not 
equally  work  a  revocation.  But  where  are  we  to  stop  ?  Is  the  rule  to  vary  with  evety 
change  which  constitutes  a  new  situation  giving  rise  to  new  moral  duties  on  the  pert 
of  the  parent?'* 

The  American  text-writers  approve  the  doctrine  of  these  cases.  Kent  says  (4  G6m. 
^SQm.)  '*the  better  opinion  Is  that  under  the  English  law  there  must  be  the  concur- 
rence of  a  subsequent  marriage  and  a  subsequent  child,  to  work  the  revocation  of  a 
wlir*;  and  Redfleld  (ch.  7,  p.  293)  says,  "it  seems  that  a  subsequent  birth  of  a 
child  will  not  amount  to  a  revocation.'* 

Chancellor  Kent  came  to  the  same  eoaolusion  in  Brmh  ▼.  TFIOWns,  4  Johns.  Ch.  516^ 
although  he  conceded  that  the  point  was  not  neoessarily  under  examination.  Heoeve 
there  a  learned  and  analytical  treatment  of  the  subject. 

IxkSneedv.  Ewing,  5  J.J.  Harsh.  472,  the  doctrine  of  the  prinolpal  case  wm  held. 
but  it  was  oonoeeded  to  be  obiter  because  the  matter  was  regulated  by  statute.  The 
court  say:  **  This  statute  Is,  in  our  opinion,  in  accord  with  the  pre-existing  law«  end 
Is  only  declaratory  of  It  Beason  and  principle,  as  well  as  a  pieponderanoe  of  author- 
ity,  repudiate  the  notion  that  both  marriage  and  issue  are  necessary  to  en  *'*nrltiMl 
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ivvocBttoo;  see  tlie  masterly  argument  of  Fonblanque  in  Vol.  t,  note  b.  This  argo* 
neot  of  the  dtstinguiahed  annotator  is  ascoDolusiye  as  reason  oould  make  It ;  and, 
althoogfa  It  may  be  opposed  by  a  numerical  majority  of  deolslons  and  dieta^  it  is  sus- 
tained by  a  deoislve  preponderance  of  authorUy,  and  by  acknowledged  pilnolples." 
fiut  tbe  oourts  do  not  point  to  the  **  authority." 

In  MeCay  v.  JfcOay^  1  Hurph.  (K.  C.)  447,  the  testator  having  had  a  child  born  sub- 
Mquent  to  hie  will.  In  his  last  illness  asked  his  physician  If  he  thought  bis  lllneee 
dsagerous,  for  If  it  was  he  wished  to  provide  for  his  youngest  child.  The  physician 
told  him  bethought  him  better,  and  advised  a  postponement.  He{d,that  these  circum- 
ttaoces  did  not  amount  to  a  revocation.  There  was  no  careful  consideration  of  the 
gaettkm,  however,  so  far  as  the  opinion  discloses. 

In  Ath  V.  AA^  9  Ohio  St.  388,  It  Is  said,  obiter^  *^  By  the  common  law  perhaps  both 
Btanfage  and  the  birth  of  a  (shlld  were  neoeaeary  to  coustltute  such  Implied  revooi^ 
Hon.'* 

In  Tondinaon  v.  2bm24neon,  1  Ashm.  (Penn.)  227,  it  is  said  **The  numerical  weight 
of  English  authority,  perhaps,  Is  that  both  a  subsequent  marriage  and  the  subsequent 
Urtii  of  Isane  are  required  In  order  to  Induce  courts  of  Justice  to  consider  a  previous 
will  revoked  by  Implication ; "  but  the  matter  was  even  then  otherwise  regulated  by 
sutute  In  Pennsylvania. 

The  subject  Is  a  matter  of  statutory  regulation  In  Bngland  and  most  of  the  United 
States  of  America,  in  accordance  with  what  the  principal  case  conceives  to  have 
besD  the  oommoQ  law. 


Hamiltok  y.  Hoopbb. 

(46  Iowa,  615.) 

PromUaory  note  —  material  alteration — agency, 

Where  ft  hasbftiid  sells  his  wife's  personal  property,  and  takes  in  pajmeiit  a 
note  made  by  several  persons  jointly,  payable  to  her  order,  and  sabsequently 
procures  the  signature  of  another  maker,  without  the  knowledge  or  consent 
of  his  wife  or  the  original  makers,  h^ld,  (1)  a  material  alteration  which 
releases  the  original  makers ;  (2)  that  the  last  signer  is  not  discharged;  (8) 
that  the  husband  was  the  agent  of  the  plaintiff,  and  deliyerlng  of  the  note 
to  him  hj  the  makers  was  a  delivery  to  the  plaintiff. 

ACTION  upon  a  promissory  note,  payable  to  the  order  of  Jane 
Hamiltony  executed  by  Asa  Hooper,  William  Moody,  Cordelia 
Koody  and  A.  P.  Ferguson. 

The  caoBe  was  submitted  to  the  court  below  upon  the  following 
agreed  facts:  ''The  plaintiff,  Jane  Hamilton,  was  the  owner  of 
certain  cattle,  which  James  Hamilton,  her  husband,  for  plaintiff, 
sold  to  the  defendant,  Hooper,  for  the  sam  of  $500,  and  took  in 
payment  of  eaid  sum  a  note  executed  by  Hooper  to  plaintiff,  with 
William  Moody  and  Cordelia  Moody  as  joint  makers  thereof,  and 
said  note  was  delivered  to  said  James  Hamilton.  Very  soon  after 
Vol.  XXVI  —  21 
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Bttid  note  was  delivered  to  James  Hamilton,  and  on  the  same  day, 
and  before  delivering  said  note  to  plaintifF,  said  James  Hamilton 
meeting  the  defendant,  Ferguson,  who  is  a  brother-in-law  of  the 
defendant.  Hooper,  requested  him  to  also  sign  said  note,  which  he 
did,  without  the  knowledge  of  Hooper,  or  William  Moody  or  Cor- 
delia Moody,  and  thereafter  the  said  James  Hamilton  carried  iiaid 
note  to  plaintiff  and  delivered  it  to  her.  There  was  nothing  said 
between  James  Hamilton  and  the  defendants,  Hooper  and  William 
and  Cordelia  Moody,  about  obtaining  the  signature  of  Ferguson  to 
said-note,  nor  did  they  know  that  said  signature  had  been  obtained 
until  sait  was  brought  on  the  same.  Nor  did  plaintiff  know,  before 
the  trial  of  this  cause,  that  Ferguson's  signature  was  obtained  with^ 
out  the  knowledge  or  consent  of  the  other  makers  of  the  note*' 
Judgment  for  all  the  defendants.    Plaintiff  appeals. 


9* 


W.  A.  Foster,  for  appellant. 
Davison  &  Lane^  for  appellee. 

Day,  G.  J.  I.  From  the  foregoing  facts,  it  appears  that  as  to 
Hooper  and  William  and  Cordelia  Moody,  the*  note  was  fully  exe- 
cuted and  delivered  to  the  agent  of  plaintiff  before  it  was  signed  by 
Ferguson,  and  his  signature  was  obtained  by  James  Hamilton 
without  their  knowledge  or  consent.  The  law  is  well  settled  that 
this  constitutes  a  material  alteration  of  the  note,  which  avoids  it 
as  to  all  the  prior  parties  thereto.  HalFs  AdnCx  v.  McHenry^  19 
Iowa,  521;  Divkerman  v.  Miner,  43  id.  508,  and  cases  cited. 

It  is  urged  that  the  note  was  not  f  ally  issued  and  delivered  to  the 
payee  when  Ferguson's  name  was  signed,  and  that,  for  this  reason, 
the  rule  above  announced  does  not  obtain.  It  is  clear,  however^ 
that  James  Hamilton  was  not  the  agent  of  any  makers  of  the  note. 
He  was  the  agent  of  plaintiff  in  the  sale  of  the  cattle,  and  the 
taking  of  the  note  with  sureties.  The  delivery  of  the  note  to  him 
was,  as  to  the  makers,  a  delivery  to  the  plaintiff.  The  procuring  of 
the  signature  of  Ferguson  was  the  act  of  the  plaintiff,  done  by  her 
agent. 

II.  As  to  the  defendant,  Ferguson,  the  note  is  binding.  This 
point  was  so  determined  in  Dickerman  t.  Miner,  supra*  As  to  all 
the  defendants,  except  Ferguson,  the  judgment  is  aflSrmed.  As  to 
defendant,  Ferguson,  the  cause  is 

Re^mrutL 
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Laub  t.  Paikb. 

(46  Iowa,  660.) 

PromiBBory  note  —  fMxterial  alUration. 

Where  one  signed  a  promieoory  note  aa  euretj,  and  added  the  word  **  Buret j  " 
to  his  8i|[^natare,  the  erasare  of  that  word  before  indorsement  dischazges 
him  from  liability. 

ACTION  on  a  promiBSorj  note  signed  by  the  defendant  Paine  as 
surety,  with  the  addition  of  '^ surety"  to  his  signature.  The 
case  was  tried  by  the  court,  which  found  the  following  facts  and 
conclusions  of  law. 

*•  1.  The  payee  of  the  note,  after  the  delivery  thereof,  altei*ed 
said  note  by  erasing  therefrom  the  i^ord  surety,  which  the  defend- 
ant Paine  had  written  after  his  name.  2.  Said  Paine  was  in  fact 
a  surety  on  the  note.  3.  Such  alteration  was  made  for  the  pur- 
pose of  destroying  the  evidence  on  the  face  of  said  note  that  Paine 
was  a  surety,  and  so  that  upon  the  face  thereof  he  would  appear  to 
be  a  principal  debtor  instead  of  surety.  4.  The  plaintiff  became 
the  owner  of  said  note  before  maturity,  for  a  good  consideration,  in 
the  usual  course  of  business,  without  notice  of  any  alteration 
thereof.  5.  The  court  finds  as  a  matter  of  law  that  such  alteration 
was  not  a  material  alteration,  and,  therefore,  did  not  vitiate  said 
note." 

Judgment  for  plaintiff.     Defendant  appeals. 

George  W.  Pained  for  appellant 
/.  B,  Griffith,  for  appellee. 

Adams,  J.  [Omitting  a  point  of  practice.]  II.  By  the  erasure 
of  the  word  surety  after  Paine's  name,  he  became  liable  to  be  sub- 
jected to  the  necessity  of  sho¥ring  by  parol,  as  between  him  and  the 
principal,  what  his  true  relation  to  the  instrument  was,  whereas, 
before  the  alteration,  it  appeared  upon  its  face. .  Nor  is  this  a 
trifling  matter.  The  evidence  when  wanted  might  not  be  obtain- 
able. If  the  rule  contended  for  by  the  appellee  is  correct,  whoever 
signs  a  note  as  surety  is  exposed  to  hazards  far  beyond  what  his 
omtraet  imports. 
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It  is  true  that  the  rale  contended  for  was  held  by  a  majority  of 
the  court  in  Humphreys  v.  Crane^  5  Cal.  173.  In  that  case  a  mem- 
orandum had  been  made  upon  the  note  to  the  effect  that  certain 
parties  who  had  signed  it  were  sureties.  This  memorandum  the 
holder  tore  off.  It  was  held  that  the  alteration  was  not  materiaL 
The  court  said:  ^'The  defendants  were  liable  to  the  plaintiff 
whether  they  signed  as  principals  or  sureties^  and  it  is  well  settled 
that  an  alteration  which  does  not  vary  the  meaning,  the  natnre 
or  subject-matter  of  the  contract,  is  immaterial.*'  In  our  opinion, 
however,  the  court  in  that  case  erred  in  assuming  that  the  altera- 
tion did  not  vary  the  meaning,  nature  or  subject-matter  of  the 
contract  It  is  true  the  holder  of  a  promissory  note  may  recover 
the.  whole  amount  of  a  surety  and  as  speedily  as  of  the  principal. 
The  meaning  and  nature  of  the  contract,  so  far  as  liability  to  the 
holder  is  concerned,  is  not  changed  by  an  alteration  like  the  one  in 
question;  but  the  meaning  and  nature  of  the  contract  as  between 
ihe  surety  and  principal  is  greatly  changed,  and  this  is  snflBicient  to 
make  the  alteration  a  material  one.  The  principle  hero  involved 
haa  been  decided  repeatedly,  and  by  this  court.  In  Haffs  Adm*x 
V.  McHenry^  19  Iowa,  521,  the  signature  of  one  Lyon  was  proeaied 
as  co*maker  without  McHenry's  consent  It  was  held  that  Mc* 
Henry  was  thereby  discharged,  aud  yet  it  is  evident  that  McHenry's 
contract  with  the  plaintiff  was  not  changed.  See,  also,  Hamilion 
V.  Hooper,  ante;  Gardner  v.  WaLsk,  5  El.  &  Bl.  83  ;  32  Eng.  L.  & 
Eq.  162  ;  Robinson  v.  Reed,  4  M.  &  B.  349 ;  32  Eng.  L.  &  Eq.  2ia. 

[Omitting  a  point  not  passed  upon.] 

As  we  hold  the  alteration  to  be  material,  the  ease  must  be 

Reversed^ 


FALLoifT  y.  Chidesteb. 

|ilIowa,iS8&) 

WiU'^if^pliedre9oeaUon^iiUeunderinv<aidroiU^^i^ 

A  will,  not  providing  for  children  of  the  testator  Babseqaentlj  to  be  born^  li 
ie<v*oked  in  law,  |m*»  tanto,  hj  the  Bulysequent  birth  of  a  child  to  the  testator 
In  Us  llfe4ime»  despite  a  stetnte  providing  thai  it  can  be  revoked  only  bf 
cancellation,  destrnction,  or  the  execution  of  a  subsequent  wilL 
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A  will  does  xu>t  determine  the  title  to  property  devised  by  it ;  so,  where  one 
pardiAflefl  property  devised  to  his  grantor  by  an  invalid  will,  he  does  not 
oocapy  the  position  of  a  bona  fide  purchaser  without  notice,  as  to  the  lawful 
heir. 

One  of  two  owners  of  the  same  real  estate  cannot  defeat  the  title  of  his 
CO  tenant  by  the  poxchaae  of  a  tax  title ;  his  pnrcbase  of  U  is  in  trust  for 
his  co-tenant. 

ACTION  to  qniet  title.     Defendant  appealed.     The  facts  are 
stated  in  the  opinion. 

L.  W,  Ross  and  Temple  £  Phelps,  for  appellant. 
H.  E,  Oristoold  and  Phelps  <£  De  Lano,  for  appellee. 

Beck,  J.  I.  The  plaintiff  olaims  title  to  the  lands  in  contro* 
yersy  as  sole  heir  of  Stephen  Thompson  Carey.  The  defendant 
olaims  title  to  one  undivided  one-half  of  the  lands  nnderadeed 
executed  by  plaintiff's  ancestor,  and  to  the  other  undivided  one- 
half  under  a  deed  executed  by  Martha  E.  Eubank,  alleged  to  be 
the  devisee  of  the  land  under  the  will  of  Carey.  By  the  decree 
of  the  court  below  the  title  of  one  undivided  one-half  of  the  land 
was  declared  to  be  vested  in  defendant,  being  the  interest  claimed 
by  him  under  the  deed  executed  by  Carey  in  his  life-time.  Of  this 
provision  of  the  decree  no  complaint  is  made  by  plaintiff  in  this 
court  The  facts  upon  which  it  is  based  need  not  be  considered 
in  the  discussion  of  the  other  branch  of  the  case. 

XL  The  will  under  which  defendant  claims  title  to  the  other 
nndiyided  one-half  of  the  land  was  executed  by  plaintiff's  father, 
Stephen  Thompson  Carey,  June  2,  1849,  and  was  admitted  to  pro- 
bate by  the  proper  court  of  Pottawattamie  county  on  the  4th  day 
of  Jane,  1855.  Carey  departed  tins  life  in  1853,  or  1854.  The 
will  devises  to  the  wife  of  the  testator  all  his  property,  both  real 
aod  personal.  The  widow  of  Carey,  Martha  E.,  intermarried  with 
C.  Eubank. 

After  the  execution  of  the  will,  in  1851,  the  daughter  of  Stephen 
Thompson  Carey  and  his  wife,  Martha  E.,  was  born. 

Defendant  purchased  the  lands  and  received  a  deed  therefor, 
March  22, 1870.  On  the  9th  day  of  September,  1874,  a  treasurer's 
deed  was  executed  to  him  for  the  same  lands  upon  a  sale  in  1869 
for  the  taxes  of  1868.  Defendant  claims  title  to  the  undivided 
one-half  of  the  land  in  controversy  under  the  deed  of  Martha  E. 
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Enbanky  claiming  that  she  is  the  sole  devisee  of  Carey;  he  also 
claims  title  to  the  same  interest  under  the  tax  deed.  We  are 
required  to  consider  the  validity  of  each  claim  of  title  set  up  by 
him. 

III.  1st.  As  to  the  title  derived  from  Martha  £.  Eubank.  It 
will  have  been  observed  that  the  plaintiff  was  bom  after  the  execu- 
tion of  her  father's  will  and  before  his  death.  This  court  has  held 
that  the  birth  of  a  child  to  a  testator^  before  his  death,  but  subse- 
quently to  the  execution  of  the  will,  operates  as  an  implied  revoca- 
tion thereof.  McCullum  v.  McKenzie^  26  Iowa,  510;  Carey  v. 
Baughn,  36  id.  540;  Negus  v.  Negus,  487,  ante.  The  statutes  in 
force  at  the  time  of  the  execution  and  probate  of  the  wills  involved 
in  these  cases  are  the  same  that  are  applicable  to  the  case  before  us, 
the  provisions  of  the  Code  of  1851  being  applicable  to  all  these 
cases. 

Defendant  insists  that,  as  the  cases  just  cited  were  decided  with- 
out reference  to  the  statute  in  force  at  the  time  the  rights  of  the 
parties  accrued,  and  are  in  conflict  therewith,  they  are  not  to  be 
followed.  He  insists  that,  under  the  statute,  wills  were  not  revoc- 
able by  the  subsequent  birth  of  a  child  to  the  testator.  To  sup- 
port this  position  he  relies  upon  section  1288  of  the  Code  of  1851, 
which  is  in  these  words:  •*  Wills  can  be  revoked,  in  whole  or  in  part, 
only  by  being  cancelled  or  destroyed  by  the  act  or  direction  of  the 
testator,  with  the  intention  of  so  revoking  them,  or  by  the  execu- 
tion of  subsequent  wills." 

There  are  two  kinds  of  revocation  of  wills,  one  by  the  act  of 
the  party,  the  other  by  operation  of  law.  This  section  prescribes 
the  manner  of  revocation  of  the  first  character.  Wills  that  have 
never  been  revoked  by  the  testator  may  not  be  enforced  by  the 
law,  that  is,  they  will  be  treated  as  revoked  in  the  sense  the 
word  is  used  in  McCullum  v.  McKemie,  supra.  Thus,  in  conflict 
with  the  views  of  defendant's  counsel,  who  insist  that  there  can  be 
no  revocation  except  in  the  manner  prescribed,  a  will,  by  the  pro- 
visions of  section  1284  of  the  Code  of  1851,  which  fails  to  provide 
for  posthumous  children,  will  not  be  enforced — will  be  treated  as 
revoked.  The  very  context  of  the  section  relied  upon  by  defend- 
ant's counsel  refutes  their  argument.  This  view  suflSciently  explains 
the  fact  that  the  statute  relied  upon  by  defendant  was  not  consid- 
ered in  the  decision  of  the  cases  above  cited. 

IV.  It  is  argued  that  the  rule  of  McCullum  v.  McKisnzie,  supra. 
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is  in  conflict  with  principle  and  the  weight  of  authority.  While 
we  are  not  inclined  to  doubt  its  correctness,  we  may  notwithstand- 
ing remark  that,  as  it  is  an  established  rule  of  property,  we  would 
not  bo  authorized  to  overrule  the  case  announcing  it,  unless  it  should 
appear  flatly  in  conflict  with  reason  and  the  authorities.  This  can- 
not be  fairly  claimed. 

V.  The  next  position  of  counsel  for  defendant  is,  that  the  pro- 
bate of  the  will  is  conclusive,  and,  therefore,  the  will  itself  must 
be  regarded  as  valid  until  it,  or  the  probate  thereof,  be  set  aside  by 
proper  proceedings.  The  premise  of  this  proposition  is  correct, 
but  the  conclusion  is  not  admissible. 

The  probate  of  the  will,  under  the  statute  in  force  at  the  time, 
had  the  effect  to  establish  its  execution,  and  render  it  admissible  as 
an  instrument  of  evidence  in  the  courts  of  the  State,  and  nothing 
more.  Code  1851,  §§  1297, 1300.  It  did  not  establish  the  testa- 
mentary character  of  the  instrument,  and  give  validity  to  a  title 
based  upon  it  The  effect  of  the  will  and  its  interpretation, 
whereon  titles  under  it  rested,  were  not  determined  in  the  proceed- 
ings for  its  probate.  These  were  matters  for  adjudication  when 
rights  and  property  where  claimed  under  the  will.  Evans  v. 
Anderson,  15  Ohio  St  324;  3  Redf.  on  Wills,  61;  1  Jarman  on  Wills, 
22 ei  seq,  (3d  Am.  ed.). 

VI.  It  is  maintained  by  counsel  that  as  defendant  is  a  bona  fide 
purchaser  under  the  will,  without  notice  of  plaintiff's  claim,  he  will 
hold  the  land  against  her  title.  This  position  demands  considera- 
tion liere.  The  facts  of  the  case  may  be  stated  in  aid  of  an  under- 
standing of  the  question  we  ai'e  required  to  determine.  The  plain- 
tiff holds  title  as  the  heir  of  Carey.  Defendant  sets  up  title  under 
a  will  of  Carey.  We  hold  plaintiff's  title  to  be  valid  and  defendant's 
to  be  invalid  because  the  will  was  revoked  by  operation  of  law,  and 
is,  therefore,  void.  Defendant  acquired  no  equity  against  plaintiff 
by  the  acquisition  of  the  invalid  title  under  the  will.  This  cannot 
be  and  is  not  denied.  The  case  is  not,  therefore,  a  contest  of  an 
equity  of  defendant  against  the  legal  title  of  plaintiff.  Neither  is 
it  a  contest  between  an  equity  on  the  side  of  defendant  and  a  legal 
title  held  by  plaintiff.  There  is  no  contest  of  equities,  but  of  legal 
title  set  up  by  the  parties.  No  question  of  notice  under  the  regis- 
try laws  arises  in  the  case.  The  claim  set  up  by  defendant,  which 
we  are  now  considering,  is  that,  having  acquired  a  legal  title  in  form 
which  is  void  in  ^effect,  he  may  hold  the  land  thereunder,  because 
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when  he  acquired  it  he  had  no  notice  of  the  valid  legal  title  of  plain- 
tiff.     The  statement  of  the  case  presents  to  the  legal   mind  an 
answer  to  plaintiff's  claim.     The  rules  of  notice  applicable  to  con- 
flicting claims  and  titles,  other  than  notice  by  the  I'egistryof  deeds, 
are  these  :    One  who  acquires  a  legal  title  to  lands  with  notice  of 
an  equity  held  by  another  holds   the  land  subject  to  such  equity. 
The  converse  is  also  true,  namely:  one  who  acquires  a  legal  title 
without  notice  of  an  outsanding  equity  holds  the  land  free  from  the 
equitable  title.    The  first  rule  is  based  upon  the  frauds  or  mala  fides 
of  the  holder  of  the  legal  title  which  makes  that  title,  in  his  hands, 
inferior  to  the  equitable  title.     The  second  rule  is  based  upon  a  sim- 
ple recognition  of  the  validity  of  the  legal  title,  its  superiority  in  the 
hands  of  an  innocent  and  bofiajide  holder  to  equitable  claims.  This 
is  the  whole  extent  of  the  doctrine  of  notice.    We,  of  course,  will 
be  understood  as  not  speaking  of  notice  under  the  registry  statates^ 
for,  as  we  have  said,  nothing  of  the  kind  exists  in  this  case.    Defend- 
ant cannot  and  does  not  claim  any  thing  on  account  of  the  registry 
of  deeds  under  which  he  holds  title  or  that  plaintiff's  claim  or  lien 
is  affected  by  the  registry  laws.    Now  it  cannot  be  claimed  that, 
apart  from  the  registry  statutes,  one  who  acquires  an  invalid  title 
will  hold  the  land  against  another  who  has  the  valid  legal   title 
accompanied  by  the  right  in  equity  to  the  land,  on  the  ground  that 
the  first  had  no  notice  of  the  legal  title  and  equity  of  the  last.     Yet 
this  is  the  precise  claim  made  by  defendant's  counsel.    The  plain* 
tiff  holds  the  legal  and  equitable  title  to  the  lands  as  heir  of  Carey; 
the  law  does  not  require  her  heirship  or  her  title  thereunder  to   be 
the  subject  of  registry  ;  defendant  sets  up  a  legal  title  under  a  will 
of  Carey,  held  to  be  void  as  to  plaintiff,  and  insists  upon  holding  the 
land  on  the  ground  that  he  had  no  notice  of  plaintiff's  title  based 
upon  her  heirship. 

Foulkey.  Zimmerman^  14  Wall.  113,  cited  by  defendant's  counsel, 
is  not  in  conflict  with  the  foregoing  views.  In  that  case  a  will  had 
been  admitted  to  probate  and  the  devisee  thereunder  had  conveyed 
lands  devised  by  the  will.  Subsequently  the  order  of  probate  waa 
set  aside.  It  was  held  that  the  purchaser  from  the  devisee  acquired 
title  to  the  lands.  The  order  admitting  the  will  to  probate,  as  we 
have  seen,  was  an  adjudication  upon  the  question  of  the  execution 
of  the  will,  not  its  effect.  The  purchaser  relied  upon  this  adjudi- 
cation and  was  entitled  to  protection  as  a  good  faith  purchaser 
thereunder.    In  the  case  before  us  the  adjudication  as  to  the  execa* 
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tioQ  ol  the  will,  which  was  had  upoa  its  probate,  is  not  brought  iu 
question.  The  effect  of  the  will  is  only  considered.  Defendant 
relied  npon  no  adjudication  of  the  probate  court  involving  the 
effect  of  the  will.  He,  therefore,  can  claim  no  protection  against 
the  invalidity  of  the  will  as  determined  in  this  case. 

VIL  2.  As  to  the  tax  title.  The  defendant  acquired  title  to  the 
undivided  one-half  of  the  land  in  1870.  The  tax  deed  to  him  was 
executed  in  1874  npon  a  sale  made  in  1869.  He  is  presumed  to 
have  acquired  the  tax  title  in  trust  for  his  co-tenant,  if  it  is  to  be 
regarded  as  valid,  and  cannot  enforce  it  against  her.  Weave  v.  Van 
Meter  et  al,  42  Iowa,  128. 

VIIL  The  defendant  insists  that  plaintiff  will  be  granted  no 
relief  without  requiring  her  to  do  equity  by  the  payment  of  the 
amonnt  due  him  for  taxes.  It  cannot  be  denied  that  defendant  is 
entitled  to  recover  from  plaintiff  on  account  of  the  taxes  paid  by 
him.  But  as  he  made  no  such  claim  in  his  pleadings  and  there  is 
DO  evidence  from  which  the  amount  he  is  entitled  to  recover  may 
be  determined,  he  cannot  have  such  relief  in  this  case. 

We  have  considered  all  questions  made  in  the  argument  of  coun- 
sel and  find  no  ground  for  disturbing  the  decree  of  the  District 

Court ;  it  is  aflSrmed, 

Decree  affirmed. 


Eoss  V.  City  of  Clinton. 

(46  Iowa,  006.) 

Munktiipai  eorporaAion  —  damages — ffrading  of  itreei. 

Where  a  municipal  corporation  by  raising  the  grade  of  a  street  destroyed  the 
existing  drainage,  and  the  property  of  an  adjoining  land-owner  was  dam- 
aged by  the  collection  of  sarface-water  caused  thereby,  held,  that  the  city 
was  li^le  in  damages  to  him,  being  bound  to  provide  a  temporary  escape 
for  the  water,  and  was  not  relieved  by  the  construction  of  a  culvert  which 
al  once  became  stopped  up.* 

ACTION  for  damages.    The  petition  alleged  that  the  defendant 
was  a  municipal  corporation,  having  control  of  the  streets 

and  its  drainage  ;  that  the  plaintiff  was  the  owner  of  lots  in  the 

-  ■ 

*  See  BtmUrtshoii  v.  City  of  OUumwOt  pott. 

Vol.  XXYJ.  — 22 


170 IOWA, 

B068  V.  Citj  of  Clinton. 


city  at  ^the  south-east  corner  of  Fourth  street  and  Eleventh  avennei 
occuped  by  his  dwelling-house ;  and  then  continues  as  follows  : 

*'  That  at  the  time  said  house  was  erected^  the  grade  of  Eleventh 
avenue  was  established,  and  that  on  the  north  side  of  said  Eleventii 
avenue,  and  running  east  and  west,  the  defendant  made  a  ditch  of 
sufficient  capacicy  to  carry  off  the  surface-water  that  might  collect 
in  said  vicinity,  but  on  the  south  side  of  said  avenue  made  no  pro- 
vision for  surface-water  whatever,  but  in  lieu  thereof  cut  a  small 
culvert  across  said  Eleventh  avenue,  in  iront  of  plaintiff's  said 
dwelling-house,  and  connecting  with  the  ditch  on  north  side  of 
Eleventh  avenue. 

'*  That  in  the  fall  of  1874,  defendant  negligently  permitted,  or 
gave  authority  to,  the  Water  Works  Company  in  said  city  to  lay  their 
water  pipes  along  said  Eleventh  avenue,  and  in  the  said  ditch  on 
the  north  side  of  Eleventh  avenue,  and  that  said  company,  in  sink- 
ing tlieir  pipes  and  covering  up  the  same,  filled  up  the  said  ditch 
so  that  the  filling  thereof  completely  obstructed  said  culvert  across 
said  Eleventh  avenue,  and  destroyed  the  natural  flow  and  fall 
of  the  water  that  might  and  does  collect  on  plaintiff's  side  of 
said  avenue,  and  causing  the  same  to  dam  up  and  back  upon  plain- 
tiff's said  premises,  providing  no  outlet  for  the  same. 

*^  That  in  the  year  1873  defendant  graded  said  Fourth  street,  and 
that  prior  to  said  grade  the  water  that  collected  on  the  east  side  of 
said  Fourth  street  was  allowed  to  pass  by  culvert  to  the  west  side 
of  said  Fourth  street,  and  thence  south  to  Twelfth  avenue,  and 
away. 

'^  That  said  grade  caused  the  water  that  accumulated  on  the  east 
side  of  Fourth  street  to  run  on  to  [upon]  plaintiff's  said  premises, 
and  defendant  negligently  made  no  provision  by  ditch,  culvert  or 
otherwise,  for  the  conveyance  of  said  water  across  said  Fourth 
street  (after  closing  up  the  said  culvert)  or  for  the  conveyance  of 
the  same  from  plaintiff's  said  premises. 

'^  That  in  consequence  of  the  negligence  and  want  of  ordinaiy 
skill  of  defendant,  the  plaintiff  herein  has  been  injured  from  water 
being  dammed  up  at  divers  times  since  the  fall  of  1874,  and  from 
the  combined  effect  of  these  acts,  heretofore  stated,  in  the  sum  of 
♦600,  as  follows." 

The  defendant  demurred  upon  the  following  grounds: 

''  1.  The  facts  stated  therein  do  not  entitle  the  plaintiff  to  the 
relief  demanded. 
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''2.  The  petition  shows  that  the  acts  complained  of,  which  are 
set  forth  as  the  grounds  of  recovery,  were  lawful,  and  such  as  the 
city  had  the  right  and  the  power  to  perform. 

''3.  The  first  act  complained  of  is  that  the  city  made  a  ditch  or 
drain  on  the  north  side  of  Eleventh  avenue  in  1866,  to  carry  off 
the  surface-water  on  the  south  side,  but  in  lieu  thereof  cut  a  small 
culvert  across  Eleventh  avenue,  connecting  it  with  said  ditch  or 
drain,  and  afterward,  in  1874,  in  constructing  the  other  publio 
improvement,  namely,  water-works,  filled  up  said  ditch  or  drain, 
thereby  obstructing  said  small  culvert,  and  destroyed  the  natural 
fall  and  flow  of  the  surface-water  that  might  collect  on  the  south 
side  of  the  avenue,  and  causing  the  same  to  back  up  on  plain- 
tiff's premises.  The  act  of  filling  up  said  ditch  and  culvert  on  the 
part  of  the  city,  and  abandoning  and  discontinuing  the  same,  was 
lawful,  and  furnishes  no  ground  or  cause  of  action. 

"The  remaining  act  complained  of  is,  that  the  city  in  grading 
Fourth  street,  in  the  year  1873,  made  no  provision  by  ditch,  culvert 
or  otherwise,  to  carry  off  the  surface-water  that  collected  on  the 
east  side  of  Fourth  street,  and  that  prior  to  said  grading  such  sur- 
face-water passed  across  said  street  in  a  culvert,  whereby  plaintiff 
was  damaged,  and  in  the  years  1875  and  1876. 

''  The  city  is  not  required  by  law  to  construct  a  drain  or  ditch  for 
carrying  off  surface  water. 

"  5.  The  petition  does  not  show  that  the  plaintiff  exercised  any 
care  or  diligence  in  endeavoring  to  prevent  the  flow  of  water  upon 
his  lot,  by  filling  said  lot  up  to  the  grade  of  the  street  and  avenue, 
or  otherwise." 

The  court  sustained  defendant's  demurrer,  and  judgment  waa 
rendered  against  the  plaintiff,  from  which  he  appeals. 

C.  M.  BicBf  for  appellanc. 

E.  S.  Bailey  and  J.  H.  Wdlliker,  for  appellee. 

BsGK,  J.  [Omitting  a  question  of  pleading.]  II.  The  question 
raised  by  the  third  ground  of  demurrer,  namely,  the  right  of  the 
city  to  fill  up  the  ditch  and  culvert,  need  not  be  determined,  as 
the  paragraph  of  the  petition  against  which  the  objection  is 
directed  must  be  held  bad  on  the  second  ground  of  demurrer. 

IIL  The  second  paragraph  of  the  petition  claims  to  recover  on 
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the  ground  that,  by  the  grading  of  Fourth  street,  the  water  which 
bad  accumulated  on  the  east  side  of  that  street  and  before  had 
been  conducted  bv  a  culvert  to  the  west  side  was  Ctiiised  to  run 
upon  plaintiff's  premises,  and  *' defendant  negligently  nitide  no 
provision  by  ditch,  culvert,  or  otherwise,  for  the  conveyance  of  the 
water  across  Fourth  street  (after  closing  up  the  said  culvert),  or 
for  the  conveyance  of  the  same  from  plaintiff's  premises."  Tlie 
act  of  defendant  complained  of  is  the  negligent  causing  of  the  sur- 
face-water to  run  upon  and  accumulate  on  plaintiff's  property  and 
the  failure  to  provide  means  to  conduct  it  therefrom.  The  para- 
graph clearly  charges  that,  by  the  negligent  act  of  defendant,  sur- 
face-water was  collected  upon  plaintiff's  premises  and  no  provision 
was  made  for  carrying  it  away.  The  demurrer  assails  the  petition 
on  the  ground  that  the  defendant  is  not  liable  for  auch  negligent 
act.  The  question  of  defendant's  liability  thus  raised  must  be  now 
considered  and  determined.  The  identical  question  here  presented 
has  been  passed  upon  by  this  court,  and  a  city  has  been  held  li.  bio 
in  an  action  by  a  lot  owner  for  a  negligent  act  of  the  precise  char- 
acter of  the  one  alleged  in  the  petition.  See  Cotes  £  Paichin  v. 
The  City  of  Davenport^  9  Iowa,  227.  The  act  complained  of  in 
that  case  was  the  construction  of  a  street  and  alley  by  erecting 
embankments,  whereby  the  surface-water  was  caused  to  run  upon 
the  premises  of  the  plaintiff  and  there  accumulate.  It  was  claimed, 
and  in  fact  was  held  by  the  court,  that  the  city  was  not  liable  for 
the  act  under  any  statute.  The  liability  of  the  city,  as  found  by 
the  court,  rested  solely  upon  the  common  law.  Upon  the  trial,  at 
nisiprius,  the  District  Court  instructed  the  jury  as  follows  : 

"  A  city,  in  grading,  must  act  cautiously  and  skillfully,  or  [for] 
the  charter  will  afford  no  protection  for  damages  which  result  from 
the  negligent,  unskillful  or  improper  exercise  of  her  power.  * 
*******  It  was  the  duty  of  the 
city  to  take  care  that  no  unnecessary  damage  was  done,  and  whether 
there  was  such  was  to  be  determined  from  all  the  facts  and  circnm- 
stances  in  proof ;  and,  in  determining  this,  the  jury  will  congider 
the  location  of  the  premises,  the  character  of  the  improvementfl 
thereon,  and  the  nature  of  the  work  done  by  the  city.  That  in 
making  such  improvements  the  degree  of  care  required  is  in  pro- 
portion to  the  nature  and  extent  of  the  injury  which  will  be  likely 
to  result  from  the  want  of  proper  care.  If,  in  doing  this  work,  it 
was  practicable  for  defendant,  by  temporary  drains,  to  have  pre- 
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vented  the  injury ;  and  if  a  prndent  and  discreet  man  would  have 
done  so,  if  the  risk  had  been  his  own^  then  it  was  the  duty  of  the 
city  to  construct  the  same.  If  in  filling  the  street  and  alley  it  was 
practicable  for  defendant,  by  leaving  openings  in  the  bank,  by  con- 
structing temporary  culverts,  or  otherwise^  to  have  prevented  the 
damage,  then  it  was  the  duty  of  the  city  to  do  so ;  and  if  she  did 
not  do  so,  or  did  not  act  cautiously  and  prudently,  that  is,  as  a  pru. 
dent  and  discreet  firm  (man)  would  act  if  the  risk  were  its  (his) 
own,  then  defendant  would  be  liable." 

The  doctrines  of  these  instructions  were  fully  approved  by  this 
<;oart,  and  they  are  supported  by  citation  of  the  authorities.  It  is 
said  in  the  opinion  that  'Hhe  duty  of  the  city  to  construct 
temporary  drains,  if  practicable,  in  such  cases,  is  expressly 
recogni2&ed  in  some  of  the  cases  cited,  and  seems  to  us  to  be 
unquestionable.  The  corporation  may  not  have  been  liable  for 
failure  to  enter  upon  the  work,  but  having  elected  to  act,  or 
to  proceed  with  the  grading  under  the  power  granted,  they  must 
be  held  responsible  for  its  proper  and  prudent  execution.  The 
Mayor  J  etc.,  v.  Furze^  3  Hill,  612;  People  v.  Corp,  of  Albany^  11 
Wend.  543;  3  Ck>mst.  463,  and  approved  in  4  id.  199,  200;  3 
Duer,  403.  How  far  it  would  be  the  duty  to  keep  up  such  drains 
or  culverts  permanently,  and  after  the  plaintiffs  had  had  a  reason- 
able opportunity  or  time  to  raise  their  lot  to  coiTespond  with  the 
grade,  we  do  not  undertake  to  say,  for  no  such  question  is  made/ 

The  doctrines  of  this  case  are  approved  in  Templin  v.  Iowa  Oity, 
14  Iowa,  59.  See  Ellis  v.  Iowa  Oity,  29  id.  229.  They  are  also 
supported  by  the  decisions  of  other  courts.  But  the  contrary  rules 
are  not  without  the  support  of  authority.  See  Dillon  on  Municipal 
Gorpoi-ations,  §  800,  and  notes,  for  references  to  cases  upon  this 
question. 

The  doctrines  recognised  by  this  court,  as  above  stated,  meet  our 
approval^  and  they  have  the  authority  of  precedents  which  we  can- 
Tjot  disturb.  We  do  not  feel  called  upon  to  further  vindicate 
them. 

IV.  The  second  paragraph  of  the  petition  alleges  that  defendant 
made  no  provision  whatever  for  relieving  plaintifl's  lots  of  the 
water.  We  are  not  called  upon  to  determine  the  character,  extent 
or  duration  of  the  contrivances  which  the  law  required  the  defend* 
ant  to  make  in  order  to  protect  plaintiff's  property.  The  petition 
shows  that  injury  resulted  because  of  the  utter  failure  of  defend* 
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ant  to  provide  any  means  for  the  escape  of  the  water.  The  qnes- 
tions  pertaining  to  defendant's  duty  in  this  respect  shoald  be 
determined  upon  the  facts  as  developed  at  the  trial.  The  want  of 
care  and  diligence  on  the  part  of  plaintiff  in  fiuling  to  fill  up  his 
lot  or  otherwise  to  avert  the  injury  is  a  matter  to  be  considered  in 
defense  of  the  action  as  well  as  the  other  matters  to  which  we  hare 
just  referred.  The  fifth  cause  of  demurrer  was  not,  therefoiey 
well  taken. 

V.  As  we  have  seen,  the  law  is  that  defendant  must  provide 
temporary  escape  for  the  surface-water.  Cotes  dt  Pakhin  t.  Ths 
City  of  Davenport,  supra.  The  petition  alleges  that  defendant 
made  no  provision  for  the  escape  of  the  surface-water  after  the 
closing  up  of  the  culvert.  The  construction  of  a  culvert  which  is 
at  once  closed  up  is  not  a  compliance  with  the  law  requiring  a 
temporary  escape  for  the  water.  The  city  being  bound  to  provide 
a  temporary  escape,  must  keep  it  there  for  a  time  at  least.  How 
long  this  temporary  escape  must  be  maintained  is  a  question  of 
fact  for  the  jury.  It  is  not  involved  in  this  case,  which  presents 
only  the  questions  arising  upon  the  demurrer. 

In  our  opinion,  the  demurrer  of  defendant  to  the  cause  of  action 
set  out  in  the  first  paragraph  of  the  petition  was  correctly,  and  as 
to  the  other  cause  of  action  was  erroneously,  sustained.  The 
judgment  of  the  District  Court  must  be,  therefore,  reversed,  and 
the  cause  be  remanded  for  further  proceedings  in  harmony  with 
this  opinion. 

Adams,  J.,  dissenting. 

Judjftnent  rmm'mL 
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(40  Iowa.  aSL) 

Chiminal  Um  »-  itnpeaehmetU  of  wUnett  — >  aUU. 

One  of  two  indicted  i>eraon8,  testifying  on  behalf  of  his  oo^efendant.  Is  mib 

ject  to  impeachment  like  anj  other  witneea. 
An  instruction  that  the  jury  must  "  be  fnllj  aatiafied  bj  a  prepondaranea  of 

evidence*'  that  an  aWd  is  eotabliaheil, Is  error »  abaro  propondeimiMd  is 

pafflcient. 
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CONYIOTION  of  burglary.    Defendants  appeal.    The  opinion 
Btafces  the  facts. 

Lea  £  Beaman,  ffendershoti  d  Son,  and  Henry  Clay  Dean,  for 
appellants. 

/.  F,  McJunhin,  attorney-general,  for  the  State. 

Day,  C.  J.  [Omitting  a  point  of  local  practice.]  II.  Upon  the 
trial  the  defendants  testified  for  each  other.  The  State  undertook 
to  impeach  the  defendant,  Henry,  by  showing  that  his  general 
moral  character  was  bad.  The  defendants  insist  that  the  State 
had  no  right  to  do  this,  as  they  had  not  first  attempted  to  sustain 
the  general  moral  character  of  Henry.  The  provisions  of  the  Code 
upon  the  subject  are  as  follows  : 

"Section  3636.  Every  human  being  of  sufficient  capacity  to> 
understand  the  obligation  of  an  oath  is  a  competent  witness  in 
all  cases,  both  civil  and  criminal,  except  as  herein  otherwise 
declared." 

"  Section  3649.  The  general  moral  character  of  a  witness  may 
be  proved  for  the  purpose  of  testing  his  credibility.'* 

"  Section  4426.  The  rules  of  evidence  in  civil  cases  are  applica* 
Ue  also  to  criminal  cases,  except  as  otherwise  provided." 

"  Section  4556.  The  rules  of  evidence  prescribed  in  the  civil 
part  of  this  Code  shall  apply  to  criminal  proceedings  as  far  as 
applicable,  and  as  they  are  not  inconsistent  with  this  chapter;  but 
nothing  contained  in  this  title  shall  render  any  person  who,  in  any 
criminal  proceeding,  is  charged  with  the  commission  of  any  public 
offense,  competent  or  compellable  to  give  evidence  thereon  for  or 
agamst  himself." 

In  The  State  v.  Gigher,  23  Iowa,  318,  it  was  held  that  where  two 
or  more  defendants  are  jointly  indicted  and  tried,  each  may  use 
his  co-defendant  as  a  witness  It  is  now  claimed  that  when  such 
oo-defendant  is  called  as  a  witness,  all  the  means  of  impeachment 
which  may  be  employed  in  the  case  of  an  ordinary  witness  cannot 
be  applied  to  him,  because  his  character  cannot  be  put  in  issue, 
nnless  be  does  it  himself.  Appellants  rely  upon  Fletcher  v.  The 
Statey  49  Ind.  124.  Whilst  this  case,  at  first  view,  appears  to  favor 
the  position  of  appellants,  yet  it  is  really  against  it. 

Section  242  of  the  Civil  Code  of  the  State  of  Indiana  provides 
fliat :  ^  In  all  questions  affecting  the  credibility  of  a  witness,  hit 
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general  moral  character  may  be  given  in  evidence/'  The  act 
of  March  10,  1873,  gave  to  a  defendant  the  privilege  of  testify* 
ing  in  his  own  behalf.  The  defendant  in  this  case  testified  for 
himself.  The  State  then  introdaced  a  witness  who  testified  that 
the  general  moral  character  of  defendant  was  bad.  In  determin* 
ing  the  case  the  court  say:  "  It  is  conceded  by  counsel  for  appel- 
lant, that  the  State  had  the  right  to  impeach  the  appellant,  as  a 
witness,  by  proving  that  his  general  character  for  truth  and  verac- 
ity was  bad  in  the  neighborhood  of  his  residence;  but  it  is  very 
strenuously  contended  that  the  State  had  no  right  to  prove  what 
bis  general  moral  character  was,  to  impeach  him  as  a  witness.  The 
solution  of  this  question  is,  whether  the  last  clause  of  section  242 
of  the  Civil  Code"  (the  clause  above  quoted),  "applies  to  the  trial 
of  a  criminal  cause."  They  held  that  it  does  not  apply  to  the 
trial  of  a  criminal  cause,  and  that  in  such  cause  the  only  mode  of 
impeachment  was  that  recognized  at  common  law,  by  proving  the 
general  reputation  for  truth  and  veracity.  The  court  applied  to 
the  defendant  the  same  rule  that  would  have  been  applied  to  any 
other  witness,  for  they  say  the  evidence  "  was  improper  for  the 
purpose  of  impeaching  the  appellant  as  a  witness,  for  the  reason 
that  in  a  criminal  cause  a  witness  cannot  be  impeached  by  proof  of 
general  moral  character."  That  it  was  not  intended  to  allow  the 
witness  any  special  privileges  because  he  was  also  defendant  is 
apparent  from  the  following  language  employed  in  the  opinion : 
*'  In  his  capacity  as  a  witness  he  is  entitled  to  the  same  rights  and 
is  subject  to  the  same  rules  as  any  other  witness.  In  bis  character 
of  defendant  he  has  the  same  rights  and  is  entitled  to  the  same 
protection  as  were  possessed  and  enjoyed  by  defendants  in  a  crimi* 
nal  cause  before  the  passage  of  the  act  in  question.  When  we  are 
considering  the  rights  of  the  appellant  in  his  character  of  defend- 
ant, we  lose  sight  of  the  fact  that  he  has  the  right  to  testify  as  a 
witness,  and  when  his  privileges  as  a  witness  are  called  in  question^ 
they  should  be  decided  without  reference  to  the  fact  that  he  is  a 
defendant  also."  There  seems  to  have  been  no  provision  in  the 
statutes  of  Indiana  similar  to  our  section  4426.  Under  this  sec- 
tion  the  rules  of  evidence  in  civil  cases  are  applicable  to  criminal 
cases,  except  as  otherwise  provided.  It  is  not  otherwise  provided 
as  to  the  impeachment  of  a  witness.  Henoe,  a  witness  may  be 
impeached  in  a  criminal,  as  in  a  civil  cause.  The  ooort  did  not  or 
in  admitting  the  evidence  complained  of. 
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nL  The  defendants  introduced  evidence  tending  to  establish  an 
alibu  Respecting  this,  the  court  instructed  as  follows:  ^'14.  One 
of  the  defenses  of  the  defendants  is  what  is  known  in  law  as  an 
aUbiy  which  is  simply  the  fact  that  at  the  time  the  crime  with  which 
they  are  charged  was  being  committed  they  were  at  another  and 
different  place  from  that  where  the  crime  was  committed. 

**  15.  If  you  are  fully  satisfied  that  the  defendants  were  at  another 
place  at  the  very  time  that  {he  crime  was  committed,  and  that 
place  was  so  far  away  that  they  could  not  have  participated  in  the 
commission  of  the  crime,  that  is  a  good  defense. 

''16.  But  the  evidence  must  cover  all  the  time  daring  which 
the  crime  was  committed.  Yon  should  be  fully  satisfied  by  a  pre- 
ponderance of  evidence  that  these  defendants  were  at  Henry's — 
the  place  where  they  claimed  to  have  been  at  the  time  the  crime 
was  committed — all  the  time  while  the  crime  was  being  commit- 
ted, or  at  such  time  that  they  could  not,  with  any  ordinary  exer- 
tion, have  reached  the  place  Where  the  crime  was  committed." 

There  is  not  entire  harmony  in  the  decisions,  as  to  the  degree  of 
proof  of  an  alibi,  which  must  be  produced,  in  order  to  entitle  a 
defendant  to  an  acquittal.  In  French  v.  The  State,  12  Ind.  670,  the 
trial  court  instructed  the  jury  that,. if  he  (the  defendant)  seeks  to 
prove  an  alibi,  he  must  do  it  by  evidence  which  outweighs  that 
given  for  the  State,  tending  to  fix  his  presence  at  the  time  and 
place  of  the  crime.  This  instruction  was  held  to  be  erroneous. 
In  Hie  State  v.  Waterman,  1  Nev.  543  (552),  the  following  instruc- 
tion was  held  to  be  erroneous:  ''It  is  not  sufficient  to  warrant  an 
acquittal  that  he  merely  raised  a  reasonable  doubt  as  to  whether 
the  alibi  is  established,  but,  as  before  stated,  you  must  be  satisfied 
of  its  truth  by  testimony.  If  you  believe  from  the  testimony  that 
the  defendant.  Waterman,  at  the  time  alleged,  was  in  the  city  of 
Virginia,  you  must  acquit  him."  In  the  course  of  a  very  lucid  and 
able  opinion,  the  court  say :  "  The  rule  of  law  and  of  common  sense 
is,  that  where  there  is  a  reasonable  doubt  as  to  whether  a  prisoner 
has  committed  the  act  or  offense  with  which  he  stands  charged,  he 
most  be  acquitted,  whether  that  doubt  arises  from  a  defect  in  the 
evidence  introduced  by  the  State  or  from  the  evidence  in  rebuttal 
by  the  defendant."  In  the  opinion  of  the  writer,  these  cases  pre- 
sent the  only  logical  and  consistent  doctrine.  For,  if  a  reasonable 
doubt  be  created  of  the  presence  of  the  accused  at  the  time  and 
place  of  the  commission  of  an  offense  which  he  could  not  commit 
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when  absent,  a  reasonable  doubt  is  raised  to  his  guilt;  and  a  rea- 
sonable doubt  of  guilt,  all  the  authorities  hold,  entitles  the  accused 
to  an  acquittaL  In  the  trial  of  Webster  for  the  murder  of  Park« 
man,  before  the  Supreme  Judicial  Court  of  Massachusetts,  the  fol- 
lowing direction  was  given  to  the  jury:  ''In  the  ordinary  case  of 
an  alidi  when  a  party  charged  with  a  crime  attempts  to  prove  that 
he  was  in  another  place  at  the  time^  all  the  evidence  tending  to 
prove  that  he  committed  the  offense  tends  in  the  same  degree  to 
prove  that  he  was  at  the  place  when  it  was  committed.  If,  there- 
fore, the  proof  of  the  alibi  does  not  outweigh  the  proof  that  he 
was  at  the  place  when  the  offense  was  committed,  it  is  not  suffi- 
cient" Commonwealth  v.  Webster ,  5  Gush.  324.  This  doctrine  was 
simply  recognized  and  approved  in  State  v.  Vincent,  24  Iowa,  570; 
though  the  alibi  sought  to  be  established  in  that  case  was  of  the 
alleged  deceased,  and  not  of  the  prisoner. 

For  the  purposes  of  this  case,  conceding  the  rule  to  be  as  there 
recognized,  we  are  of  opinion  that  the  instructions  in  this  case  go 
beyond  what  that  case  authorizes.  The  most  that  can  be  claimed 
for  that  case  is  that  the  burden  of  establishing  the  alibi  is  cast  upon 
the  defendant,  and  the  evidence  sustaining  it  must  outweigh  the 
proof  tending  to  establish  its  contradictory  hypothesis.  For  this 
purpose  a  bare  preponderance  is  sufficient.  A  preponderance  of 
testimony  is  capable  of  producing  very  different  degrees  of  convic- 
tion. It  may  be  barely  sufficient  to  turn  the  scale  of  probability  in 
favor  of  the  proposition  which  the  mind  is  called  upon  to  adopt 
Where  it  so  turns  the  scale,  the  fact  which  it  favors  is  said  to  be 
proved  by  a  preponderance  of  evidence.  From  this  point  the  evi- 
dence may  gradually  increase  in  intensity  until  it  creates  full  satis- 
faction, which  is  not  distinguishable  from  satisfaction  beyond  a 
reasonable  doubt  In  State  v.  OstrandeVy  18  Iowa,  435  (459),  in 
discussing  the  requirement  that  guilt  must  be  established  beyond  a 
reasonable  doubt,  it  is  said:  ''The  proof  is  sufficient  if  it  estab- 
lishes guilt  to  a  moral  certainty,  such  a  certainty  as  firmly  and  fully 
convinces  the  understanding  of  jurors."  In  the  fifteenth  instruc- 
tion the  court  directed  the  jury  that  the  defense  of  alibi  is  a  good 
one,  if  they  Yrere  fully  satisfied  defendants  were  at  another  place 
when  the  crime  was  committed;  and  in  the  sixteenth  they  are  told 
that  they  should  be  fully  satisfied  by  a  preponderance  of  evidence 
defendants  were  at  Henrv's  when  the  crime  was  committed.  These 
instructions  require  of  defendants  a  higher  degree  of  proof  than 
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that  thej  should  produce  a  preponderance  of  evidence  of  the  alibi, 
or  introduce  eyidence  sufficient  to  outweigh  the  proof  tending  to 
establish  the  opposite.  It  is  difficalt  to  distinguish  between  the 
proof  which  defendants  wore  required  to  produce,  and  proof  estab- 
lishing the  alibi  beyond  a  reasonable  doubt.  In  this  respect  these 
instructions  are  erroneous. 

Very  many  other  alleged  errors  have  been  argued,  but,  as  the 
case  must  be  reversed  for  the  reasons  already  assigned,  and  as  the 
other  questions  may  not  arise  or  become  material  upon  the  retrial, 
we  deem  it  unnecessary,  at  the  present,  to  extend  the  opinion  to  the 
great  length  that  would  be  necessary  to  give  separate  consideration 
to  each  of  the  questions  discussed. 

Reversed. 


Rush  v.  Rush. 

(46Iowa,6i8.) 

Divorce  — fraud  — jtiritdietion  — pleading — directory  stcUute. 

A  decree  of  divorce,  fraadulentlj  obtained,  may  be  set  aside,  although  the 
rights  of  innocent  third  persons  are  thereby  prejudiced  ;  consequently  the 
petition  need  not  allege  that  no  such  rights  have  intervened. 

A  statute  requiring  a  petition  for  divorce  to  be  verified,  is  merely  directory  ; 
an  unverified  petition  gives  the  court  jurisdiction,  and  the  defect  may  be 
amended. 

PETITION  to  set  aside  a  decree  of  divorce.  The  petitioner  avers 
that  she  had  no  knowledge  of  the  pendency  of  the  suit  ;  that 
notice  was  served  only  by  publication ;  and  that  the  decree  was 
obtained  by  fraud  and  perjury.  The  defendant  demurred,  because, 
first,  a  decree  of  divorce,  although  obtained  by  fraud,  is  conclusive, 
and  second,  the  court  got  no  jurisdiction,  the  petition  not  being 
verified.  Defendant  had  judgment,  and  the  plaintiff  appealed. 
Other  facts  appear  in  the  opinion. 

DaehieU  £  Andrews  and  Rogers  £  Son,  for  appellant 

Perry  dk  Townsend,  Nourse  c6  Katiffman  and  H.  B,  Hendershottf 
for  appellee. 
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Adaks^  J.  The  petition  in  this  proceeding  was  filed  under  sec- 
ticm  81M  of  the  Oode,  "which  provides  ior  the  vacating  of  a  judg- 
ment or  order  lifter  the  term  at  which  it  is  made,  and  among  the 
^avndfl  set  nut  is  &xt  of  fraud  practiced  by  the  successful  party 
in  ohtainrng  the  judgment  or  order.  It  is  contended  by  the 
appellee,  however,  that  the  section  was  not  designed  to  provide  for 
the  V;aoating  of  a  decree  of  divorce,  because  the  rights  and  inter- 
ests .of  (Society  and  of  innocent  third  parties  maybe  involved. 
Upon  this  (point  :our  attention  is  called  to  FoUom  v.  Fohom^  55  N. 
H.  78 ;  Qrasn  t.  Oireen,  2  Gray,  361 ;  Colvin  v.  Colviuy  2  Paige, 
i365,.and  Oilndh  v.  Oilrtith,  20  Iowa,  225.  But  none  of  these 
decisions  are  such  as  to  justify  us  in  concluding  that  a  decree  of 
divorce  diiould  be  excepted  from  the  provisions  of  the  section  above 
mentioned,  and  we  do  not  think  that  the  position  taken  by  the 
appellee  can  be  sustained.  That  a  decree  of  divorce  may  be  set 
aside  on  the  ground  that  it  was  obtained  by  fraud,  see  Johnson  v. 
Coleman,  23  Wis.  452  ;  Weatherbee  v.  Wsatherhee,  20  id.  499  ;  Crouch 
v.  Crouch,  30  id.  667  ;  Boyd's  Appeal,  2  Wright  (Penn.),  241 ; 
Singer  v.  Singer,  41  Barb.  139;  Truey.  True,  6  Minn.  458;  Adanisy. 
Adams,  51  K  H.  388  ;  Edson  v.  Edson,  108  Mass.  590  ;  Wietstone 
V.  Wlietstone,  ^  Iowa,  276 ;  Wliitcomb  v.  Whitcomh,  46  id.  437. 
.It  is  .ai;gued,  however,  that  even  if  a  decree  of  divorce  may  be  act 
.aside  on  the  .ground  of  fraud,  it  cannot  be  done  if  the  rights  of 
innocent  peraons  are  involved,  and  that  the  plaintiff's  petition  is 
insufficient,  in  thatit  does  not  show  that  they  are  not  involved.  It 
is  not  to  be  denied  that  courts  have  shown  a  manifest  reluctance 
to  set  aside  a  decree  of  divorce  after  a  second  marriage  has  taken 
place.  See  2  JBishop  on  Marriage  and  Divorce,  §  751,  and  author- 
ities cited.  But  we  have  seen  no  case  where  it  has  been  held 
that  a  decree  of  divorce  will  not  be  set  aside  except  upon  averment 
and  proof  that  a  second  marriage  has  not  taken  place.  In  Colvin 
V.  Colvin,  above  cited,  the  decree  was  granted  without  prejudice  to 
the  intervening  rights  of  third  persons,  but  we  think  that  no  court 
has  gone  iurthcr  than  that.  Besides,  in  a  statutory  proceeding,  as 
in  this  case,  instituted  within  a  limited  time,  we  think  that  the 
necessity  of  an  averment  that  the  rights  of  third  persons  have  not 
intervened  is  less  apparent  than  in  an  independent  action.  Whit'' 
comb  V.  Whitcomb,  above  cited. 

As  to  the  other  ground  of  demurrer,  that  the  court  did  not  take 
jurisdiction  in  the  proceeding  by  reason  of  the  fact  that  the  peti- 
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tion  was  not  verified  by  affidavit,  we  have  to  say  that  we  think 
that  ground  also  not  well  taken.  It  is  true,  the  statute  provides 
(Code,  §  3157),  that  the  proceedings  "shall  be  by  petition,  verified 
by  affidavit."  As  the  proceedings  instituted'  are  not  by  petition 
verified  ly  affidavit^  it  is  claimed  that  the  plaintiff  has  not  brought 
herself  within  the  provisions  of  the  statute,  and  that  the  petition 
should  be  treated  as  a  nullity.  In  support  of  this  vieiwiiriff  insisted 
that  the  language  of  the  statute  is  peremptory,  and  it  ia  urged,,  by 
way  of  argument,  that  if  a  decree  of  divorce  could,  be  aaaailed.  by 
an  unverified  petition,  it  would  be  within,  the  power  of  the^gnilty 
party  to  annoy  and  embarrass  the  innocent  party.  Without  deny- 
ing that  this  might  happen,  the  evil  to  be  apprehended  cannot  be 
regarded  as  a  serionB  one,  nor  greater  than  would  arise  in  other 
cases  where  it  is  required  that  the  petition  shall  be  verified:  The 
provision  that  if  a  pleading  be  not  verified  it  may  be  stricteen  out 
on  motion  (§  2677  of  the  Code),  cames  a  clear  implication  that  an 
unverified  petition  is  not  to  be  treated  a?  a  nullity,  and'  we  sea  no 
renBOQ  why  that  provision  is  not  applicable  to  a  petition,  like  the 
one  in  the  case  at  bar.  If  a  petition  which  siiould  be  verified  is  not 
verified  it  is  to  be  presumed  that  the  omission  was  an  oversight 
Such  would  ordinarily  be  the  fact,  and  the  petition  should,  we 
think,  be  regarded  as  amendable.  If  the  other  party  is  not  willing 
to  waive  the  verification,  he  may,  on  motion,  compel  an  amend- 
ment, or  the  petition  will  be  stricken  out.  The  remedy  provided 
for  the  aggrieved  party  is  simple  and  inexpensive.  He  can,  tliere- 
fore,  have  no  substantial  ground  for  complaint.  If,  on  the  other 
hand,  the  affidavit  should  be  regarded  as  jurisdictional,  the  petition 
would  not  be  amendable,  aud  if  the  omission  was  not  discovered 
until  the  year  had  expired,  such  omission  would  pi-ovc  fatal,  as  is 
claimed  by  the  appellee  in  this  case.  "We  are  unwilling,  therefore, 
to  regard  it  as  jurisdictional,  in  the  absence  of  a  statute  so  providing. 
That  the  statute  requiring  that  claims' filed  against  an  estate  shall 
be  sworn  to  is  merely  directory,  has  been  held  in  Goodrich  v.  Conrady 
24  Iowa,  254;  Wile  v.  Wright,  32  id.  451;  McCrary  v.  Deming, 
38  id.  531.  Without  claiming  that  these  cases  are  strictly  in  point, 
they  are  in  harmony  with  our  views  in  this  case  and  afford  them 
fiome  support.  Taking  the  averments  of  the  petition  to  bo  true, 
we  think  the  plaintiff  entitled  to  the  relief  she  asks,  and  it  follows 
that  the  demurrer  should  have  been  overruled. 

Judgment  reversed. 
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IIbkdershott  V.  City  of  Ottumwa. 

(46  Iowa,  6S8.) 

Municipal  corporation  —  injury  hy  changing  grade  of  street. 

Where  a  municipal  corporation,  in  raising  the  natural  grade  of  a  8tre6t» 
accumulates  earth  upon  the  lot  of  an  adjacent  owner,  and  thus  li^Jarea  hla 
property,  it  is  liable  in  damages  therefor.* 

ACTION  for  damages.  The  plaintiff  owned  lots  fronting  on  a 
public  street  in  the  city  of  Ottumwa,  with-  an  Osage  orange 
hedge  along  the  front  thereof.  The  city  raised  the  natural  grade 
of  the  street  about  twelve  feet  in  front  of  the  lots,  carrying  tJie 
crown  of  the  embankment  to  the  full  width  of  the  street,  and  in  00 
doing  a  quantity  of  earth  was  rolled  down  on  the  front  of  the  lots, 
destroying  part  of  the  hedge.  This  action  was  for  that  injury. 
Judgment  on  verdict  ior  plaintiff,  and  defendant  appealed. 

John  B.  EnniSy  for  appellant. 
Wm,  NcNett,  for  appellee. 

RoTHROCK,  J.  It  is  claimed  upon  the  part  of  plaintiff  that 
depositing  the  earth  so  as  to  roll  down  the  sides  of  the  embankment 
upon  his  lots  was  a  direct  injury,  for  which  the  city  is  liable.  Goun* 
sel  for  defendant  claims  that  the  city  had  a  right  to  widen  the  top  of 
the  embankment  to  the  full  width  of  the  street,  and  was  not  bound  to 
erect  a  wall  or  barrier  to  prevent  the  earth  deposited  on  the  embank- 
ment from  rolling  down  upon  plaintiff's  lots. 

The  court  instructed  the  jury  in  accord  with  plaintiff's  theory. 
This  is  the  only  question  in  the  case. 

It  is  well  settled  that  a  city  has  the  power  to  change  the  grade 
of  streets,  either  by  reducing  or  elevating  £heir  natural  surface; 
and  the  purchasers  of  lots  adjacent  to  a  street  are  supposed  to  cal- 

*  See  Son  v.  City  of  Clinton,  ante,  p.  169;  Simmona  ▼.  Caquden  (W  Ark.  978);,  7  Am.  Rep. 
090;  Dorman  y.JackaonvOle  (iZ  Fla.  8S8),  7  Am.  Bep.  S58;  Avrora  v.  Seed  (57  OL  98),  11  Am. 
Rep.  1 ;  Dixon  r.  Baker  (66  Ul  618),  16  Am. Rep.  691 ;  Inmann  ▼.  IVipp  (11  R.  I.  G80),  2S  Am. 
Rep.  690;  InOer  ▼.  SprinaffOd  (66  Mo.  119),  17  Am.  Rep.  645;  PetMorew  r.  EvantwOU  (91 
Wis.  998),  8  Am.  Rep.  60. 
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cnlate  the  chances  of  such  reductions  and  elevations,  as  the  increas- 
ing population  of  the  city  may  require.  Callender  v.  Marsh,  1 
Pick.  418;  Thurston  t.  Hancock,  12  Mass.  220;  Ellis  y.  Iowa  City, 
29  Iowa,  229;  Coles  &  Patchin  y.  Davenport,  9  id.  227. 

It  is  equally  well  settled  that  if,  in  making  changes  in  the  nat- 
ural surface  of  streets,  the  city  is  negligent  in  construction,  so  that 
the  adjacent  lots  are  injured  by  reason  of  such  negligence,  the  city 
is  liable  for  such  injury.  Votes  &  Patchin  y.  Davenport,  supra; 
Ellis  v.  lotoa  aty,  supra;  Wallace  y.  Muscatine,  4  O.  Greene,  373; 
City  of  Aurora  y.  Reed,  57  111.  30;  11  Am.  Rep.  1.  Other  author- 
ities might  be  cited  in  support  of  the  foregoing  propositions,  were  it 
necessary. 

It  mast  be  admitted,  in  this  case,  that  the  city  had  the  right  to 
grade  the  street  to  the  full  width  for  the  purposes  of  public  travel; 
but  it  had  no  right  to  deposit  earth  upon  plaintiff's  lots.  It  is 
urged  that  the  earth  was  not  deposited  upon  the  lots,  but  upon 
the  embankment  in  the  street,  and  it  rolled  down  upon  the  lots  ; 
and  that  the  injury  was  an  incident  necessarily  resulting  from 
grading  the  street  in  front  of  plaintiff's  lots,  which  was  a  proper 
exercise  of  a  lawful  power. 

No  one  would  claim  that  the  city,  in  making  the  embankment, 
had  the  right  to  enter  upon  plaintiff's  lots  and  deposit  the  earth 
directly  thereon.  This,  beyond  question,  would  be  a  trespass.  It 
seems  to  us  the  city  is  equally  liable  for  depositing  the  earth  in 
the  street  in  such  a  manner  that,  without  ceasing  its  motion,  it 
pttssed  at  once  upon  the  lots.  The  only  difference  is  that  in  one 
case  the  earth  falls  from  the  cart  or  wagon  perpendicularly,  and  in 
the  other  it  descends  at  an  angle.  By  the  law  of  gravitation  the 
injury  is  as  direct  and  certain  in  one  case  as  the  other.  In  both 
cases  it  is  a  direct  encroachment  upon  the  soil  of  the  adjacent  lots, 
by  depositing  that  upon  the  earth  which  was  not  there  before.  We 
have  found  no  case,  after  diligent  search,  where  it  has  been  held 
this  may  be  done.  On  the  contrary,  many  cases  recognize  a  differ- 
ent doctrine.  City  of  Aurora  v.  Reed^  supra  ;  Pumpelly  v.  Green 
Bay  Co^  13  Wall.  166;  Radclifs  Ex'rs  v.  Mayor,  etc.,  4  ComsL  (N. 
T.)  196;  Hay  v.  Cohoes  Co.,  2  N.  Y.  159  ;  Pettigr^o  v.  Evansville, 
26  Wis.  223  ;  3  Am.  Rep.  60. 

The  authorities  cited  by  counsel  for  defendant  are  i|ll  cases  where 
the  streets  were  excavated  to  the  line  of  the  adjacent  lots,  or  cases 
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where  it  does  not  appear  that  the  embankment  actually  encroached. 
upoD  the  lots. 

Calhndar  y.  Marsh,  supra,  was  an  action  of  trespass  for  digging 
down  the  street  by  plaintiff's  dwelling-hoase^  in  the  city  of  Boston, 
and  taking  away  the  earth  so  as  to  lay  bare  the  foundation  walls  of 
the  house,  and  endanger  its  falling,  in  consequence  of  which  plain^* 
tiff  was  obliged  to  build  a  wall,  at  great  expense.  In  Taylor  y.  Si. 
Louis,  14  Mo.  20,  there  was  an  excayation  of  an  alley,  by  which  th» 
earth  cayed  in  and  the  buildings  on  the  adjacent  lots  were  in 
danger  of  falling.  It  was  held  that  the  damage  resulting  by  caus- 
ing plaintiff^to  rebuild,  or  prop  his  falling  walls,  was  consequentiaL 
In  Mayor  and  Council  of  Rome  y.  Omherg,  28  6a.  46,  the  city,  in 
grading  a  street^  dug  so  near  the  lot  of  plaintiff  that  the  earth 
crumbled  away  and  a  fence  fell  down.  These  and  other  cases  hold 
that  there  can  be  no  recovery  against  the  city. 

It  will  be  observed  that,  in  these  and  the  other  cases  cited  in 
argument,  the  acts  of  the  city  were  done  within  the  limits  of  the 
street,  and  in  making  the  excavations  or  embankments  there  was 
no  encroachment  upon  the  soil  of  the  adjacent  owners. 

In  Thurston  y.  Hancock,  supra,  it  was  held  that  a  person  is  liable, 
for  digging  so  near  the  line  as  to  cause  the  natural  earth  to  crum- 
ble, but  is  not  liable  for  consequential  injuries  which  may  result  td 
a  building  placed  near  the  line. 

We  need  not  determine  whether  a  city  is  liable  for  digging  to 
the  line  of  a  street  by  which  the  soil  upon  the  adjoining  land  ia 
caused  to  fall,  to  the  damage  of  the  owner.  There  is  a  clear  dis* 
tinotion  between  such  a  case  and  the  case  at  bar.  In  making  an 
excavation  to  the  line  of  the  street,  there  is  no  encroachment  upon 
the  adjoining  land.  The  injury  is  not  direct  and  immediate.  It 
depends  upon  the  lapse  of  time,  the  action  of  thc^  elements,  the 
depth  of  the  excavation,  and  the  character  of  the  soil. 

Judgment  affirtned. 
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03  Bush,  W.) 
Partnership  in  mining  business — powers  of  partners, 

A  partnezship  mm  formed  by  sereTal,  for  the  parpoee  of  carrying  on  the  busi- 
OMB  of  mining  on  lands  leased  for  that  parpoee,  with  power  to  purchaae  ! 

the  title  to  mining  lands  for  the  parposes  of  the  partnership ;  bat  the  articles 
pTohibited  any  member  of  the  partnership  from  contracting  any  debt  on 
■eeoont  of  the  partnership  without  the  consent  of  all  the  members ;  one  of 
the  partners,  without  the  knowledge  or  consent  of  his  copartners,  purchased 
mining  lands  from  third  parties,  ignorant  of  that  restriction,  and  in  pay- 
ment gave  drafts  In  the  firm  name  upon  one  of  the  other  members,  who 
refused  to  honor  them ;  in  an  action  by  the  payees  against  the  firm,  Tidd^ 
(1)  that  the  partnership  was  a  non-commercial  partnership  ;  (2)  the  power 
of  one  partner  to  bind  his  copartners  rests  upon  usage  alone,  and  does  not 
apply  to  non-commercial  partnerships  without  proof  of  usage  or  express 
authority ;  (8)  there  is  no  implied  authority  in  such  a  partnership  to  pur- 
ehase  lands  for  the  firm ;  (4)  there  being  no  such  usage  or  authority  shown, 
the  payees  could  not  recover  upon  the  drafts  in  question.  ; 

ACTIONS  upon  drafts  drawn  by  E.  C.  Machen^  in  the  name  of 
Morris,  Machen  &  Co.,  upon  Philip  Jndge^  one  of  said  firm, 
in  faTor  of  Machen  &  Braswell^  in  payment  for  lands  pnrchased 
Vol.  XXVL  —  24 
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for  the  use  of  the  firm  in  the  mining  business.  The  plaintifb  had 
judgment,  and  the  defendants  appealed.  The  rest  of  the  facts 
appear  in  the  opinion. 

Muir,  Bijur  d  DavUy  A,  Duvall,  and  Edwards  £  SeymouTy  for 
appellants. 

Z.  D.  Husbands  and  A*  J.  JameSy  for  appellees.  Where  it  is  the 
business  of  a  partnership  to  buy,  lease,  or  sell  real  estate  on  spec- 
ulation, one  partner  may  do  these  things  by  virtue  alone  of  the 
implied  powers  of  each  member  of  the  firm,  as  the  general  agent  of 
the  firm,  acting  within  the  apparent  scope  of  the  business  of  the 
concern.      Winship  v.  Bank  of  United  States^  6  Peters,  561. 

Obligations  to  pay  purchase-money  need  not  be  in  writing.  If 
it  be  a  firm  debt,  the  form  of  the  obligation  is  not  material. 
2  Mete.  524;  9  Bush,  418 ;  3  Monr.  436. 

The  inability  of  one  partner  to  sell  and  convey  the  real  estate  of 
the  firm,  without  special  authority,  does  in  no  way  argue,  or  much 
less  prove,  that  the  partner  has  no  implied  authority  to  buy  and 
accept  deeds  to  the  firm  for  land,  where  it  is  a  part  of  the  business 
of  the  firm  to  deal  in  land.    1  A.  K  Marsh.  181 ;  2  Littell,  41-46. 

The  appellees  did  not  have  notice  or  knowledge  of  the  clause  in 
the  partnership  agreement  in  relation  to  the  limiting  of  the  powers 
of  each  member  of  the  firm  as  to  incurring  debts  on  firm  account, 
and,  therefore,  the  appellants  were  bound  by  the  purchase.  5  Peters, 
561 ;  Patterson  v.  Ware^  10  Ala.  444  ;  Rowland  v.  Boozer y  id.  690  ; 
Divine  v.  Mitckum,  4  B.  Monr.  489;  Oraig  v.  Alverson,  6  J.  J.  Marsh. 
612  ;  Hewitt  v.  Sturdevant,  4  B.  Monr.  459  ;  Wright  v.  Staayne,  5 
id.  444. 

CoFEB,  J.  [After  stating  some  of  the  facts.]  We,  therefore, 
assume  that  there  was  no  fraud,  and  that  neither  of  the  appellees 
had  any  notice  of  the  restriction  in  the  articles  of  partnership  upon 
the  power  of  the  individual  partners  to  create  debts  against  the 
firm,  and  proceed  to  decide  the  case  upon  the  single  question 
whether,  in  view  of  the  terms  of  the  partnership,  and  the  law 
applicable  thereto,  the  appellants  are  liable  for  the  price  of  the 
land.  And  here  we  ought  to  remark  that  the  facts  are  so  stated 
in  the  petitions,  that  the  right  of  the  appellees  t.o  recover  does  not 
depend  alone  upon  the  authority  of  E.  C.  Machen  to  draw  bills 
in  the  name  of  the  firm,  but  upon  the  question  whether  Machen 
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had  power  to  purchase  the  land  and  bind  the  partnership  for  the 
price ;  and  we  ought  also  to  remark,  that  there  was  no  evidence 
conducing  to  prove  that  the  appellants  ever  ratified  the  purchases, 
or  either  of  them. 

The  partnership  articles  provide  that  the  partnership  is  formed 
'*  for  the  purpose  of  engaging  in  said  mining  business  upon  said 
lands  (i.  e.,  the  lands  already  leased  by  Morris  &  Machen),or  upon 
any  other  lands  which  they  (Morris,  Machen  &  Co.)  may  procure 
for  that  purpose.  Said  business  to  include  the  getting  out  of  iron 
ore  or  other  mineral  substances  and  coal  from  the  lands  aforesaid, 
or  which  said  firm  may  secure,  and  the  right  to  develop  the  same, 
and  sell  the  ore  and  coal,  etc.,  or  to  sell  the  rights,  privileges,  or 
leases  aforesaid,  or  any  land  the  title  to  which  saidfirni  may  secure.'* 
And  again,  "  And  said  enterprise  is  to  enih'ace  the  purcliase  of  the 
title  to  any  coal  or  mining  lands  infesy  and  the  leasing  of  the  same, 
as  said  firm  may  determine." 

It  seems  to  us  that  this  language  is  clear  and  explicit,  and  that 
the  purchase  and  sale  of  lands  were  within  the  scope  of  the  part- 
nership. But  the  articles  are  equally  explicit  that  no  member  of 
the  firm,  and  no  number  of  them  less  than  the  whole,  had  author- 
ity to  buy  lands  for  the  firm. 

It  is  contended,  however,  that  the  purchase  of  lands  being  within 
the  scope  of  the  partnership,  each  member  had  implied  authority 
to  make  purchases  for  the  firm,  and  that  whatever  may  have  been 
the  rights  and  duties  of  the  partners  inter  sese,  and  the  express 
limitation  upon  their  power  contained  in  the  written  agreement 
between  them,  third  persons  dealing  with  a  single  partner,  without 
notice  of  the  private  agreement  between  them,  cannot  be  affected 
by  it. 

This  is  undoubtedly  true  as  to  commercial  partnerships  ;  but  it 
is  a  rule  of  the  law  merchant  which  has  been  adopted  into  the 
common  law,  and  rests  for  its  support  upon  the  custom  of  mer- 
chants alone,  and  has  no  application  to  non-commercial  partner- 
ships. 

Mr.  Collyer  says,  "The  law  of  partnership,  as  administered  in 
England,  rests  on  a  foundation  composed  of  three  materials  —  the 
common  law,  the  law  of  merchants,  and  the  Roman  law,"  aod  he 
traces  the  power  of  one  partner  to  bind  his  copartners  by  a  bill  of 
exchange  to  the  law  merchant.  Again  he  says,  "  The  general  prin- 
ciple which  governs  all  partnerships  in  trade  is  this,  that  each 
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indiyidnal  partner  constitutes  the  others  his  agents  for  the  purpose 
of  entering  into  all  contracts  for  him  within  the  scope  of  the  part- 
nership concern,  and,  consequently,  that  he  is  liable  to  the  perfornoL- 
ance  of  all  such  contracts  in  the  same  manner  as  if  entered  into 
personally  by  himself.  ^'    CoUyer  on  Partnership,  103. 

But  the  power  of  one  partner  thus  to  bind  his  copartners  rests 
alone  upon  the  usage  of  merchants,  and  does  not  amount  to  a  rule 
of  law  in  any  other  than  commercial  partnerships.  Story  on 
Partnership,  §126. 

In  non-commercial  partnerships,  one  who  seeks  to  hold  the  firm 
bound  upon  a  contract  made  by  a  single  member  must  be  able  to 
show  either  express  authority,  or  that  such  is  the  custom  and  usage 
of  that  particular  branch  of  business  in  which  the  firm  is  engaged, 
or  such  facts  as  will  warrant  the  conclusion  that  the  partner  had 
been  invested  by  his  copartners  with  the  requisite  authority,  the 
distinction  beiug  that  in  commercial  partnerships  the  extent  of  a 
partner's  power  to  bind  the  firm  is  a  question  of  law,  while  the 
power  of  a  partner  in  a  non-commercial  firm  to  bind  his  copart- 
ners is  a  question  of  fact. 

Thus,  the  business  of  a  commercial  partnership  being  ascertained, 
and  the  nature  of  the  contract  made  by  a  single  member,  and  the 
circumstances  attending  it  being  known,  the  court  may  generally 
determine,  as  matter  of  law,  whether  the  contract  was  within  the 
scope  of  the  implied  powers  of  a  partner.  Not  so,  however,  in 
reference  to  a  contract  made  by  a  member  of  a  non-commercial 
partnership. 

A  partner  in  such  a  partnership  does  not  generally  possess  power 
to  bind  the  firm,  and,  consequently,  the  extent  of  his  powers  is 
not  fixed  by  the  rules  of  law,  but  each  case  is  left  to  be  decided 
upon  its  particular  facts  ;  and  in  all  such  cases,  in  order  to  make 
out  the  liability  of  the  firm,  it  ought  to  be  made  out  affirmatively 
by  the  plaintiff  that  the  partner  had  power  to  make  the  oontract 
in  question.  Dickinson  v.  Valpy^  10  B.  &  C.  128 ;  Levy  v.  Pyne 
d  Richards,  41  E.  C.  L.  249  ;  Smith  v.  Sloan,  37  Wis.  289 ;  s.  c, 
19  Am.  Rep.  757. 

In  the  cases  at  bar,  the  authority  of  the  partner  making  the 
contract  is  not  shown.  The  partnership  articles  show  that  no  such 
authority  was  thereby  conferred  ;  no  evidence  was  offered  to  prove 
that  such  authority  had  been  otherwise  delegated,  or  that  it  was 
usual  in  such  partnerships  for  one  partner  to  buy  land  in  the  name 
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of  the  firm,  or  tihat  the  existence  of  such  authority  was  necessary 

in  order  to  carry  on  the  business  for  which  the  partnership  was 

created,  and  we  have  seen  that  no  such  power  can  be  implied  from 

the  mere  existence  of  the  partnership. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  render- 

ing  judgment  against  the  appellants,  and  the   judgment,  as  to 

them,  is  reversed,  and  the  cause  is  remanded  with  directions  to 

dismiss  the  petition. 

Judgment  reversed. 


COKMOKWEALTH  V.    BaCOK. 

08  Bufth,  no.) 
CaruHttitumat  law  —  enjoyment  of  private  property. 

A  statute  forbidding  any  person  to  carry  on  the  stabling  basinefls  within  a  given 
diitanee  of  the  gpronnds  of  a  epecifled  agricaltanl  eoeiety,  daring  the  con- 
tinaance  of  its  fairs,  and  imposing  a  penalty  for  any  breach  of  the  law,  is 
an  unconstitutional  interference  with  the  right  of  enjoyment  of  priyate 
property. 

PROCEEDING  to  recover  a  penalty.     The  opinion  states  the 
facts. 

Cunningham  S  Turney,  for  appellants. 

G.  C.  Lochharty  for  appellee.  The  act  of  January  22,  1874 
(Session  Acts,  1&73-4,  p.  142),  deprives  the  appellee  of  his  right 
to  possess,  use,  enjoy,  and  dispose  of  that  which  he  owns,  and  is 
therefore  unconstitutional.  1  Blackstone,  138  ;  2  id.  34;  3  Kern. 
433;  18  Wall.  133;  18  How.  272;  4  Wheat.  235 ;  Oooley's  Const 
Lim.  355  ;  Broom's  Legal  Ma^ms,  394. 

The  Bourbon  County  Agricultural  Society  is  a  private  corpora- 
tion, entitled  to  no  other  protection  from  the  law  than  the  individ- 
nal  citizen.     Acts  1836-7,  p.  289. 

CoFBB,  J.  The  Bourbon  County  Agricultural  Society  is  a  cor- 
poration created  by  an  act  of  the  general  assembly.  By  an  amend- 
ment to  the  charter  of  the  society,  approved  January  22,  1874  (Aott 
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1873-4,  p.  142),  it  is  proyided,  /Hhat  it  shall  be  unlawful  for  any 
person  or  persons,  within  three  hundred  yards  of  the  ground  of 
said  society,  without  the  consent  of  the  board  of  directors,  to  open  lot, 
stable,  shed,  or  other  place  during  the  continuance  of  said  society's 
fairs  for  the  purpose  of  receiving,  for  pay,  horses  or  vehicles  of  any 
kind,  or  for  any  person  or  persons  to  permit  the  use  of  said  lot, 
stable,  shed,  or  place  for  any  such  purposes. 

''  Any  person  violating  the  provisions  of  this  act  shall  be  fined 
$50  for  each  day  so  violating,  to  be  recovered  by  a  warrant  from 
and  to  be  tried  before  any  justice  of  the  peace  of  Bourbon  county, 
and  such  fine 'shall  be  for  the  benefit  of  said  society.'^ 

The  appellee,  in  violation  of  the  act,  opened  and  used,  and  per- 
mitted to  be  opened  and  used,  a  lot  of  ground  of  which  he  was 
the  owner,  within  three  hundred  yards  of  the  grounds  of  the 
society  during  the  time  of  holding  its  fair  in  1874,  for  the  purpose 
of  receiving,  for  pay,  horses  and  vehicles,  and  the  society  instituted 
thiJB  proceeding  for  the  recovery  of  the  penalty  denounced  by  the 
statute. 

The  Oircuit  Oourt  held  the  act  unconstitutional,  and  dismissed 
the  proceeding,  and  whether  that  decision  was  correct  is  the  only 
question  in  the  case. 

The  complainant  alleges  that  the  appellee  is  the  owner  of  the 
land  used  in  violation  of  the  act  It  is  not  claimed  that  the  use 
made  of  it  is  in  and  of  itself  injurious  to  the  society  or  that  it  dam- 
aged its  property  in  any  way  whatever.  The  sole  complaint  is 
that  the  appellee  used  and  allowed  his  pi'operty  to  be  used 
to  carry  on  a  business  in  competition  with  the  society  ;  that,  in 
violation  of  the  act,  he  has  prevented  the  society  from  enjoying  a 
monopoly  of  the  business  of  receiving  and  taking  care  of  the  vehicles 
and  feeding  and  caring  for  the  animals  of  those  visiting  its  fairs, 
and  thereby  lessened  its  receipts.  Counsel  intimate  that  theenforce* 
mentof  the  act  is  necessary  to  sustain  the  society,  and  that,  as  it 
is  an  institution  of  interest  and  benefit  to  the  general  public,  this 
attempt  to  give  it  a  monopoly  may  be  sustained  upon  the  principle 
upon  which  the  grant  of  ferry  privileges,  the  interdiction  of  lateral 
roads  near  to  incorporated  turnpikes,  etc.,  and  the  sale  of  articles 
of  marketing  in  cities  and  towns  at  places  other  than  those  desig- 
nated by  law  are  upheld. 

It  is  the  duty  of  government  to  establish  and  maintain  high- 
ways.     Ferries  are  parts  of  highways,  and   the  government   may 
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perform  its  daty  Id  establishing  and  maintaining  them  through 
the  agency  of  priyate  indiyiduals  or  corporations,  and  such  agencies 
are  representatiTes  of  government,  and  perform  for  it  a  part  of  its 
functions.  And  in  consideration  of  the  service  thus  performed 
for  the  public,  the  government  may  prohibit  altogether  persons  from 
keeping  ferries  and  competing  with  those  it  has  licensed.  The 
establishment  of  public  highways  being  a  function  of  government, 
no  person  has  a  right  to  establish  such  a  highway  without  the  con* 
sent  of  government ;  and  hence  in  prohibiting  unlicensed  persons 
from  keeping  a  ferry  the  government  does  not  invade  the  right  of 
even  those  who  own  the  soil  on  both  sides  of  the  stream.  The 
owner  of  the  soil  may,  unless  his  land  be  regularly  condemned  for 
the  purpose,  prohibit  any  other  person  from  using  it  as  a  landing 
for  a  ferry.  This  he  may  do,  because  he  is  the  owner  of  the  soil. 
So  the  government,  being  charged  with  the  duty  of '  establishing 
and  maintaining  ferries,  has  the  exclusive  right  to  establish  them, 
and  may  prohibit  any  one  it  chooses  from  doing  so,  because  the 
establishment  of  a  ferry  without  the  consent  of  government  is  an 
invasion  of  its  right,  just  as  the  use  of  the  soil  for  a  ferry-landings 
without  the  consent  of  the  owner,  would  be  an  invasion  of  his  right 
of  property. 

The  statute  relating  to  lateral  roads  (§  13,  ch.  110,  O.  S.)  does 
not  apply  to  individuals,  but  to  the  county  courts,  and  docs  not 
prohibit  an  individual  from  opening  a  road  over  his  own  land. 

Laws  and  ordinances  prohibiting  the  sale  of  certain  articles  of 
marketing  in  cities  and  towns,  except  at  designated  places,  are  mere 
police  regulations,  enacted  in  the  interest  of  the  public.  If  they 
were  enacted  merely  for  the  purpose  of  compelling  dealers  in  such 
articles  to  rent  stalls  in  market-houses  in  order  to  swell  the  rent-roll 
of  the  owners,  they  would  be  analogous  to  the  act  under  discussion. 

The  Bourbon  County  Agricultural  Society  is.  a  strictly  private 
corporation.  It  owes  no  legal  duty  to  the  public.  It  may  hold 
fairs  or  not  as  its  managers  may  decide,  and  is  as  free  from  the 
interference  or  control  of  goverijment  as  a  private  individual,  and 
cannot,  therefore,  enjoy  any  privileges  which  may  not  be  enjoyed 
by  an  individual.  The  effect  of  the  act  then  is  to  restrict  the  right 
of  one  person  to  use  and  enjoy  his  property  in  a  particular  manner 
that  another  may  use  his  in  that  manner  to  greater  profit  than  he 
could  if  each  was  left  free  to  use  his  own  as  he  pleased.  In  this 
country,  where  the  right  of  the  citizen  to  acquire,  hold,  and  enjoy 
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property  is  guaranteed  by  the  f  imdamental  law,  it  would  seem  tlwfe 
the  statement  of  the  proposition  is  enough  to  refute  it. 

The  maxim,  that  one  must  so  use  his  property  as  not  to  injure 
another,  is  invoked  by  appellant's  counsel,  but  the  argument  to  be 
drawn  from  thence  is  against  them.  The  use  made  by  the  appellee 
of  his  property  does  not  injure  the  society  or  its  property.  It  has 
juo  right  to  a  monopoly  of  the  business  of  keeping  and  caring  for 
rehicles  and  animals  during  the  continuance  of  its  fairs.  The  act 
we  are  considering  does  not  attempt  to  give  them  any  such  ezdu- 
sive  privilege.  Persons  outside  of  the  limits  fixed  by  the  act  may 
come  into  competition  with  the  society,  but  those  within  it  may 
not  do  so  without  violating  the  act. 

Another  rather  remarkable  feature  of  the  act,  that  makes  the 
purpose  of  its  enactment  still  more  manifest,  is  the  provision  per- 
mitting the  society  to  license  persons  within  the  territory  covered 
by  the  inhibition,  thus  empowering  it  to  determine  who  may  do 
acts  forbidden  to  all  others,  and  in  effect  delegating  to  a  private 
corporation  the  most  arbitrary  control  over  the  property  of  individ- 
uals. That  such  an  act  violates  the  constitutional  right  of  the 
citizen  to  acquire,  hold,  and  enjoy  property  does  not,  in  our  opin- 
ion, admit  of  the  least  doubt. 

Judgment  affirmed. 
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(13Bii8h,8tfJ 

OrimincU  law  — false  pretense — meam  of  deteoHon, 

A  falae  pretense  is  not  criminal  unless  calculated  to  deceive  persons  of  ordV- 

nary  pradence  and  discretion. 
Where  one  fraud  ale  ntlj  represented  that  he  owned  a  house  and  lot  free  from 

incumbrance,  and  procured  money  on  the  faith  of  such  representation,  whea 

in  fact  there  was  a  mortgage  executed^by  him  on  record  against  the  property ; 

held,  not  indictable,  because  the  party  had  the  means  of  detection  at  hand. 


I 


NDICTMENT  for  false  pretenses.    The  opinion  states  the  facts. 

Thos.  E.  Moss,  attorney-general,  for  appellant 
Carroll  &  Barbour,  for  appellee. 
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Elliott,  J.  This  is  an  indictment  cliarging  the  appellee  with 
having  obtained  the  money  and  property  of  Presley  O'Bannon  by  the 
false  pretenses  of  fraudulently  representing  to  O'Bannon  that  he 
was  the  owner  of  a  house  and  lot  in  Owen's  addition  to  the  town 
of  Eminence,  and  that  the  house  and  lot  so  owned  were  free  from 
lien  or  mortgage  to  any  one. 

By  these  misrepresentations  it  is  charged  that  appellee  obtained 
from  O'Bannou  $125  in  money  and  some  promissory  notes  for  the 
house  and  lot ;  and  that  it  turned  out  on  inyestigation  there  was  a 
recorded  mortgage  on  the  property,  which  had  been  executed  by 
api)ellee  to  Lotty  Kelso. 

The  indictment  fails  to  state  the  amount  of  tlio  mortgage  lien 
of  Mrs.  Kelso,  for  if  it  was  merely  nominal  the  appellee  may  have 
made  tlie  representations  charged  with  no  intention  to  defraud 
O'Bannon,  hut  with  the  intention  of  removing  the  incumbrance 
with  a  part  of  the  money  received  from  him.  But  we  concur  with 
the  opinion  of  the  lower  court,  that  the  indictment  was  insufficient 
for  several  reasons. 

In  the  case  of  the  CommonweaUh  v.  Haughey,  3  Mete.  (Ky.)  223,  it 
was  charged  that  Haughey  obtained  credit  on  a  note  he  owed  R  R. 
Jones,  upon  the  false  and  fraudulent  })retense  and  representation 
that  a  large  quantity  of  tobacco  which  Jones  then  purchased  would 
average  in  quality  with  a  sample  which  Haughey  then  and  there 
exhibited  to  said  Jones. 

This  court  affirmed  the  judgment  of  the  lower  court  dismissing 
the  indictment,  and  say  that  a  common  caution  on  the  part  of 
Joues  would  have  protected  him  from  any  injury  ;  he  could,  with- 
out trouble,  have  retained  his  note  till  the  tobacco  was  delivered ; 
and  if,  upon  an  offer  to  deliver  it  by  Haughey,  it  was  not  equal  in 
quality  to  the  sample  exhibited,  he  could  have  rejected  it. 

So  in  this  case  O'Bannon  could  have  refused  to  execute  and  de- 
liver his  notes  to  appellee,  or  even  to  pay  him  the  1125  in  money, 
till  he  stepped  to  the  clerk's  office  and  ascertained  from  the  records 
of  the  Henry  County  Court  whether  the  title  to  the  house  and  lot 
was  such  as  represented. 

In  Wharton's  Criminal  Law,  vol.  2,  §  2129,  the  doctrine  is  laid 
down  that  '^  a  representation,  though  false,  is  not  within  the  stat- 
ute (meaning  the  statute  against  obtaining  money  and  property  by 
false  pretenses),  unless  calculated  to  deceive  persons  of  ordinary 
pradence  and  discretion  ;  '^  and  this  author  further  says  that  the 
Vol.  XX VL  — 26 
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statutes  against  obtaining  money,  etc.,  by  false  pretenses  ought  not 
to  be  so  interpreted  as  to  include  cases  where  the  party  defrauded 
bad  the  means  of  detection  at  hand. 

Here  O'Bannon  had  the  means  of  detection  at  hand  ;  for,  by  a 
visit  to  the  clerk's  office,  he  could  soon  have  ascertained  whether 
the  appellee  had  the  unincumbered  title  to  the  house  and  lot  as 
represented  by  him. 

Wherefore  the  judgment  is  affirmed. 

Judgment  affirmed. 


Fabmebs  and  Drovers'  Insurance  Company  v.  Cdrby. 

tl8  Bush,  812.) 

Insurance —  warranty  —  waiver  of  statutory  provision  infatior  of  insured. 

Where  a  statute  enacted  that  all  statements  in  an  application  for  insarance 
should  be  deemed  representations  and  not  warranties,  and  that  do  misrep- 
resentation, unless  material  or  fraudulent,  should  yitiate  a  policy  ;  but  par- 
ties entered  into  a  contract  for  insurance,  providing  that  the  statementa  in 
the  application  should  be  deemed  part  of  the  policy  and  warrantiea,  and 
that  any  false  representation  should  render  the  policy  void ;  held^  that  the 
contract  waived  the  benefit  of  the  statute,  and  was  avoided  bj  any  antrae 
statement,  although  immaterial. 

ACTION  on   a  fire  insurance  policy.     The  opinion   states  the 
facts. 

James  0.  Cafitrell  and  Voung  &  Boyle,  for  appellant. 

Darndby  d  Johnson,  and  A.  Duvall,  for  appellees. 

CoFER,  J.  This  was  an  action  by  the  appellees  on  a  fire  policy 
issued  by  the  appellant  to  the  female  appellee,  insuring  against  loss 
or  damage  by  fire,  a  frame  house  owned  by  her.  and  situated  in  the 
town  of  Midway,  in  Woodford  co-inty. 

Reference  was  made  in  the  policy  to  a  written  application  for  a 
policy  issued  by  the  appellant  on  the  same  property  for  the  preced- 
ing year,  and  that  application  was  made  a  part  of  this  policy.  In 
that  application  the  house  was  described  as  occupied,  first  story, 
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milliner's  shop,  post-office,  dining-room,  and  bed-room;  second 
story,  as  bed-rooms  ;  and  in  this  policy  it  was  described  as  "  occu- 
jaed  as  a  milliner's  store,  post-office,  and  by  a  tenant  as  a  family- 
dtrelling." 

It  was  stipulated  in  the  policy  that  "  if  an  application,  survey, 
plan,  or  description  of  the  property  therein  insured  was  referred  to 
in  the  policy,  such  application,  survey,  plan,  or  description  should 
be  considered  a  part  of  the  contract  and  a  warranty  by  the 
assured  and  that  any  false  representation  l)y  the  assured  of 
the  condition,  situation  or  occupancy  of  the  property,  should 
render  the  policy  void."  It  was  also  stipulated  that  if  the  interest 
of  the  assured  in  the  property  was  any  other  than  the  entire  uncon- 
ditional; and  sole  ownership  thereof,  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  expressed  in  tlie  written  part  of  the  policy, 
otherwise  the  policy  should  be  void ;  and  tliat  if  the  house  should 
become  vacant  or  unoccupied,  and  so  remain  for  more  than  ten 
days  without  notice  to  and  consent  of  the  company  in  writing,  the 
policy  should  be  void. 

The  house  was  destroyed  by  fire  during  the  continuance  of  the 
policy,  and  the  company  claimed  exoneration  upon  the  following 
gronnds,  among  others  not  necessary  to  be  stated: 

1.  That  the  house  was  not  occupied,  as  stated  in  the  application 
and  policy,  at  the  time  the  policy  issued. 

2.  Tne  property  was  incumbered  at  the  time  by  a  vendor's  lien 
for  over  $1,100  of  unpaid  purchase-money,  and  therefore  Mrs. 
Curry  was  not  the  entire,  unconditional,  and  sole  owner  thereof  for 
her  use  and  benefit. 

3.  That  the  house  became  and  was  vacant  for  more  than  ten 
days  without  notice  to  and  consent  in  writing  by  the  company. 

The  evidence  conduced  to  establish  the  facts  ui)on  which  each  of 
these  propositions  rests. 

The  court  instructed  upon  the  first  proposition  that  if,  at  the 
time  the  policy  was  issued,  the  house  was  not  occupied  as  repre- 
sented, and  the  difference  between  the  actual  occupation  ajid  that 
dtucrihed  in  the  policy  increased  the  risk  and  the  rate  of  insnrancey 
the  verdict  should  be  for  the  defendant. 

Upon  the  second  proposition  the  court  refused  to  instruct,  and 
upon  the  third  refused  to  instruct  in  substance  that  if  any  change 
had  taken  place  in  the  occupancy  of  the  house  after  the  issual  of  the 
policy,  and  had  continued  for  ten  days  without  notice  to  the  com- 
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pany,  or  if  the  house  had  been  used  or  occupied  so  as  to  increase 
the  risk,  without  the  written  consent  of  the  company,  the  plaintiff 
could  not  recover. 

The  correctness  of  the  instruction  on  the  first  proposition  must 
depend  upon  the  construction  of  the  stipulation  in  the  policy  that 
the  application  should  be  considered  a  part  of  the  policy  and  a 
warranty,  and  that  any  false  representation  by  the  assured  of  the 
'Condition,  situation,  or  occupancy  of  the  property  should  render 
the  policy  void . 

The  application  described  the  property  as  occupied  in  part  as  a 
milliner's  shop  and  in  a  part  as  a  dining-room  and  bed-rooms,  and 
in  the  policy  it  was  described  as  occupied  in  part  as  a  milliner's 
shop  and  in  part  by  a  tenant  as  a  residence.  The  description,  the 
assured  agreed,  should  be  considered  a  warranty.  Having  war- 
ranted the  house  to  be  occiipied  as  represented,  if  it  was  not  so 
'Occupied  the  contract  was  violated  on  her  part  at  the  moment  of 
its  execution,  and  it  never  became  binding  upon  the  company, 
i  A  statement  in  a  policy  of  the  existing  use  of  the  premises  is 
undoubtedly  a  warranty  that  they  are  so  used  in  present L  Flau- 
dera  on  Insurance,  289,  and  authorities  there  cited.  And  if  this 
were  not  so,  it  is  competent  for  the  parties  to  contract  that  such 
statements  shall  be  considered;  and  in  this  case  that  was  done. 

So,  also,  when  the  policy  contains  a  provision  that  any  untrue 
statement  shall  avoid  it,  it  is  vitiated  by  any  statement  false  in  fact, 
whether  material  or  not.     Flanders  on  Insurance,  282. 

It  is  contended,  however,  that  these  rules  have  been  changed  by 
our  statute  of  February  4,  1874,  which  provides  that  "  all  state- 
ments or  descriptions  in  any  application  for  or  policies  of  insur- 
ance shall  be  deemed  and  held  representations  and  not  warranties  ; 
nor  shall  any  misrepresentation,  unless  material  or  fraudulent;  pre- 
vent a  recovery  on  the  policy."  This  statute  would  no  doubt  con- 
trol in  all  cases  in  which  the  policy  is  silent  as  to  the  effect  of  such 
statements  and  descriptions,  but  wlien  the  parties  undertake  in  the 
policy  itself  to  deolare  the  meaning  and  effect  to  be  given  to  its 
stipulations,  they  have  a  right  to  do  so,  and  there  is  nothing  in  the 
act  supra  to  indicate  an  intention  on  the  part  of  the  legislature  to 
control  the  action  of  the  parties  in  this  respect.  The  doctrine  on 
this  subject  is  thus  stated  by  Mr.  Sedgwick,  in  his  work  on  Statu- 
tory and  Constitutional  Law,  p.  109  :  "The  general  rule  is,  that  no 
contract  or  a<rreement  can  modif v  law."    "  To  this  rule,  however,** 
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he  says,  "  there  is  a  large  class  of  exceptions,  expressed  by  the 
maxim,  modus  ei  conventio  vincunt  legem.  These  are  cases  where 
the  party  is  held  at  liberty  to  waive  a  statutory  provision  which,  if 
insisted  on,  would  inure  to  his  benefit ;  and  generally  it  is  true 
that  where  no  principle  of  public  policy  is  violated,  parties  are  at 
liberty  to  forego  the  protection  of  the  law." 

No  principle  of  public  policy  is  involyed  in  a  case  like  this,  and 
when  a  party  chooses  by  his  or  her  contract  to  stipulate  that  parts 
of  it  shall  have  a  construction  and  effect  different  from  that  the 
law  would  give  to  it  but  for  their  contrary  declaration  in  the  con- 
tract itself,  it  ought  to  be  interpreted  by  the  courts  as  they  have 
contracted  it  shall  be  interpreted. 

[Omitting  a  minor  point.] 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 

Judgment  reversed* 


Tomppert's  Ex'rs  v.  Tomppert. 

(13  Bush,  896.) 
F)rcmdtUent  marriage  —  liaw  atioided, 

A  marriage  procared  by  fraud  is  not  absolutely  void,  and  can  be  avoided  only 

by  the  person  defrauded,  in  his  life-time. 

QUIT  for  dower.     The  opinion  states  the  facts. 
/.  i&  J.  Caldwell  and  Winston,  for  appellants. 

M.  Mundy,  for  appellee. 

CoFER,  J.  The  appellee,  under  the  name  of  Mary  Albright,  was 
married  to  Philip  Tomppert,  Sr.,  April  2,  1872.  Tomppert  died 
October  29, 1873,  leaving  no  issue  of  the  marriage,  having  first 
made  and  published  his  last  will  and  testament,  devising  all  his 
estate  to  four  children  of  a  former  marriage.  Tiiis  suit  was 
brought  by  the  appellee  for  the  allotment  of  dower  and  distribu- 
tion of  the  personal  estate.     The  executor  and  devisees  answered. 
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and  alleged  that  she  married  the  testator  under  the  name  of  Mary 

Albright,  claiming  to  be  the  widow  of Albright,  when  her 

name  was  not  Albright,  and  she  was  not  the  widow  of  Albright, 
and  had  never  been  married  to  him,  and  that  the  marriage  with 
Tomppert  was  procured  by  fraud  and  was  void,  and  on  that — and 
the  additional  ground  that  she,  without  fault  on  his  part,  aban- 
doned the  bed  and  board  of  the  testator  for  several  months  before 
bis  death — resisted  her  claim  to  dower  and  distribution.  The 
chancellor  adjudged  in  her  favor,  and  the  executor  and  devisees 
prosecute  this  appeal. 

We  assume,  for  the  purposes  of  the  case,  that  the  facts  alleged 
have  been  established  by  the  evidence. 

Appellants'  counsel  cite  several  authorities  which  seem  to  sustain 
the  broad  proposition,  that  a  marriage  procured  by  fraud  is  Yoid 
ai  initio,  and  may  be  so  treated  whenever  called  in  question. 
Schouler's  Domestic  Relations,  35  ;  Reeve's  Domestic  Relations, 
206;  2  Kent,  767;  3  Maule  &  Selwyn,  260,  537.  Chancellor 
Kent  says  :  '"'A  marriage  procured  by  force  or  fraud  is  also  void, 
ab  initio,  fLna  may  be  treated  as  null  by  every  court  in  which  its 
validity  may  be  incidentally  drawn  in  question."  Mr.  Schouler 
says :  "All  marriages  procured  by  force  or  fraud,  or  involving  pal- 
pable error,  are  void ;  for  here  the  element  of  mutual  consent  is 
wanting,  so  essential  to  every  contract."  Mr.  Reeve  says,  speaking 
of  marriages  procured  by  fraud  :  "The  true  point  of  light  in  which 
this  ought  to  be  viewed,  I  apprehend,  is,  that  the  marriage  was  void 
ab  initio.^^  And  Mr.  Bishop,  in  his  work  on  Marriage  and  Divorce 
(§  115),  recognizes  the  same  doctrine. 

Xhis  is  no  mean  array  of  authorities,  yet  we  feel  compelled,  at 
whatever  risk,  to  dii^ -ent  from  their  views. 

Mr.  Bishop  (§  46),  speaking  of  void  and  voidable  marriages, 
says :  '*  A  marriage  is  said  to  be  void  when  it  is  good  for  no 
legal  purpose,  and  its  invalidity  may  be  relied  upon  in  any  proceed- 
ing, in  any  court,  between  any  parties,  either  in  the  life-time  or 
after  the  death  of  the  supposed  husband  and  wife,  whether  the 
question  arises  directly  or  collaterally."  And  in  section  122  the 
same  author  says :  *' There  are  various  principles  applicable  alike 
to  fraud,  error,  and  duress.  We  may  presume  that  the  guilty  party 
would  not  be  permitted  so  far  to  take  advantage  of  his  own  wrong 
as  to  maintain  a  suit  for  nullity  solely  on  that  ground.  The  party 
imposed  upon  may,  if  he  choose,  waive  the  tort,  and  thereby  render 
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the  marriage  good.     Thus  a  voluntary  cohabitation,  after  knowl- 
edge of  ihe  fraud  or  error,  or  after  the  cause  of  fear  is  removed 
will  euro   tlie  defect,'*  etc.     And  again,  in   section  123,  the  same 
author   says   of   marriages   procured   by  fraud,   error,  or  duress : 
'*  They  are  good  at  the  election  of  the  injured  party,  who,  on  being 
set  free  from  the  influence  of  the  fraud,  error,  or  duress,  may  then 
give  a  voluntary  consent,  and  the  other  party  cannot  interpose  the 
objection  of  his  own  wrong  and  say  that  the  consent  was  not  mu- 
tual."    Mr.   Tyler,   in  his  work  on   Infancy  and  Coverture,  uses 
this  language  on  this  point :  ''  There  is  a  great  difference  between  a 
void  and  a  voidable  marriage,  which  it  is  important  to  notice.     A 
void  marriage  is  at  all  times  a  nullity,  and  binds  no  one,  and  is  not 
valid  for  any  legal  purpose  whatever ;  it  leaves  the  parties  to  it  in 
just  the  same  situation,  to  all  intents  and  purposes,  as  though  there 
luid  been  no  pretended  marriage  at  all.     In  such  cases,  if  the  par- 
ties cohabit,  they  are  adulterers  and  fornicators,  and  their  offspring, 
if  any,  are  bastards.     But  a  voidable  marriage  is  valid  for  all  civil 
purposes,  and  binding  upon  the  parties  so  long  as  it  is  acted  upon 
and  recognized  by  them,  and  until  its  nullity  is  declared  by  a  com- 
petent tribunal ;  and  if  the  marriage  has  not  been  dissolved  by  sen- 
teuce  or  decree  during  the  joint  lives  of  the  parties,  it  will  be  too 
late  to  apply  for  its  avoidance,  and  consequently  the  survivor  will 
be  entitled  to  curtesy,  dower,  and  the  other  rights  of  a  surviving 
husband  or  wife."    The  same  distinction   is  stated  in  much  the 
same  language  by  Mr.  Schouler,  p.  24,  and  was  recognized  by  this 
court  in  Bassett  v.  Bassett,  9  Bush,  696. 

No  other  contract  recognized  by  law  is  held  to  be  void  for  fraud. 
It  is  true  that  text- writers  and  judges  sometimes  use  the  term  "void*' 
in  speaking  of  such  contracts,  but  it  is  an  inaccurate  use  of  lan- 
guage.    Thornton  v.  McGrcUh,  1  Duv.  349. 

Such  contracts  are  voidable  only  at  the  election  of  the  party 
defrauded.  The  party  who  commits  the  fraud  is  bound  and  remains 
bound  until  the  party  deceived  has  made  his  or  her  election,  and 
will  thereafter  be  bound  or  not  according  to  the  election  made.  If 
Tomppert  was  procured  by  fraud  to  marry  the  api)ellee,  she  was 
bound  by  the  marriage,  and  remained  bound  until  he  elected  to 
avoid  it  for  the  fraud.  Whether,  if  he  had  so  elected  on  discover- 
ing the  fraud,  she  and  he  would  have  been  alike  absolved  from  the 
obli;:ations  of  the  marriage  without  a  judgment  annulling  it,  need 
not  l)e  decided.    It  was  not  alleged  that  he  did  so  elect,  and  for 
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that  reason,  if  for  no  other,  the  facts  stated  in  the  answer  do  not 
show  a  right  in  the  appellants  to  treat  the  marriage  as  Void. 

The  petition  and  answer  show  that  the  marriage  was  solemnized 
according  to  the  forms  of  law.  This  devolved  on  those  wishing  to 
treat  the  marriage  as  yoid  the  burden  of  showing,  not  only  that 
there  was  fraud,  but  also  that  Tomppert  ^had  availed  himself  of  his 
priyilege  to  treat  the  marriage  as  void.  Basseti  v.  Basselt,  suprcL 
For  aught  that  appears  in  the  answer,  he  may  not  have  elected  to 
treat  it  as  void,  but  may  have  waived  the  wrong  and  thereby  rendered 
the  marriage  valid  and  binding  upon  both,  as  if  no  fraud  had  been 
committed.  It  may  be  that  he  never  discovered  the  fraud.  But 
this  can  make  no  difference.  The  right  to  take  advantage  of  it 
was  personal,  and  not  having,  as  far  as  appeal's,  been  exercised  by 
him,  cannot  be  exercised  after  his  death  by  his  executors  or 
devisees. 

If  a  marriage  procured  by  fraud  is  void,  the  most  unjust  and 
absurd  consequences  would  follow.  A  void  marriage  is  incapable 
of  ratification.  It  is  as  if  no  pretended  marriage  existed — ^neither 
party  is  bound  ;  the  guilty  and  the  innocent  are  alike  at  liberty  to 
disregard  it.  If  such  a  marriage  as  this  is  void,  the  guilty  party 
may  set  up  his  or  her  fraud  in  order  to  escape  the  responsibilities 
incident  to  the  marriage  relation.  Not  only  so,  but  although  the 
injured  party  may  elect  to  waive  the  wrong,  and  the  gnilty  party 
may  not  desire  to  insist  upon  it,  third  parties  may  do  so.  Tha 
which  leads  to  such  consequences  cannot  be  law.  The  peace  and 
good  order  of  society,  tlie  happiness,  the  repose  and  the  honor  of 
families,  as  well  as  the  principles  of  natural  justice,  forbid  the  recog- 
nition of  such  a  rule. 

There  may  be  adjudged  cases  which  seem  to  favor  it ;  but  if  there 
are,  it  will  no  doubt  be  found  upon  examination  that  the  marriage 
was  either  declared  void  by  statute,  or  was  between  parties,  one  of 
whom  was  legally  incompetent  to  contract  marriage,  or  that  the  case 
was  one  not  calling  for  an  observance  of  the  distinction  between  a 
void  and  a  voidable  marriage.  This  court,  in  the  case  already  cited, 
quoted  with  apparent  approval  from  Kent,  Schouler  and  Bishop, 
that  a  marriage  procured  by  duress  is  void.  But  that  was  a 
direct  proceeding  by  the  injured  party  to  annul  the  marriage,  and 
it  was  wholly  immaterial  whether  it  was  void  or  merely  voidable, 
and  the  attention  of  the  court  not  having  been  directed  to  the  dis- 
tinction, no  notice  was  taken  of  it.  But  the  subsequent  part  of  the 
opinion  shows  that  the  court  did   not  regard  the  marriage  as  void. 


SEPTEMBER  TEEM,  1877.  201 


Dancan  v.  Louisville. 


Bat  the  court  erred  in  adjudging  to  the  appellee  one-half  the 
surplus  personalty.  He  left  children  by  a  former  marriage,  and  she 
wasonly  entitled  to  one-third  of  such  surplus.  Sub-§  4,  §  11,  ch.  3 1, 
Gen.  Stat  For  this  error  alone  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  judgment  in  conformity  to  this  opinion. 

Judgment  reversed. 


Duncan  v.  Louisville. 

(13  Bush,  878.) 

IfegoUMe  imtrument  —  promissory  naU  —  negotiability  t—  trantfer  of  note 

secured  by  lien. 

A  sUtate  placed  negotiable  notes  made  payable  at  a  bank  and  actually  dis- 
coanted  by  eaid  bank/  upon  the  footing  of  foreign  bills  of  exchange,  ffeld, 
that  the  footing  of  such  a  note  was  not  affected  by  the  fact  that  it  was 
drawn  for  a  long  time. 

A  promissory  note  given  for  the  purchaae-money  of  land  was  secured  by  a  lien 
on  the  land.  Hdd,  that  a  bona  fide  purchaser  of  the  note  before  maturity 
was  entitled  to  the  benefit  of  the  lien,  without  regard  to  the  equities  between 
the  original  parties.* 

ACTIONS  on  notes  and  to  enforce  vendor's  lien.  The  notes 
were  payable  in  one  and  two  years  respectively,  with  interest, 
and  each  stated  that  it  was  given  for  and  secured  by  a  lien  on  real 
estate  that  day  conveyed  by  Thompson  and  wife  to  Duncan.  The 
notes  were  in  the  hands  of  bona  fide  holders,  one  of  them  a  national 
bank.  The  plaintiff  had  judgment,  and  defendant  appealed. 
Other  parties  and  interests  intervened  not  necessary  to  the  point 
above  decided. 

Blanton  H,  Duncan,  for  appellant.  The  notes  being  for  real 
estate,  with  their  consideration  expressed  on  their  face,  are  not 
commercial  paper,  and  are  not  such  as  can  be  put  upon  the  footing 
of  foreign  bills,  even  by  a  discount  by  the  banks  alleged  to  have 
discounted  them.  Tliompson  v.  Finley,  MS.  Opinion,  1874  ;  Story 
on  Promissory  Notes,  §§  52,  55;  Overton  v.  Tyler y  3  Barr.  340  ;  A* 

L  C,  vol.  1,  p.  300  ;  Smith  on  Mercantile  Law,  p.  338;  Follett  v. 

■       I  ■  —  -M 

*  See  WtJtib  ▼.  flowiton  (4  Neb.  398),  U  Am.  Bep.  638. 
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Moore,  19  L.  J.  Exch.  6;  Storm  v.  Stirling,  3  E.  &  B.  832;  Bush 
V.  Lathropy  22  N.  Y.;  Cutts  v.  Guilds  57  id.  229;  Byles  on  Bills, 
64 ;  Story  on  Bills,  §  1.  The  notes  are  not  commercial  paper  but 
mortgages,  and  subject  to  equitable  defenses.    Matthews  v.  WaUwyn, 

4  Ves.  126;  Baily  v.  Smithy  etc,  14  Ohio  St.  396. 

The  charters  of  the  banks  do  not  authorize  the  purchase 
nor  the  discount  of  such  paper,  and  the  act  of  the  official  was 
ultra  vires  of  the  corporations,  and  consequently  only  the  act  of  an 
individual.  A  national  banking  association  has  no  power  to  take 
a  deed  of  trust  on  real  estate  as  security  for  a  contemporaneous 
loan;  and  it  has  no  powers  not  conferred  by  Congress.  Albany 
Ijaw  Journal,  Dec.  9,  1876,  p.  377;  3  Monthly  Western  Jurist,  389; 
Rev.  Stat.  U.  S.,  p.  90S,  §§  5136,  5137.  See  the  charter  of  the 
bank  alleged  to  have  discounted  the  notes  in  this  case.  1  Session 
Acts,  1857-8,  p.  88;  Acts  1863-4,  p.  1. 

'*  A  mortgage  is  not  and  cannot  be  negotiable."  Johnson  v.  Car* 
penter,  7  Minn.  176;  1  Am.  Lead.  Cases,  305,  324;  4  McCord,  159; 

5  Hill,  646;  3  Minn.  335;  Story  on  Promissory  Notes,  §  55;  15  Wend. 
256;  5  Johns.  239;  13  East,  509;  3  Barn.  &  Cress.  45;  1  Paige,  131 ; 
3  Am.  Lead.  Cases  in  Equity,  81,375;  Crane  v.  Turner,  7  Hun,  357. 
It  is  not  part  of  the  banking  business  to  hold  or  deal  in  real  estate. 
Thomaston  Bank  v.  Stemson,  21  Me.  195;  Met.  BL  v.  Godfrey,  23 
III.  579.  Under  the  old  decisions  the  moi*tgagee  might  maintain 
ejectment.  3  Marsh.  621;  11  B.  Monr.  22.  The  assignment  of  a 
note  secured  by  mortgage  is,  in  equity,  an  assignment  of  the  mort- 
gage, and  carries  with  it  all  the  rights  of  the  mortgage.  2  Marsh. 
109;  4  B.  Monr.  417,  532;  8  id.  295. 

Barret  £  Brotvn,  for  appellee  the  Citizens'  Bank. 

Barr,  Goodloe  d?  Humphrey,  for  appellee  Griswold's  executrix. 

Thomas  Speed,  for  appellee  F.  K.  Hunt. 

Lane  &  Harrison,  for  appellee  the  city  of  Louisville. 

CoFER,  J.  [Omitting  minor  points.]  The  law  of  this  State 
places  promissory  notes  negotiable  and  payable  at  an  incorporated 
bank,  and  actually  discounted  by  such  a  bank,  upon  the  footing  of 
foreign  bills  of  exchange.  The  Citizens'  Bank  and  the  Bank  of 
Muybvillo  are  incorporated,  and  each  is  authorized   to  discount 
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notes  and  bills.  But  the  appellant  contends  that  the  notes  in  con* 
test  were  not  negotiable  —  first,  because  of  the  great  length  of  time 
they  had  to  run;  and,  second,  because  they  sho^^ed  on  their  faces 
that  they  were  given  for  and  secured  by  lien  on  real  estate. 

No  authority  is  cited  to  sustain  the  first  proposition.  The  argu- 
ment is,  tliat  banks  are  created  for  the  public  convenience,  and 
not  alone  for  private  gain,  and  that  to  allow  their  f ands  to  be 
invested  in  paper  at  long  dates  defeats  the  objects  of  their  creation 
and  deprives  commerce  of  the  benefits  intended;  that  there  must  be 
a  limit  somewhere,  and  it  should  be  fixed  by  the  courts  at  the  limit 
usual  in  commercial  and  bank  transactions,  and  that  promissory 
notes  not  coming  within  these  limits  should  not  be  deemed  to  have 
been  intended  to  be  placed  on  the  footing  of  foreign  bills  of 
exchange. 

The  legislature,  in  placing  notes  payable  at  and  discounted  by 
incorporated  banks  upon  the  footing  of  bills,  has  not  imposed  any 
such  restriction  as  to  time  of  payment.  Bills  to  which  such  notes 
are  assimilated  have  never  been  so  limited,  and  it  would  be  a  great 
stretch  of  authority  for  the  courts,  upon  supposed  grounds  of  pub- 
lic policy,  to  impose  limitations  and  restrictions  where  none  have 
been  imposed  by  the  legislature. 

The  notes  given  by  Duncan  to  Thompson  contained  all  the 
elements  of  negotiable  paper,  and  the  superadded  statement  con- 
tained in  them,  that  they  were  given  for  real  estate,  and  were 
secured  by  a  lien,  gave  them  neither  more  nor  less  scope,  nor  made 
them  less  negotiable  than  they  would  have  been  without  that  state- 
ment, for  if  it  had  been  omitted  the  lien  would  have  existed  all  the 
same  because  of  the  recital  of  the  notes  in  the  deed. 

The  lien  was  a  mere  incident  to  the  debt,  and  passed  by  the 
assignment  of  the  notes.  It  was  a  mere  collateral  security,  and 
neither  its  existence  nor  its  mention  oii  the  face  of  the  notes  in 
anywise  affected  their  negotiability.  Smith's  Mercantile  Law,  270; 
Powell  on  Mortgages,  908;  Daniel  on  Negotiable  Instruments,  §  834. 

It  is  next  contended  that,  although  the  notes  were  negotiable, 
the  lien  was  not,  and  that,  consequently,  although  the  matters 
pleaded  as  a  set-off  are  not  available  against  the  notes,  they  are 
available  against  the  lien.  In  other  words,  that  although  the 
holders  of  the  notes  took  them  free  from  the  equities  between  the 
maker  and  payee,  and  were  entitled  to  judgments  i7i  personam  for 
the  full  amount,  notwithstanding  the  set-offs,  they  took  the  lien 
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subject  to  those  equities,  and  were  only  entitled  to  enforce  it  for 
the  balance,  after-  deducting  the  set-offs.  This  view  seems  to  be 
sustained  by  some  highly  respectable  authorities.  Johnson  v.  Oar^ 
penter,  7  Minn.  183  ;  Olds  v.  Cummifigs,  31  111.  188  ;  Walker  t. 
Dement,  42  id.  278. 

On  the  other  hand,  it  is  said  in  Powell  on  Mortgages,  908,  that 
if  a  negotiable  note  be  secured  by  mortgage,  and  the  mortgagee, 
after  payment  of  a  part  of  it  by  the  mortgagor,  actually  negotiates 
the  note  for  value,  the  indorsee  will  be  entitled  to  have  his  money 
from  the  mortgagor;  and  Mr.  Hilliard,  in  his  work  on  Mortgages 
(vol.  1,  p.  526,  §  49,  a),  and  Mr.  Daniel,  in  his  work  on  Negotiable 
Instruments  (vol.  1,  p.  628,  §  834),  hold  the  same  doctrine  on  this 
subject,  and  it  has  been  repeatedly  so  held  by  the  Supreme  Court 
of  Wisconsin  {Reeves  v.  Scully,  Walker's  Ch.  248;  Croft  v.  Bunsier, 
9  Wis.  503;  Cornell  v.  Hicliens,  11  id.  353;  Fishery,  Otis,  3  Ohand. 
94;  Martiiieau  v.  McCollum,  4  id.  153),  and  by  the  Supreme  Coart 
of  Michigan  in  Button  \.  Ives,  1  Cooley,  515. 

The  doctrine  in  the  Minnesota  and  Illinois  courts  seems  to  rest  on 
the  ground  that  a  mortgage  is  not  negotiable,  and  therefore  that 
tlie  indorsee  of  a  note  secured  by  mortgage  acquires  by  the  assign- 
ment only  an  equity  in  the  mortgage,  and  is  consequently  only 
entitled  to  enforce  it  for  what  in  equity  is  due  from  the  mortgagor 
at  the  time  he  receives  notice  of  the  assignment  of  the  notes- 
Tliose  courts,  however,  hold  that  the  indorsee  takes  the  note  free 
from  the  equities  between  the  original  parties,  and  may,  in  an 
action  at  law,  recover  the  full  amount  thereof.  So  far,  then,  as  the 
mortgagor  is  concerned,  the  rule  is  valueless.  He  is,  in  any  ev^nt, 
bound  to  pay  the  entire  debt  to  the  holder  of  the  note,  and  it  can 
be  of  little  moment  to  liim  whether  he  pays  it  on  a  judgment  at 
law  or  by  the  enforcement  of  the  mortgage. 

The  only  effect  of  the  rule,  then,  is  to  deprive  the  indorsee  of  the 
benefits  of  the  mortgage,  not  for  the  benefit  of  tlie  mortgagor,  but 
for  the  benefit  of  third  persons  as  creditors  of  or  purchasers  from 
him  ;  while,  on  the  other  hand,  if  tlic  indorsee  takes  the  mortgage 
free  from  the  equities  between  the  mortgngor  and  mortgagee,  and 
that  be  understood  to  be  the  rule  of  law,  the  interest  of  the  mort- 
gagor will  be  subserved  by  the  consequent  increase  of  the  value  of 
the  note  or  bill  secured  by  the  mortgage  ;  and  that  which  subserves 
the  interest  of  the  mortgagor  will  also  subserve  the  interests  of 
commerce  and  tend  to  prevent  litigation  and  to  suppress  fraud. 
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The  doctrine  that  an  assignee  can  enforce  the  mortgage  for  no 
more  than  is  due  as  between  the  mortgagor  and  mortgagee  had  its 
origin  at  a  time  when  the  practice  of  giving  mortgages  as  collateral 
security  for  negotiable  paper  was  unknown,  and  was  made  to  rest 
upon  the  ground  that  such  was  the  rule  in  an  action  at  law  on  the 
covenant  or  bond  to  which  the  mortgage  was  collateral,  and  that 
the  assignee  should  stand  no  better  in  equity  than  at  law.  1  Hill- 
iard  on  Mortgages,  ch.  18,  §  54;  Matthetos  v.  Wallwyn,  4  Vesey,  118. 

The  rule  thus  being  **  that  the  parties  as  to  rights  and  remedies 
shall  stand  upon  the  same  footing  in  both  courts,  it  follows  as  a 
logical  conclusion  that  when  the  nature  of  the  instrument  evi- 
dencing the  debt  and  the  circumstances  of  the  transfer  are  such 
that  in  a  suit  at  law  against  the  mortgagor  the  assignee  can  enforce 
its  payment  regardless  of  any  equities  existing  between  the  mort- 
gagor and  mortgagee,  he  should  have  the  same  rights  and  remedy 
in  equity.  The  reason  of  the  rule  ceasing  in  the  case  of  negotiable 
securities  transferred  before  maturity  and  without  notice,  the  rule 
also  ceases.  The  debt  is  the  principal  thing,  the  mortgage  the 
incident ;  the  transfer  of  the  debt  carries  with  it  the  mortgage. 
It  is  the  debt  which  gives  character  to  the  mortgage,  and  fixes  the 
rights  and  remedies  of  the  parties  under  it,  and  not  the  mortgage, 
which  determines  the  nature  of  the  debt/'  Crofi  v.  Bunsfer,  9 
Wis.  510. 

We  are  therefore  of  the  opinion  that  there  was  no  error  in  the 

judgment,  and  it  is  affirmed. 

Judgment  affirmed^ 


Louisville,  etc.,  R.  R.  Co.  v.  Commonwealth. 

(13  Bush,  388.) 

Onminiol  law  —  nuisance — failure  by  railroad  to  gioe  signals  of  warning. 

It  ia  tb«  duty  of  a  railroad  company  to  give  signals  of  warning  to  travellepi 
on  public  highways  at  crossings,  although  none  are  r'*<iuin»(l  Ijv  statute,  and 
an  habitual  neglect  of  such  duty  is  an  indictable  nui-Junce.    {See  note,  ?>.207.) 

INDICTMENT  for  nuisance.     The  facta  may  be  derived  from 
the  opinion. 

£.  H.  Rountree,  for   appellant      The  common  law  does  not 
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require  a  railroad  company  to  carry  or  ring  a  bell  or  blow  a  steam 
whistle  at  a  highway  crossing.  Citing  Angell  and  Ames  on  Cor- 
porations, §  394;  2  Redfield  on  Kailways,  p.  368,  chap.  30,  § 
225,  sub-§  3,  p.  369,  and  8ub-§  6  ;  Wood  on  Law  of  Nnisanoe, 
p.  2,  and  note,  and  pp.  788,  790,  791. 

TJios.  E.  Moss,  attorney-general,  for  appellee. 

.  CoFER,  J.  Although  the  appellant's  charter  anthorizeB  it  to 
operate  its  road  by  running  trains  thereon,  and  does  not  limit  the 
speed  at  which  they  may  be  run,  nor  require  it  to  ring  a  bell  or 
blow  a  whistle  at  the  crossing  of  public  roads,  it  does  not  neoessa- 
rily  follow  that  to  omit  to  give  one  of  these  signals,  or  to  take  other 
precautions  to  avoid  injuring  persons  travelling  on  intersecting 
highways,  is  not  a  public  offense. 

It  is  implied  in  every  grant  of  corporate  privileges  that  the 
grantee  shall  use  reasonable  and  ordinary  care  and  caution  to  avoid 
injuring  individuals  or  the  general  public. 

If  a  business  is  in  its  nature  hazardous  to  others  the  law  requires 
those  engaged  in  that  business,  whether  they  be  natural  or  artificial 
persons,  to  use  such  care  and  caution  in  its  prosecution  as  common 
prudence  demands.  If,  as  the  jury  has  found,  the  safety  of  trav* 
ellers  crossing  the  appellant's  road  demands  that  warning  should 
be  given  of  the  approach  of  trains,  then  it  is  appellant's  duty  to 
cause  such  signals  to  be  given,  and  its  habitual  failure  is  an  offense 
against  the  public. 

A  thing  which  may  be  lawfully  done  may,  because  of  the  manner 
of  doing  it,  become  unlawful.  As  for  instance,  a  city  may  law- 
fully excavate  in  a  street  for  the  purpose  of  constructing  sewers 
and  cisterns,  or  for  the  purpose  of  laying  water  or  gas-pipes,  yet 
the  city  may,  by  the  careless  or  unskillful  manner  of  doing  so,  be 
guilty  of  a  nuisance. 

So  it  is  not  unlawful  for  a  railroad,  turnpike  road,  or  canal  com- 
pany having  authority  to  construct  its  work  across  a  public  high- 
way, to  make  an  excavation  or  embankment  across  such  highway 
in  order  to  construct  its  own  way,  but  it  must  take  proper  pie- 
cautions  for  the  convenience  and  safety  of  the  public  while  the 
work  is  in  progress.* 

So,  too,  it  is  not  unlawful  for  the  owner  of  an  estate  to  blast 
rock  near  to  a  highway,  but  if  many  persons  are  accustomed  to 
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travel  the  highway  at  all  times  during  the  day,  it  would  be  the 
plain  duty  of  the  owner  of  the  estate  to  give  warning  when  a  blast 
was  about  to  be  made,  so  that  those  near  by  might  secure  their  own 
safety  by  getting  or  remaining  beyond  the  reach  of  harm ;  and 
there  can  be  no  doubt  but  habitual  blasting  under  the  circum- 
stances supposed,  without  the  reasonable  and  necessary  precaution 
necessary  to  secure  the  safety  of  travellers,  would  render  the  owner 
of  the  estate  amenable  to  a  public  prosecution  for  a  nuisance. 

The  appellant  may  lawfully  run  its  trains  at  any  reasonable  rate 
of  speed,  but  it  is  bound  to  take  reasonable  precautions  to  prevent 
the  enjoyment  of  its  privilege  from  injuring  those  crossing  its 
road  upon  public  highways.  Their  rights  are  equal  to  those  of  the 
appellant,  and  each  must  so  enjoy  his  or  its  own  as  not  unnecessa- 
rily to  imperil  the  safety  or  impair  the  privileges  of  the  other. 

There  is  nothing  in  these  views  in  conflict  with  the  case  of  Rex 
V.  Pease,  4  Barnwall  &  Adolphus,  17,  cited  by  appellant's  counsel. 

The  alleged  nuissince  in  that  case  consisted  in  running  locomo- 
tives and  trains  which  made  great  noise  along  the  railway  track,, 
which  was  parallel  with  and  very  near  to  a  public  road. 

The  railway  company's  charter  authorized  it  to  locate  its  road 
just  where  it  was  located  and  to  operate  trains  on  its  track.  The 
indictment  was  for  doing  the  very  things  authorized  by  the  charter.. 
There  was  no  attempt  to  hold  the  defendant  liable  for  failing  ta 
use  reasonable  and  necessary  precautions  in  doing  that  which  it 
was  authorized  by  its  charter  to  do.  On  the  contrary,  the  jury 
found  expressly  that  all  reasonable  precautions  consistent  with  the 
use  of  the  road  had  been  taken. 

If  this  indictment  had  been  for  running  the  appellant's  trains 
along  or  across  the  turnpike  road,  whereby  the  safety  of  travellers 
was  imperilled,  without  any  charge  of  a  lack  of  reasonable  pre- 
cautions to  avoid  injury  to  those  passing  on  the  road,  the  easea 
would  have  been  analogous. 

That  was  an  indictment  for  doing  a  lawful  thing,  and  no  more  ; 
this  is  an  indictment  for  doing  a  lawful  thing  in  an  unlawful  way. 

Tested  by  these  principles  the  indictment  in  this  case  was  good, 
and  the  instructions  were  not  prejudicial  to  the  appellant. 

Judgment  affirmed, 

Bon  BT  TBB  Rbpoktbr.  —In  the  absence  of  statutory  regulations  there  Is  no  doubt  of  tbt 
duty  of  the  railway  company  to  exercise  care  and  prudence  at  highway  crossings.  Thi* 
doctrine  was  very  recently  laid  down  in  Pennsylvania,  in  PhUxuidphia  and  Readino  R*  B. 
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Co.  V.  KUUt)6, 19  Alb.  L.  J.  363.  Thero,  a  railroad  compauy  having  placed  a  gate  at  a 
crossing  on  a  public  thoroughfare,  where  the  view  of  the  track  was  obstructed,  allowed 
the  kef'per  in  charge  of  it  to  leave  at  7  p.  m.,  after  which  time  it  was  open  unitl  the  next 
day.  After  the  keei)erhad  left  a  person  driving  approached,  and,  as  he  did  so,  stopped  to 
listen.  Hearing  nothing,  he  started  to  cross  the  track;  as  he  neared  it  a  train  suddenly 
went  past,  frightening  the  horse,  and  causing  an  accident  which  resulted  in  the  driver^s 
death.  In  an  action  for  damages  against  the  company,  h^Id,  that  it  is  the  duty  of  the 
company  to  give  timely  and  sufficient  notice  of  the  approach  of  trains  to  such  croeaings, 
and  that  the  nature  of  the  locality,  and  the  circumstance  of  having  a  gate  there  which  waa 
left  unguarded,  were  proper  matters  to  go  to  the  jury  on  the  question  of  the  negligence  of 
the  company.  While  the  law  does  not  point  out  any  particular  mode  or  manner  in  which 
notice  of  approaching  trains  shall  be  given  at  crossings,  it  does  require  that  some  suita- 
ble and  adequate  means  adapted  to  circumstances  shall  be  adopted  and  applied. 

The  doctrine  of  the  principal  case  has  been  very  generally  recognized  in  this  countTy. 

In  Bradley  v.  Ttie  BtMton  and  Maine  Railroad,  2  Cush.  54^S,  Chief  Justice  Shaw 
observed:  *' The  statute  makes  certain  positive  regulations,  and  the  defendants,  at  their 
peril,  are  bound  to  comply  with  them;  but  there  are  no  negative  words,  and  there  is  no 
implication  that  a  compliance  was  to  absolve  them  from  any  duty  they  were  under  before; 
and,  therefore,  if  other  precautions  were  necessary ,  the  defendants  were  still  bound  to 
take  them.*'  The  statute  requiring  a  board  to  be  placed  and  the  bell  to  be  rung  at  crosB- 
ings,  the  court  continued:  *'  So,  whether  under  the  circumstances,  if  the  bell  of  the  loeo- 
motive  could  not  be  heard,  it  was  the  duty  of  the  engineer  to  sound  the  whistle,  we  think 
it  was  rightly  left  to  the  jury  whether  reasonable  precautions  had  been  taken  to  give  suc^ 
notice  as  would  prevent  collision,  the  fitness  of  any  expedient  suggested  depending  upon 
the  exigency  of  the  case.'*  This  doctrine  was  reiterated  in  Lin/Uld  v.  Old  Colony  RaU' 
road  Ciififfration,  10  Cush.  689. 

In  Johnson  v.  The  Hudson  River  Railroad  Company y  20  N.  Y.  75,  it  is  said:  "  The 
degree  of  care  required  from  persons  driving  vehicles  upon  a  thoroughfare  varies  accord- 
ing to  the  circumstances  of  the  case,  and  is  proportioned  to  the  danger  to  be  apprehended 
of  inflicting  injury  upon  others.  The  rule  which  would  apply  to  ordinary  carriages  on 
common  roads  would  be  quite  inadequate  as  a  test  of  that  required  from  the  managers  of 
railroads.''  *^  Persons  running  cars  in  the  night  over  a  course  which  is  also  a  public  street 
are  bound  to  exercise  the  utmost  care  and  diligence,  and  to  use  all  other  means  and  meas- 
ures of  precaution  which  the  highest  prudence  could  suggest. ' 

The  case  of  BeiaieQd  v.  New  York  Cent.  R.  R.  Co.,  40  N.  Y.  12,  oontains  conflicting dirla 
on  the  point  in  qu^tion.  The  trial  court  left  it  to  the  jury  to  determine  whether,  under 
the  circumstances,  it  was  negligent  in  the  defendant  not  to  maintain  a  flagman  at  a  cross- 
ing. This  was  held  error  by  three  judges,  but  a  majority  concurred,  for  this  or  another 
reason.  In  granting  a  new  trial.  Qrover,  J.,  says:  "  The  question  is  whether  the  commoii 
law  requires  the  company  to  warn  travellers  of  approaching  trains  by  other  and  more 
effective  means  than  those  which  the  statute  requires.  The  claim  that  it  does  is 
upon  the  maxim  that  every  one  must  so  use  his  ,own  as  not  to  injure  another.'* 
arguing  that  prudence  is  required  on  both  sides,  he  continues:  ' '  If  the  charge  in  the  pres> 
ent  case  is  sustained,  I  can  see  no  limit  to  what  is  required  of  the  company  to  exonerate  it, 
upon  the  ground  that  it  has  been  free  from  negligence,  except  It  has  done  every  thing,  out- 
side of  the  transaction  of  its  business,  that  in  the  opinion  of  a  jury  prudence  requijned. 
Such  is  not  the  true  application  of  the  maxim.  As  above  remarked  it  require**  such  care 
in  conducting  the  business  of  the  company  as  will  prevent  injury*  to  others  in  the  exercise 
of  their  rights,  if  proper  care  is  observed  by  them,  but  it  requires  nothing  to  be  done  by 
the  company  outside  of  such  business,  to  give  warning  to  persons  outside  of  the  trade. 
The  obliKution  upon  the  company  to  do  the  latter  is  imposed  by  statute:  and  all  that  can 
bo  required  of  the  company,  in  this  respect,  Ls  a  strict  observance  of  the  statute.*'  On 
the  other  hand,  James,  J  ,  obsen-ed: 

"The  common  law  imposes  upon  railroad  corporations,  when  running  their  engines  or 
trains  over  crossings,  the  exercise  of  reasonable  care  and  diligence  to  prevent  injuiy 
therefrom  to  travellers  on  the  road.  Th«=»  observance  and  perf orman  ;e  of  all  the  duties  and 
obligations  imposed  by  statute  may  not  alone  be  sufficient.  Cases  may  arise  where  the 
corporation  will  not  be  exonerated  rix>m  liability  by  a  mere  compliance  with  these  statutory 
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retfuiremeots.  These  requirements  are  merely  cumulative,  and  companies  are  bound  to 
use  such  other  reasonable  care  and  precautions  as  the  circumstances  of  each  case  may 
require.  And  this  question  of  reasonable  precaution  Li  always  a  question  for  the  jury; 
and  tbe  fitness  of  any  particular  expediency  sugg^ested  must  depend  upon  the  particular 
drcuinstanees  and  exigency  of  each  particular  case.  Bradley  v.  The  Boston  and  Maine 
HailrtMd,  8  Gush.  543;  Bilbce  y.BaUroad  Ck>.,lii  Eng.  Com.  Law,  683.  In  the  latter 
case,  this  question  was  dJsthictly  presented.  The  plaintiif  had  a  verdict,  and  the  court,  on 
its  alBnnance,  said :  '  Without  imposing  on  railroad  companies  larger  burdens  than  the 
legislature  intended  they  should  bear,  or  laying  it  down  as  a  rule,  that  they  were  bound  to 
place  guards  (flagmen),  etc.,  it  placed  its  decision  on  the  express  ground  that  the  circum- 
stances of  the  particular  case  should  have  induced  in  tbe  company  the  exercise  of  more 
vigOance  than  was  imposed  by  statute,  and  therefore  it  was  properly  left  to  the  jury  to 
asy  whether  the  company  had  been  guilty  of  negligence.'     This  I  bold  to  be  the  true 

rale." 

In  Harty  ▼.  Ont.  R.  R,  Co.  of  N.  J.,  42  N.  Y.  472,  it  was  said :  "  But  the  duty  of  rail- 
roads, as  to  giving  alarms  by  bell  and  whistle,  is  not  limited  to  the  measures  imposed  by 
this  law.  They  are  bound  to  use  at  least  ordinary  prudence  and  diligence  to  avoid  coU 
Usions  with  persons  lawfully  crossing  their  tracks,''  etc.  But  the  decision  was  based  on  the 
jETOund  that  under  the  circumstances  no  precaution  would  have  availed  to  prevent  the 

aoddent . 

In  Riehardwn  v.  New  Yfyrk  C.  R.R.  Co.,  45  N.  Y.  850,  it  was  said:  "  The  legislature  has 
never  enacted  that  a  raihroad  company  shall  not  be  liable  for  any  injury  at  a  crossing  where 
it  rings  its  bell  or  sounds  its  whistle.  No  legislative  impunity  Is  given  to  the  railroads  for 
damages  they  may  wrongfully  cause.  But  the  statute  declares  that  they  shall  do  those  speci- 
fied things,  and  that  they  shsdl  be  liable  for  any  damage  caused  by  their  omission.  As  a 
general  rule  undoubtedly  they  are  exempt  from  liability  to  the  outside  public,  when  in  good 
faith  those  provisions  are  substantially  complied  with.  But  there  may  be  cases  where 
the  purposes  of  these  requirements  is  not  and  cannot  be  attained  by  their  technical  f  uU 
fillment."  This  is  admirable,  but  obiter^  for  the  case  shows  (bottom  of  page  W9)  that 
eten  the  statutory  signals  were  not  given. 

lE  Eaton  V.  Eri«  llailroad  Comvany^  61  N.  Y.  544,  it  was  said  that  the  ringing  of  a  bell 
or  the  sounding  of  a  whistle  upon  a  locomotive  attached  to  a  long  freight  train,  which  is 
standuig  with  its  rear  end  partially  across  a  street  in  a  city,  is  not  such  notice  to  passen- 
Keraupon  the  street  of  an  mtended  backward  movement  of  tlie  train  as  will  absolve  the 
nihoad  company  from  the  charge  of  negligence.  This  however  is  obiter;  see  page  647. 
SeeJiaginnUt  v.  New  York  C.  AH.  R.  R.  R.  Co.,  62 id.  222. 

In CuUiane ▼.  N.  Y.  Cent.  AH.  B.  B.  B.  Co.,  60  N.  Y.  133,  the  complaint  charged  neg- 
Ugeace  upon  the  company  in  omitting  to  keep  a  flagman  at  the  crossing  at  which  the  col- 
liaon occurred.  The  court  say  :  "The  allegations  of  the  complaint,  the  evidence  given, 
and  the  form  of  interrogatory  to  the  Jury,  made  pertinent  the  request  to  the  judge,  by 
the  counsel  for  «he  6cAflidant  at  the  dose  of  the  charge,  to  instruct  the  jury  that  the 
defendant  was  not  requh»ed  to  give  any  actual  notice  whatever  to  this  plaintiff  or  his  serv- 
ant, of  the  approach  of  the  engine,  beyond  the  ringing  of  the  bell . "  But  the  court  further 
say:  *•  A  raflpoad  corporation  is  not  called  upon  to  keep  a  flagman,  and  were  only  bound 
to  operate  their  trains  with  the  care  and  caution  caUed  for  by  the  peculiar  circumstances." 
That  the  absence  of  the  accustomed  flagman  would  not  excuse  the  traveller  in  areUx- 
ation  of  his  own  care  and  watchfuhiess,  had  been  held  in  McOrath  v.  New  York  C.  A  E, 
R    R.  Co.  (59  N.  Y.  468),  17  Am.  Hep.  859. 

Thf^  latest  expression  on  this  subject  In  New  York  is  in  On-dcll  v.  N.  Y.  CAH.R.R. 
f'...  70  K  Y'.  ta,  as  follows  :  "It  was  strenuously  insisted,  by  the  counsel  for  the  defend- 
ant that  as  the  defendant  was  under  no  statutory  obUgation  to  ring  the  bell  or  sound  the 
whistle  no  action  will  lie.  This  involves  the  principle  that  if  a  raUroad  complies  with  the 
statute,  they  are  relieved  from  liabiUty  for  negligence.  As  a  general  rule  thU  may  be  true. 
bat  I  am  not  prepared  to  assent  to  its  universal  appUcation.  The  omission  to  provide 
other  safeguard  at  crossings  than  those  required,  we  have  held  not  to  be  a  ground  of  neg- 
\\z^r^  :  but  in  the  management  of  Its  trains  the  care  necessary  to  be  oteerved  is  no  in 
*P  cases  confined  to  the  statutory  requirements,  but  depends  upon  circumstances  A  Wgh 
rate  of  speed  in  a  crowded  city  would  be  re  jiided  as  ne;;l::,'ent     So  the  backhig  of  a  train 
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in  the  night,  without  the  proper  lights  or  other  means  of  warning.  So  in  this  case,  it  may 
be  that  the  fact  of  the  obstructions,  and  other  existing  circumstances,  rendered  it  the  duty 
of  the  defendant  in  approaching  this  crossing,  which  was  known  to  be  used  to  someexteufc 
by  the  public,  to  exercise  more  care  and  vigilance  than  was  exercised  in  the  management 
of  the  train,  and  in  giving  warning  of  its  approach.  It  is  not  neoessaiy  to  determine  the 
question,  as  there  must  be  a  new  trial,  and  the  evidence  may  be  changed  ;  but  I  cannot 
assent  to  the  proposition  that  as  matter  of  law  the  company  were  absolutely  relieved  from 
obligation  to  exercise  proper  care  in  addition  to  that  required  by  statute  in  the  manage* 
ment  of  its  train,  in  view  of  the  surrounding  facta" 

It  was  held  in  Spencer  v.  Illinois  Central  Railroad  Company^  29  Iowa,  SO,  that  it  is  not 
required  by  statute  nor  by  any  rule  of  the  common  law  that  warning  of  the  approach  of  a 
train  to  a  crossing  should  be  given  both  by  bell  and  whistle  ;  but  the  court  say :  "  In  the 
absence  of  other  precautions  the  engineer  should  give  sufficient  signals  of  an  ^qfNnoaching 
train  ;  and  this  he  may  do  by  ringing  his  bell,  sounding  his  whistle,  or  otherwise  as  may  be 
usual"  In  Artz  v.  The  CMeago,  R,L  A  P.  R.  R.  Co.,  34  Iowa,  153, 150,  it  was  said,  obiter, 
that  the  absence  of  any  statutoiy  requirement  of  signals  does  not  excuse  the  omission  to 
give  them.    In  Iowa  there  is  no  statute  requiring  signals. 

In  Thel.A  8L  L.  R.R,  Co.  v.  StaU«8,  88  111.  817,  it  is  said:  "  Amere  compliance  with 
the  requirements  of  the  statute,  in  sounding  a  whistle  or  in  ringing  a  bell,  does  not  author* 
ize  those  having  charge  and  control  of  these  mighty  forces  to  omit  other  reasonable  and 
necessary  precautions,  and  to  destroy  life,  or  inflict  great  bodily  injury.  Because  the  stat- 
ute has  imposed  specified  duties,  it  does  not  follow  that  the  employees  of  those  companies 
are  released  from  the  dictates  of  humanity,  or  the  common  legal  duty  of  r^arding  the 
rights  of  others."  But  this  seems  obiter,  for  in  this  case  even  the  statutory  duty  was  not 
complied  with.  The  game  doctrine  was  recognized  iaI.C.R.R.  Co.  v.  Benton,  C9  Dl. 
178,  where  the  court  say :  ''  Each  party  must  be  held  to  the  use  of  all  reasonable  precan- 
tions  and  efforts  to  avoid  receiving  or  inflicting  injury.*'  **  If  the  engine  driver  sees  that 
from  any  cause  a  collision  will  occur  unless  he  checks  or  stops  his  train,  it  is  his  unques- 
tioned duty  to  do  so,  if  within  his  power.''  But  this  was  in  a  case  where  there  was  an 
omission  of  the  statutory  duty. 

The  same  doctrine  was  recognized  in  Robinson  v.  W.  P.  R,  R.  Co.,  45  Cal.  400,  where  it 
was  held  that,  in  the  absence  of  statutory  requirements,  the  ringing  of  the  bell  alone 
does  not  establish  the  observance  of  proper  care,  for  although  the  bell  is  intended  as  notice 
to  all,  it  is  the  duty  of  the  engineer  to  see  that  all  act  on  it.  It  was  here  said  that  in  a 
crowded  city  street  it  may  be  necessary,  under  certain  circumstances,  to  have  a  trackman 
to  warn  foot  passengers  and  vehicles. 

In  Webb  V.  Portland  and  Kennebec  Railroad  Company,  57  Me.  134,  it  is  said  :  '*  But  the  leg- 
islature do  not  undertake  to  define  or  point  out  all  the  precautions  which  reasonable  and  or- 
dinary care  may  required  railroad  company  to  observe  in  crossing  a  crowded  thoroughfare 
leading  into  a  city.  A  proper  regard  for  the  security  of  human  life  imperatively  requlree  of 
them  to  make  use  of  other  and  greater  safeguards  in  such  a  locality  than  those  which  the 
legislature  have  deemed  sufficient  for  ways  in  general."    Citing  the  Bradley  case,  supra. 

**  Statutes  of  this  kind  are  certainly  not  the  exclusive  measure  of  the  duties  of  a  rail- 
road company  in  such  situations;  and  it  is  not  necessarily  absolved  from  blame  by  showing 
that  it  complied  with  all  statutory  regulations,  since,  wjiile  doing  so,  it  may  have  neglected 
its  oonomon-law  duties."  Shearman  &  Redfield  on  Neg.,  |  484,  citing  the  Bradley  and  the 
Linfield  case. 

In  Belief 07itaine  Raihvay  Co.  v.  JTantcr  (33  Ind.  S35),  5  Am.  Rep.  214, it  is  said:  '*BSf 
statute  in  many  States  certain  signals  are  required  to  be  given  by  a  train  when  nearing  any 
public  crossing,  and,  therefore,  their  neglect  to  comply  with  the  law,  under  such  circum- 
stances, is  negligence;  but  uo  such  special  act  is  now  requireil  in  this  State,  and  therefore 
its  omission  is  not  in  itself  negligence,  unless  the  pei-uliar  circumstances,  the  concealment 
of  the  train  or  the  like,  may  render  it  necessary  and  proper. " 

In  no  country  but  ours  is  a  railway  suffered  to  cross  a  highway  on  the  same  level,  witk 
rare  exceptions.    Therefore,  the  English  books  are  comparatively  barren  on  this  point. 

in  Bllbee  ▼.  Brighton  RaUway  Co.,  18  C.  B.  (N.  S.)  592,  the  question  left  to  the  jury  wM 
whether  the  defendant  was  bound  to  maintain  a  gate,  secured  or  watched,  ac.oss  a  foot- 
way, the  statute  only  requiring  one  across  the  carriage-way.    Erle,  C.  J.,  said :  **  I  do  nut 
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mean  to  lay  it  dovm  as  a  rule  that  they  are  bound  to  place  guards  whenever  a  foot- way 
crosBes  the  line  on  a  level,  or  to  hiterfere  in  any  way  with  any  statutory  duties  or  obliga- 
tions of  railway  companies.  The  ground  upon  which  I  decide  in  favor  of  the  plaintiff  on 
this  occasion  is,  that  the  great  degree  of  risk  incurred  by  persons  exercising  the  publio 
rigfate  on  this  particular  spot,  owing  to  the  large  number  of  trains  passing  daily,  the 
sharpness  of  the  curve,  and  the  obstruction  of  the  view  caused  thereby,  and  by  the  adjacent 
bridge,  should  have  induced  the  company  to  exercise  more  vigilance.  Under  all  the  cir- 
camsumcea  I  am  unable  to  say  that  the  judge  was  bound  to  nonsuit  the  plaintiff." 


Bank  of  Owensboro  v.  Western  Bank. 

(13  Bush.  SM ) 
LiabUUy  of  agent  to  principal  for  disobedience  to  orders  —  ratifiecUion, 

The  plaintiff  bank  directed  its  agent,  the  defendant  bank,  to  invest  some 
funds  for  it  on  good  notes ;  the  defendant  made  the  investment  on  notes 
with  stock  of  the  Bank  of  Louisville  as  security  ;  tliat  bank  claiming  a  lien 
on  that  stock,  the  defendant  informed  the  plaintiff  of  this  claim,  but  also 
informed  it  that  before  making  the  loan  the  Bank  of  Louisville  had  agreed 
to  release  such  lien ;  on  this  information  the  plaintiff  accepted  the  note  and 
stock  collateral ;  and  liaving  brought  suit  to  compel  the  Bank  of  Louisville 
to  transfer  the  stock  to  it,  was  defeated,  and  the  priority  of  the  lien  of  that 
bank  on  said  stock  was  established  ;  the  plaintiff  then,  not  being  able  to 
collect  the  notes,  brought  this  action  against  the  defendant  for  negligence  in 
making  the  loan.  ^eZ(f,  that  the  plaintiff  had  not  ratified  the  acts  of  the 
defendant  and  was  entitled  to  recover. 

A  delinquent  agent  is  not  exonerated  from  liability  where  he  communicates  to 
his  principal  all  the  facts  known  to  him  at  the  time,  and  the  principal  ratifies 
the  delinquency,  if  it  afterward  turns  out  that  the  facts  communicated  were 
not  the  real  facts.*  « 


A  CTION  for  negligence.     The  opinion  states  the  facts. 
James  S.  Pirtle,  G.  W,  Carufh,  and  TJiomas  Speed,  for  appellant. 


A 


MuiTy  Bijur  (&  Davie,  for  appellee.  1.  The  first  and  second 
instractions  given  at  the  instance  of  appellant,  as  to  the  care  and 
diligence  required  of  appellee  in  loaning  appellant's  money  without 
compensation,  were  more  favorable  to  appellant  than  was  correct. 
Sodowsky's  Bafr  v.  McFarland  and  Wife,  3  Dana,  204;  Oreen  v. 
HoUingsworth,  5  id.    173;  Bakewell   v.   Talbot,  4  id.  218. 

•See  Jfanu/.  Nat.  Bank  v.  Barnes  (65  111.  69),  16  Am.  Rep.  570;  Whitney  y.  Merchant^ 
VnliniExpreM  Co.  (104  Mass.  152;,  6  Am.  Rep.  207. 
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2.  Every  one  who  takes  the  stock  of  a  bank  is  affected  with  notice 
of  the  charter  lien  of  the  bank  on  it  {Bank  of  'America  v.  Jfc- 
Neil,  10  Bush,  54;  Sanford  v.  McArthur,  18  B.  Monr.  422;  Acts  1871, 
Tol.  1,  p.  18);  and  it  was  the  fault  of  appellant  that  the  stock  in 
this  case  was  not  transferred  to  it  on  the  books,  of  the  bank.  Tur» 
ton  V.  Duficf,  6  Wall.  420. 

3.  An  agent  will  be  released  from  any  claim  against  him  for 
damages  by  any  act  of  his  principal  which  amounts  to  a  confirma- 
tion of  what  he  has  done.  As  to  this,  and  what  constitutes  or 
amounts  to  a  ratification  or  confirmation,  the  following  cases  are 
cited:  Livermore  on  Agency,  edition  of  1818,  pp.  50  and  391; 
Paley  on  Agency,  4, 31, 171;  Clark  v.  Ferrier,  2  Freeman,  48;  Story 
on  Agency,  §§  243,  250;  Courcier  v.  RUter,  4  Washb.  C.C.  549; 
Caimes  v.  Bleecker^  12  Johns.  300;  Vianna  v,  Barclay y  3  Cow.  283; 
TowU  V.  Stevenson^  1  Johns.  Cas.  110;  Pickett  v.  Pearsons^  17  Vt- 
470;  Smith  v.  Cologan,  2  Dumford  &  East,  188;  Hanks  v.  Drake, 
49  Barb.  202;  Norris  v.  Cooky  1  Curtis,  464;  Howatt  £  Co.  v.  Davis, 
5  Munf.  38;  Ward  v.  Warjield,  3  La.  Ann.  471;  Flower  v.  Downs,  6 
id.  538;  Oliver  v.  Johnson^  24  id.  460;  Hazard  v.  Spears,  4  Keyes  (N. 
Y.),  485;  Woodward  v.  Suydam,  11  Ohio,  363;  Green  v.  Clark,  5 
Denio,  503;  Ne^a  Hope  Go.  v.  Phcenix  Bank,  3  Comst  166;  Skinner 
V.  Dayton,  19  Johns.  554;  Foster  v.  Rockwell,  104  Mass.  172;  Clay 
V.  Spratt  &  Co.,  7  Bush,  335. 

Muir,  Bijur  &  Davie,  in  petition  for  rehearing.  With  full  knowl- 
edge  of  all  the  facts  in  reference  to  the  loan,  the  insolvency  of 
Atwood,  and  of  the  dispute  as  to  the  waiver  of  the  Bank  of  Louis- 
ville of  its  charter  lien  on  the  stock  collateral,  it  was  the  duty  of 
appellant — 

1.  To  announce  to  the  Western  Bank  that  there  had  been  no  loan 
made  on  '*  good  paper,"  as  authorized,  and  to  disclaim  the  trans- 
action, and  refuse  to  accept  the  note  or  certificates  of  stock  of  the 
Bank  of  Louisville  taken  as  collateral;  or, 

2.  To  adopt  the  transaction,  demand  of  the  Western  Bank  the 
note  and  certificates  of  stock,  and  to  take  and  hold  them  as  its  own. 

Appellant  deliberately  adopted  the  latter  course,  and  having 
adhered  to  it  for  two  years  before  bringing  this  action,  must  rest 
cohtented  with  the  consequences  of  its  own  voluntary  election. 

And  it  is  contended  that  the  authorities  referred  to  and  cited 
fully  sustain  this  view. 
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CoFEBy  J.  The  appellant  and  appellee  are  both  incorporated 
State  Banks,  doing  a  general  banking  bubiness,  the  former  in  Owens* 
boro^  and  the  latter  in  Louisville. 

July  17,  1872,  the  appellant  had  money  on  deposit  with  the 
appellee,  and,  on  that  day,  by  its  cashier,  W.  K.  Anderson,  wrote  to 
Henry Hurter,  appellee's  cashier,  as  follows:  "We  would  like  to 
have  you  invest  some  means  for  us,  if  you  can,  in  good  paper  at 
thirty,   sixty,   ninety,  or   one  hundred   and  twenty  days'  time," 

July  24,  1872.  Hurler,  in  a  letter  signed  "Henry  Hurter,  cash- 
ier,'' wrote  to  appellant's  cashier  that  he  had,  on  that  day,  loaned 
for  appellant,  to  Robert  Atwood,  $5,000  on  his  note  at  ninety  days,, 
secured  by  seventy  shares  of  Bank  of  Louisville  stock,  certificates 
for  which,  indorsed  by  Atwood,  he  then  held,  and  would  forward 
to  appellant  if  desired.  In  the  afternoon  of  the  same  day  Hurter 
wrote  a  second  letter  in  which  he  said,  "I  omitted  to  inquire  in  my 
letter  of  this  morning  whether  you  wish  the  collaterals  transferred 
on  the  books  of  the  Bank  of  Louisville  to  your  name,  and  certificates 
issued."  In  reply  to  the  first  of  these  letters  appellant  wrote, 
acknowledging  the  receipt  of  Atwood's  note,  and  returning  it  for 
collection,  and  also  that  the  investment  was  entirely  satisfactory ; 
and  in  reply  to  the  second,  *•'  We  do  not  care  to  handle  at  all  the 
collaterals  on  any  paper  you  may  discount  for  us.  Do  by  them  as 
you  would  if  yours." 

About  August  15,  Atwood  failed,  and  Hurter  wrote  to  the  appel- 
lant as  follows:  "At  the  time  I  loaned  Mr.  Atwood  t5,000  of 
your  funds  on  Bank  of  Louisville  stock  as  collateral  security,  I  went 
to  the  Bank  of  Louisville  and  ascertained  from  Mr.  Morgan,  the 
cashier,  that  the  bank  held  no  lien  upon  that  stock,  and  informed  Mr. 
Morgan,  as  there  was  no  incumbrance  on  the  stock,  I  would  make  a 
loan  thereon.  Yesterday  it  was  rumored  on  the  street  that  Mr. 
Atwood  had  failed,  and  I  went  to  the  Bank  of  Louisville  to  have  the 
stock  transferred  to  you  which  the  cashier  refused  to  do.  I  thought 
it  my  duty  to  inform  you  of  this,  so  that  you  can  take  such  steps 
as  your  attorney  may  advise." 

Some* time  afterward  the  appellant's  vice-president,  in  company 
with  Hurter,  called  at  the  Bank  of  Louisville  and  demanded  a  trans- 
fer of  the  stock  into  the  name  of  appellant,  which  was  refused  on 
the  ground  that  Atwood  was  indebted  to  the  Bank  of  Louisville, 
and  that  it  had  a  charter  lien  on  its  stock  for  the  indebtedness  of 
stockholders  to  it 
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In  that  interview  Hurfcer  stated  in  substance,  that  before  making 
the  loan  he  had  called  on  the  president  and  cashier  of  the  Bank  of 
Louisville,  and  they  both  told  him  the  bank  had  no  lien  on  the 
stock.  This  they  both  denied  in  the  presence  of  appellant's  vice- 
president. 

When  the  note  matured  the  appellant  brought  suit  upon  it 
against  Atwood,  and  it  also  brought  suit  against  the  Bank  of  Lionis- 
viile  to  compel  it  to  transfer  the  stock.  Judgment  was  recovered 
against  Atwood,  on  which  an  execution  issued,  which  was  returned 
"  no  property  found/^  The  Bank  of  Louisville  answered,  and  set 
up  its  lien  on  the  stock,  which  was  adjudged  superior  to  the  lien  of 
appellant,  and  the  stock  was  sold,  and  failed  to  satisfy  the  prior  lien 
whereby  the  loan  made  for  the  appellant  became  a  total  loss. 

This  action  was  then  brought  against  the  appellee  to  recover 
•damages  for  failing  to  take  sufficient  security  for  the  loan.  The 
appellee,  in  its  answer,  denied  all  charges  of  negligence,  and  averred 
that  it  had  acted  with  due  caution  and  circumspection  in  making 
the  loan,  and  also  set  up  and  relied  upon  a  ratification  of  its  acts 
in  the  matter  after  the  appellant  was  in  possession  of  all  the  facts 
and  circumstances  connected  with  the  transaction.  A  trial  resulted 
.  in  a  verdict  and  judgment  for  the  appellee. 

The  only  ground  urged  for  a  reversal  is,  that  the  court  erred  in 
instructing  the  jury  in  respect  to  the  alleged  ratification.  The  evi- 
dence showed,  without  contradiction,  that  before  the  appellant 
received  the  note  and  collaterals,  and  brought  suit  against  Atwood  and 
the  Bank  of  Louisville,  it  knew  that  the  latter  claimed  a  lien  on  the 
stock  pledged  to  secure  Atwood's  note  for  an  amount  exceeding  its 
value.  But  also  showed  that  the  appellee's  cashier  informed  the 
appellant,  that  before  the  loan  was  made  the  Bank  of  Louisville 
agreed  to  release  its  lien,  or,  what  was  the  same  thing,  to  transfer 
the  stock  on  its  books  into  appellant's  name. 

That  the  appellee's  cashier  knew,  before  he  made  the  loan,  that 
the  Bank  of  Louisville  had  a  lien  on  its  stock  for  debts  due  the 
bank  by  the  holders  thereof,  and  that  Atwood  was  then  indebted  to 
the  bank  in  a  sum  greatly  exceeding  the  value  of  the  stock,  was  not 
at  any  time  disputed,  the  sole  matter  in  dispute  being  whetlier  it 
had  agreed  to  waive  its  lien  "when  called  on  by  Hurter  before  ho 
made  the  loan.  That  question  was  never  finally  settled  until  the 
judgment  in  favor  of  the  Bankof  Loui^ivillo  was  rendered. 

Upon  this  evidence  the  court  instructed  the  jury  that  if  the  appcl- 
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lee  fairly  and  fully  communicated  to  the  appellant  all  the  facts  and 
circumstances  connected  with  the  loan  which  were  known  to  the 
appellee  or  its  agents  Hurter,  and  that  the  appellant  knew  of  the 
insolvency  of  Atwood  and  the  claim  asserted  by  the  Bank  of  Louis- 
ville, and  thereafter  adopted  the  transaction,  and  received  the  note 
ai]d  collaterals  and  treated  them  as  its  own,  the  law  was  for  the 
appellee,  although  it  might  have  been  guilty  of  such  negligence  as 
would  otherwise  have  rendered  it  liable. 

The  doctrine  that,  if  an  agent  has,  by  a  deviation  from  his  orders, 
or  by  any  other  misconduct  or  omission  of  duty,  become  responsi- 
ble to  his  principal  for  damages,  he  will  be  discharged  therefrom  by 
the  ratification  of  his  acts  or  omissions  by  the  principal,  if  made 
with  a  full  knowledge  of  all  the  facts,  is  elemcntiiry.  But  the 
instructions  given  in  this  case  went  further,  and  held  that  if  the 
principal^  at  the  time  of  accepting  the  note  and  collaterals,  knew 
all  the  facts  touching  the  loan  and  affecting  tlie  value  of  the  secu- 
rity, which  were  then  known  to  the  agent,  and  with  such  knowl- 
dge  received  them  and  treated  them  as  its  own,  the  agent  was  dis- 
charged from  liability.  We  have  examined  many  authorities,  both 
elementary  and  judicial,  in  which  the  doctrine  of  ratification,  as 
between  principal  and  agent,  is  discussed,  but  we  have  not  found 
one  which  considered  the  good  faith  of  the  agent  as  an  element  in 
deciding  whether  or  not  there  had  been  a  ratification  ;  but,  on 
the  contrary,  whenever  the  good  faith  of  the  agent  has  elicited 
remark,  it  has  been  to  the  effect  that  it  could  have  no  weight  in 
the  decision  of  this  question.  "  Indeed,  in  all  such  cases  the  ques- 
tion is  not  whether  the  party  (agent)  has  acted  from  good  motives 
and  without  fraud,  but  whether  he  has  done  his  duty  and  acted 
according  to  the  confidence  reposed  in  him."  Story  on  Agency, 
§  192. 

Nor  do  we  find  any  authority  for  exonerating  a  delinquent  agent 
from  liability  if  he  communicates  to  the  principal  all  the  facts 
known  to  him  at  the  time,  and  the  principal  ratifies  the  delinquency, 
and  it  afterward  turns  out  that  the  facts  as  communicated  were  not 
the  real  facts  of  the  case.  In  such  a  case  the  assumed  condition  is 
not  that  claimed  to  have  been  ratified. 

It  was  the  duty  of  the  appellee  to  loan  a])pellant's  money  on  good 
security,  or  such  as  a  person  of  common  prudence  and  skill  in  busi- 
ness would  have  esteemed  good.  It  did  loan  it  upon  a  security  con- 
fcssedlv  sufficient  if  unincumbered,  but  which,  as  the  event  has 
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proTed,  was  incumbered  to  its  full  value,  and  therefore  was  no  secu- 
rity at  all.  The  appellee,  through  its  cashier  (for  whose  acts  we 
assume  for  the  present  it  was  liable),  represented  that  the  stock  was 
not  in  lien  to  the  Bank  of  Louisville;  in  other  words,  that  the 
security  was  good.  To  know  whether  the  representation  was  trae, 
was  necessary  to  enable  the  appellant  to  make  an  election.  It  ia 
true  it  knew  that  the  Bank  of  Louisville  asserted  alien,  but  whether 
that  lien  was  superior  to  the  appellant's  or  had  been  waived  aa 
appellee  represented,  it  did  not  and  could  not  know  until  the  dis- 
pute was  settled.  We  have  therefore  a  case  in  which,  when  the 
alleged  ratification  was  made,  both  the  principal  and  agent  were 
necessarily  ignorant  of  the  most  material  fact  in  the  whole  case, 
and  consequently  there  could  not  have  been  such  a  ratification  as 
would  release  the  agent  from  liability,  if  its  conduct  had  been 
such  that  it  was  otherwise  liable.  The  gravamen  of  the  appellant's 
complaint  is,  that  the  appellee  negligently  failed  to  take  sufficient 
security  for  the  loan;  and  the  defense  is,  that  the  alleged  negligence 
has  been  ratified;  and  yet  the  uncontradicted  evidence  is,  that  at  the 
time  of  the  supposed  ratification  it  was  not  known  that  there  had 
been  the  slightest  negligence,  or  that  the  security  was  insufficient. 
It  was  not  the  act  of  making  the  loan  that  needed  to  be  ratified  ; 
that  was  expressly  authorized.  Nor  did  the  acceptance  of  the  bank 
stock  as  security  need  ratification.  The  stock  was  confessedly 
worth  more  than  the  loan.  That  which  needed  ratification  was  the 
acceptance  of  the  stock  stcbject  as  it  was  to  the  lien  of  the  Bank  of 
Louisville  as  security  for  the  loan.  If,  as  the  appellee  affirmed,  it 
was  not  subject  to  the  asserted  lien,  there  had  been  no  negligence, 
and  there  was  nothing  to  ratify.  Whether  it 'was  subject  to  that 
lien  was  never  known  until  the  suit  to  test  the  question  was  decided; 
and  then,  and  not  until  then,. did  the  appellant  obtain  a  knowledge 
of  the  facts  necessary  to  make  an  election  whether  to  adopt  or  repu- 
diate the  acts  of  its  agent. 

We  have  found  no  case,  the  facts  of  which  are  sufficiently  like 
the  facts  of  this,  to  make  the  decision  rendered  a  controlling  preced- 
ent in  this  case;  but  assuming  the  two  fundamental  rules  of  the  law 
of  agency,  (1)  that  when  the  agent  has  deviated  from  his  duty  he 
becomes  liable  to  his  principal  for  such  losses  as  are  the  direct  and 
natural  consequence  of  such  deviation,  whether  his  motives  were 
good  or  bad;  and  (2)  that  he  is  only  released  from  that  liability 
when  the  principal,  with  a  knowledge  of  all  the  facts,  ratifies  his 
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departure  from  his  duty,  and  we  think  there  can  be  no  doubt  of 
the  correctness  of  the  conclusion  we  have  reached. 

There  was  not  only  no  evidence  that'  the  appellant  knew  at  the 
time  of  the  alleged  ratification  that  the  appellee  had  taken  insuffic- 
ient security,  but,  on  the  contrary,  the  evidence  was  uncontra- 
dicted and  conclusive  that  it  did  not,  and  there  was  therefore  no 
evidence  upon  which  to  base  an  instruction  on  the  subject  of  rati- 
fication. 

Xone  of  the  cases  cited  by  appellee's  counsel  are  like  this.  We 
cannot  undertake  to  review  them  one  by  one,  and  point  out  the 
distinction  between  them  and  this  case  ;  but  an  examination  of 
them  will  show  that  in  every  one  in  which  the  agent  was  held  to  be 
discharged  from  liability  for  deviations  from  orders  or  duty,  the 
principal  knew  at  the  time  of  the  ratification  that  the  agent  had 
not  done  his  duty,  whei^eas,  in  this  case,  as  we  have  already  seen, 
the  appellant  did  not  and  could  not  know  that  the  appellee  had 
not  taken  ample  security  until  it  was  decided  that  the  Bank  of 
Loaisville  had  not  waived  its  lien  on  the  stock.  This  conclusion 
is  sustained  by  the  cases  of  Bank  of  St.  Marys  v.  Colder y  3  Strobh. 
403;  Walker  v.  Walker ^  5  Heisk.  426;  and  by  Wharton  on  Agent 
and  Agency,  §  67. 

[Omitting  a  point  decided  not  to  be  in  issue.] 

If,  in  view  of  the  character  and  standing  of  Atwood  at  the  time 
the  loan  was  made,  the  knowledge  the  appellee  (or  what  is  the  same 
thing,  its  cashier)  bad  of  the  lien  on  the  collaterals  given  to  the 
fiank  of  Louisville  by  its  charter,  what  took  place  between  the 
appellee's  cashier  and  the  officers  of  the  Bank  of  Louisville,  and  his 
information  as  to  Atwood's  indebtedness  to  it,  the  loan  would  not 
have  been  made  on  the  security  taken  by  a  person  of  ordinary  pru- 
dence and  skill  in  banking,  the  appellee  is  liable,  otherwise  it  is  not 

Judgment  reversed,  and  cause  remanded  for  a  new  Irial  upon 
principles  not  inconsistent  with  this  opinion. 

To  the  petition  of  couns^  for  appellee  for  a  rehearing,  Judge 
CoFBB  delivered  the  following  response  of  the  court: 

We  have  carefully  re-examined  the  grounds  upon  which  the  opin- 
ion already  delivered  herein  is  based,  and  the  authorities  relied  on 
by  the  learned  counsel  for  the  appellee  to  show  that  the  conclusion 
then  reached  was  erroneous,  but  have  failed  to  detect  any  error  in 
the  reasoning  by  which  we  reached  that  conclusion,  or  any  conflict 
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between  the  opinion  and  the  cases  cited  by  counsel.  We  have, 
however,  concluded  that  one  portion  of  the  opinion  was  not  neces- 
sary to  a  decision  of  tliis  case,  and  it  has  been  stricken  out. 

We  said  in  the  opinion  that  we  could  not  undertake  to  review  all 
the  cases  cited  by  counsel,  and  point  out  the  distinction  between 
them  and  this  case,  and  therefore  contented  ourselves  with  saying 
that  there  was  such  a  distinction. 

In  the  petition  counsel  have  cited  only  a  portion  of  the  cases 
cited  on  the  hearing,  and  we  deem  it  due  to  them,  as  well  as  our- 
selves, to  indicate  the  distinction  between  those  cases  and  this  case. 
The  cases  cited  are  Courcier  v.  Ritter,  4  Wash.  549 ;  Cairnes  v. 
Bleeckevy  12  Johns.  300  ;  Pickett  v.  Pearson,  17  Vt.  470 ;  and 
Ha7iks  V.  Drake,  49  Barb.  202. 

The  facts  in  Courcier  v.  Ritter  were  these  :  In  October,  1812, 
Eitter,  a  merchant  of  Philadelphia,  consigned  to  Courcier,  a  mer- 
chant of  Bordeaux,  forty  bags  of  coffee,  with  instruction  to  sell 
immediately  on  arrival,  and  forward  to  him  by  the  same  vessel  the 
articles  mentioned  in  the  letter  of  advice.  The  coffee  was  not 
landed  until  March,  1813,  but  Courcier  had  previously  written  that 
as  soon  as  it  was  landed  he  should  use  his  best  endeavors  to  effect 
an  advantageous  sale,  and  would  ship  by  the  return  of  the  vessel 
the  articles  ordered.  April  28  he  again  wrote  to  Ritter  as  follows: 
"I  have  not  been  able  yet  to  procure  a  sale  of  your  coffee,  but  no 
exertions  will  be  wanted  to  avail  myself  of  the  first  favorable 
change  in  the  market."  Courcier  did  not  again  write  to  Ritter 
until  May  21,  1815,  when  he  inclosed  an  account  of  sales,  by  which 
it  appeared  that  the  coffee  had  not  sold  for  enough  to  re-imburse 
the  advance  made  by  the  shipment  of  articles  ordered  by  Ritter, 
and  the  suit  was  brought  to  recover  the  balance  due  thereon.  Rit- 
ter defended  on  the  ground  that  his  instructions  to  sell  immedi- 
ately had  not  been  obeyed,  and  he  had  been  damaged  by  the  hold- 
ing of  the  coffee  by  Courcier ;  to  which  Courcier  replied,  that  by 
accepting  the  return  cargo  (which  was  procured  by  an  advance 
made  by  him,  and  was  not  purchased  )vith  the  proceeds  of  the  out- 
w^ard  cargo),  and  by  not  promptly  objecting  to  the  alleged  violation 
of  his  orders,  of  which  the  letter  of  April  28  informed  him,  Ritter 
had  ratified  what  was  done. 

In  considering  this  part  of  the  defense,  Mr.  Justice  Washino- 
TOK  said:  "  If  the  principal,  being  informed  by  his  agent  of  the 
deviation  from  his  orders,  makes  no  objection  to  his  conduct,  the 
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law  construes  liis  silence  into  a  tiicit  recognition  of  the  act  or  omis- 
sion, against  which  he  will  not  be  permitted  afterward  to  complain. 
The  reason  is  obvious.  He  shall  not  by  his  silence  place  his  agent 
in  the  predicament  of  losing  all  the  gain  which  may  result  from 
his  well-intended  disobedience,  and  yet  be  exposed  to  sustain  the 
loss  which  a  mistaken  judgment  or  unforeseen  circumstances  may 
produce. '^ 

This  principle  we  recognize  fully.  *'  If,"  says  the  learned  judge, 
*Uhe  principal,  being  informed  hy  his  agent  of  the  deviation  from 
his  orders,  makes  no  objection  to  his  conduct,  the  law  construes  his 
silence  into  a  tacit  recognition,"  etc.  But  suppose  he,  as  the 
appellee  did  in  this  case,  fails  to  notify  his  principal  that  he  has 
deviated  from  his  orders,  what  then  does  the  law  imply  from  the 
silence  of  the  princij)al  ?  The  same  learned  judge,  in  the  same 
case,  referring  again  to  the  letter  of  April  28th,  says-  "He  does 
not  say  that  he  has  declined  selling  on  account  of  the  low  price  of 
coffee,  which  would  subject  his  correspondent  to  a  loss,  but  that  the 

sale  of  it   is  impracticable He  discloses  no  breach  of 

orders  whatever,  if  the  fact  was  that  no  sales  could  be  made ;  and 
consequently  the  defendant's  silence  hadfio  knotvn  violation  of  duty 
to  recognize  or  ratify. " 

Such  is  precisely  the  case  here.  The  appellee  did  not  disclose 
that  it  had  violated  its  orders,  but  affirmed  that  it  had  not,  and 
"there  was  no  known  violation  of  duty  to  recognize  or  ratify." 

Cairnes  v.  Bleecker  is  a  very  long  case,  but  may,  for  the  purposes 
of  this  case,  be  briefly  stated  as  follows  :  Bleecker  received  from 
Cairnes  certain  goods  marked  M.  Gillett,  and  was  instructed  to 
deliver  them  to  Gillett  whenever  he  deposited  with  him  (Bleecker) 
property  amply  sufficient  to  secure  certain  drafts  drawn  by  Gillett 
on  Bleecker  in  favor  of  Cairnes.  In  July,  after  the  goods  were 
deposited  with  Bleecker,  he  wrote  to  Cairnes  informing  liim  that  a 
certain  quantity  of  ashes  had  been  deposited  by  Gillett  to  secure 
the  drafts,  and  that  the  goods  received  for  Gillett  had  been  deliv- 
ered to  him.  The  ashes  then  held  by  Bleecker  seem  to  have  been 
understood  by  both  parties  not  to  be  "amply  sufficient  to  secure 
the  drafts,"  for  in  the  same  letter,  informing  Cairnes  of  the  delivery 
of  the  goods  to  Gillett,  he  was  notified  that  Gillett  promised  more 
ash^  by  the  next  trip  of  the  vessel  by  which  the  first  lot  was 
shipped.  In  October  Cairnes  wrote  to  inquire  of  Bleecker  what 
other  property,  besides  the  ashes  shipped  as  above  stated,  Gillett 
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had  placed  in  liis  liands  when  he  took  away  the  last  of  the  goods. 
November  Ist  Bleecker  informed  Gairnes  tliat  Gillett  had  deposited 
no  property  besides  the  ashes  already  shipped.  On  the  12th  of  the 
following  February  Cairnes  informed  Bleecker  by  letter  that  he 
should  look  to  him  for  the  value  of  the  goods  left  with  him,  and 
which  he,  in  violation  of  his  instructions,  had  delivered  to  Gillett 
without  the  required  deposit  of  "  property  amply  suflScient  to  secure 
the  drafts."  That  letter  was  not  answered,  and  August  3d  follow- 
ing, formal  demand  was  made  upon  Bleecker  for  the  goods,  which 
he  refused  to  deliver. 

In  commenting  on  these  facts  the  court  said  :  '^  On  the  18th  of 
July,  1811,  the  defendant  informed  the  plaintiff  that  he  had,  on 
the  17th  day  of  that  month,  delivered  to  Gillett  the  last  parcel  of 
the  goods,  and  that  he  (defendant)  had  received  from  him  twenty- 
six  casks  of  ashes The  plaintiff  rests  satisfied  until 

October  the  29th,  and  then,  for  the  first  time,  asks  for  information 
what  other  property  Gillett  had  placed  in  his  hands  when  he  took 
the  last  of  the  goods."  The  duty  and  instructions  of  Bleecker 
were  not  to  deliver  the  goods  to  Gillett  until  he  should  deposit 
with  him  **  property  amply  sufiBcient  to  secure  the  drafts."  Those 
instructions  were  violated,  and  Cairnes  was  distinctly  informed  of 
the  fact  by  letter  dated  July  18,  and  with  that  information  he 
remained  silent  until  October  29.  It  was  held  he  could  not 
recover. 

The  statement  of  facts  in  Pickett  v.  Pearson  is  very  long ;  but 
the  point  decided  in  the  case  may  be  shown  by  the  following  state- 
ment :  The  defendant  undertook  to  collect  money  for  the  plaintiff 
who  resided  in  Vermont,  from  debtors  residing  in  the  then  terri- 
tory of  Wisconsin,  and  was  instructed  to  receive  from  one  of  them 
only  gold  and  silver  or  bank-notes  at  par  in  Vermont ;  but  the 
defendant  disobeyed  his  orders,  and  received  for  a  portion  of  the 
debt  bank-bills  not  worth  more  than  twenty  cents  on  the  dollar, 
and  for  the  residue  he  took  the  note  of  the  debtor.  On  his  return 
he  delivered  the  bills  and  note  to  the  plaintiff,  who  said  he  did  not 
know  the  value  of  the  bills,  but  would  see  what  he  could  do  with 
them.  He  received  them  November  14,  and  during  the  ensuing 
winter  learned  they  were  only  worth  twenty  cents  on  the  dollar, 
and  as  soon  as  he  ascertained  their  value  he  notified  the  defendant, 
and  requested  him  to  make  up  the  money  as  good  as  the  plaintiff 
had  instructed  him  to  receive,  but  he  did  not  offer  to  return  the 
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bills  until  after  be  had  sued  the  defendant,  and  it  does  not  appear 
that  he  ever  offered  to  return  the  note  of  hand  taken  by  the 
defendant  for  a  part  of  the  debt.  The  defendant  at  the  time  of 
receiving  the  bank-bills  from  Chickering,  the  debtor,  took  from 
him  a  guaranty  with  sarety  that  the  bills  were  good,  and  that  also 
was  delivered  to  the  plaintiff  with  the  bills,  and  was  retained  by 
him  until  after  suit  was  commenced. 

In  commenting  on  the  facts,  the  court  said  :  ^'It  seems  very 
plain  to  tts  that  the. plain  tiff's  taking  the  money  and  guaranty,  and 
keeping  them  for  months,  fully  exonerated  the  defendant.  The 
plaintiff  received  of  the  defendant  all  that  the  defendant  received 
of  Chickering,  and  all  that  belonged  to  him,  under  protest,  to  be 
sure,  that  he  would  see  what  could  be  done  with  the  money.  How 
long  a  time  is  to  be  allowed  him  to  ascertain  that  fact?  It  could 
hardly  be  pretended  that  two  or  three  months  were  necessary  to 
ascertain  that  fact.  It  could  just  as  well  be  done  in  as  many  weeks^ 
and  very  likely  in  as  many  days." 

The  case  was  made  to  turn  upon  the  delay  to  return  the  bills  after 
the  plaintiff  had  learned  they  were  not  such  as  he  had  directed  to 
be  received.  He  knew  then  that  his  instructions  had  been  violated, 
and  then,  and  not  until  then,  or  until  he  might,  by  proper  dili- 
gence, have  learned  the  fact,  did  he  become  bound  by  a  ratification. 

The  case  of  Hanks  v.  Drake  is  thus  correctly  stated  by  counsel: 
**  The  principal  employed  the  agent  to  sell  stocks  for  him  at  a  par- 
ticular time.  The  agent  sold  them  prematurely,  whercby  loss  was 
occasioned  to  the  principal.  The  agent  rendered  an  account  to  the 
principal  of  what  he  had  done.  The  principal  remained  silent  for 
four  months,  then  received  the  proceeds  of  the  sale,  and  sued  the 
agent  for  damages  for  the  difference.  The  court  held  that  the 
right  of  action  was  lost  by  ratification,  saying:  *When  they  sold  the 
6tock  and  rendered  the  account,  it  was  the  duty  of  the  plaintiff  to 
have  dissented  at  once.  Had  the  plaintiff  so  dissented,  the  defend- 
ants could  have  replaced  the  stock  without  loss';  and  3aying  further: 
The  plaintiff,  however,  claims  that  such  acts  are  not  a  ratification 
unless  he  had  full  knowledge  of  his  rights.  I  do  not  understand 
each  to  be  the  rule;  but  the  party  must  have  full  knowledge  of 
the  facts  and  circumstances  of  the  transaction/"  Here  was  four 
mouths  of  silence  after  the  principal  knew  his  instructions  had 
been  violated. 

It  thus  appears  that  between  each  of  the  cases  oited  in  the  peti* 
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tion  (and  wc  assume  they  are  as  pertinent  as  any  counsel  have  been 
able  to  quote)  and  the  case  at  bai;,  there  is  the  clear  and  marked 
distinction,  that  in  the  former  the  principal  knew  at  the  time  of 
the  alleged  ratification  that  his  instructions  had  been  disobeyed, 
while  in  the  latter  the  principal  not  only  did  not  know  that  his 
orders  had  not  been  obeyed,  but  the  agent  insisted  there  had  been 
no  disobedience. 

[Omitting  another  point  not  in  issue.] 

But  we  are  referred  to  our  opinion  in  Trigg  v.  His  Second 
National  Bank,  as  inconsistent  with  the  opinion  in  this  case.  The 
following  extract  from  the  opinion  in  that  case  will  be  snfScient  to 
distinguish  it  from  this,  and  to  show  that  it  belongs  to  the  same 
class  with  the  cases  cited  by  counsel,  and  which  we  have  just 
reviewed.  We  said,  *'The  evidence  showed  that  the  note  was 
delivered  to  appellants  in  December,  and  that  they  then  knew  the 
facts  in  regard  to  the  financial  condition  of  the  parties  to  the  note 
and  the  value  of  the  collaterals."  In  other  words,  the  appellants 
in  that  case  knew,  when  they  accepted  the  securities  taken  by  the 
appellee,  the  value  of  those  securities,  and  if  their  agent  had 
deviated  from  its  duty,  they  then  knew  tke  facts. 

The  petition  must  be  overuled. 


Newcomb's  Executors  v.  Newcomb, 

(13  Bush,  M4.) 
Diwrce — jurisdiction  —  impeachment  of  domestic  Judgment  coUeUeraify. 

In  a  suit  for  dower,  the  defendant  put  in  evidence  the  record  of  a  decree 
of  divorce  against  the  claimant,  rendered  hy  a  court  of  the  same  State  upon 
default  upon  constructive  service  of  the  process :  the  affidavit  upon  which 
the  order  for  such  service  had  been  granted  was  wanting  in  the  record  ;  the 
evidence  in  the  divorce  suit  and  in  the  present  suit  showed  that  the  wife 
was  at  tlie  time  in  confinement,  by  tlie  husband^s  procurement,  in  an  insane 
asylum  in  another  State  ;  ?ield,  (1)  that  in  spite  of  the  absence  of  the  affida- 
vit it  must  be  presumed  that  the  order  was  duly  granted  ;  but  (2)  that  the 
decree  established  no  defense,  the  wife  not  having  been  absent  or  non  resi- 
dent in  such  a  sense  as  to  warrant  constructive  service  ;  and  (8)  that  the 
rule,  that  domestic  judgments  of  courts  of  general  jurisdiction  are  not  open 
to  collateral  attack,  is  not  applicable  to  this  case,  because  under  the  law 
the  wife  had  no  right  to  appeal,  or  move  to  vacate,  or  for  a  now  trial* 

*See  Hood  v.  State,  ante,  p   21,  and  note. 
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John  Roberts,  for  appellants.  1.  Marriage  is  a  status  over  which 
the  sovereign  will  has  unlimited  control,  except  as  restrained  by 
the  organic  law.     1  Bishop  on  Marriage  and  Divorce,  §  19. 

Section  32,  article  2  of  the  Constitution  of  this  State  does  not 
Umit  the  power  of  the  legislature  over  the  institution  of  marriage, 
but  simply  defines  the  mode  by  which  such  power  shall  be  exer- 
cised. 

The  legislature  may  confer  power  on  the  courts  co  dissolve  the 
relation  for  cause  or  without  cause ;  to  proceed  by  appointing  a 
gnardian  ad  litem  for  a  defendent  of  unsound  mind  without  ser- 
vice, actual  or  constructive,  as  provided  in  act  of  1865  (Myers^ 
Sup.  711),  and  to  dispense  with  the  jury  to  try  the  question  of 
lunacy  or  unsoundness  of  mind,  as  provided  in  the  act  of  1871.  1 
Sess.  Acts  1871,  p.  61. 

These  acts  sliow  that  divorce  proceedings  are  stii  generis, 

2.  A  decree  of  divorce,  so  far  as  the  divorce  is  concerned,  is  a 
finality.  Maguire  v.  Maguire,  7  Dana,  181  ;  Parrish  v.  Parrishy 
9  Ohio  St.  537 ;  Lttcas  v.  Lucas,  3  Gray,  140 ;  Smith  v.  Smith,  20 
Mo.  170. 

If  the  rules  of  procedure  prescribed  by  the  statute  for  other  cases 
be  applied  to  this,  the  judgment  of  divorce  in  this  case  was  not 
void,  a  guardian  ad  litem  having  been  appointed,  and  having  made 
defense  for  the  insane  defendant.  Ray  v.  Mcllroy,  1  Marsh.  GI3  ; 
Bantams  Heirs  v.  Calhoon,  2  id.  168  ;  Bustand  v.  Oates,  4  Dana, 
430  ;  Benniiigfield  v.  Reed,  etc,  8  B.  Monr.  105;  Downing^s  Heirs  y. 
Ford,  etc.,  9  Dana,  391 ;  Bank  JJ.  S,,  etc.,  v.  Oochra?i,  etc.,  id. 
395. 

3.  Service  of  summons  on  persons  of  unsound  mind  is  not  pro- 
vided for  by  the  Code  or  Statutes,  unless  such  persons  are  judi- 
cially found  to  be  of  unsound  mind,  or  are  confined  in  one  of  the 
State  lunatic  asylums. 

4.  The  affidavit  to  obtain  constructive  service  is  not  a  jurisdic- 
tional fact.  Hiomas  v.  Mahoae,  9  Bush,  125;  Civil  Code,  §  91. 
Sections  60  and  82  of  the  Code  apply  only  to  persons  judicially 
found  to  be  of  unsound  mind. 

The  same  imperative  language  is  used  relative  to  the  appoint- 
ment of  a  guardian  ad  litem  for  infants  as  for  persons  of  unsound 
mind.      Civil  Code,  §§  55,  56,  60,  82.     In  the  case  of  each  it  is 
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provided  that  a  guardian  ad  litem  cannot  be  appointed  until  after 
service  of  summons  as  directed  by  the  Code,  and  that  no  judgment 
can  be  rendered  until  after  the  appointment  and  a  defense  by  the 
guardian  ad  litem, 

'^The  infant  defendants  having  been  all  summoned^  the  foilare 
to  answer  by  guardian  or  otherwise  is  only  an  error  which  would 
entitle  them  to  a  reversal,  but  it  did  not  render  the  decree  or  sale 
either  void  or  voidable/'  Tlwrnton  v.  McOrath,  1  Duv.  354. 
And  in  Simmons  v.  McCayy  5  Bush,  '25,  this  court  decided  that  a 
judgment  against  non-i*esidcut  infants,  constructively  summoned 
by  warning  order,  was  valid  until  reversed,  notwithstanding  a 
guardian  a  J  Zi7tf;/i  had  not  been  appointed  to  defend.  See,  also, 
Blimm  v.  Commonwealth,  7  Bush,  322;  Porter^ s  Heirs  v.  Robinson, 
3  Marsh.  253;  Bustard  v.  Gates  and  Wife,  4  Dana,  436. 

The  affidavit  is  not  essential  to  give  jurisdiction,  and  is  no  part 
of  the  process.  Hynes  v.  Oldham ,  3  Monr.  HQQ  ;  Benningfield  v. 
Ready  8  B.  Monr.  103;  Allen  v.  Broton,  4  Mete.  (Ky.)342  ;  Bailey 
V.  BeadleSy  7  Bush,  383. 

5.  Mrs.  Newcomb  was  a  proper  subject  for  constructive  service. 
She  was  domiciled  in  Massachusetts,  although  the  residence  of  her 
husband  was  in  Kentucky.  Mayuire  v.  Maguire,  7  Dana,  186 : 
Rhyms  v.  Rhyms,  7  Bush,  316. 

6.  The  residence  of  the  husband  and  wife,  under  the  statutes  of 
this  State,  is  not  necessarily  the  same,  as  is  shown  by  section  4, 
chapter  47,  Revised  Statutes.  See  Hick  v.  Hick,  5  Bush,  672; 
•Wharton  on  Conflict  of  Laws,  §§  44,  45,  56,  67;  Lieber's  Encyclo- 
pedia Americana,  vol.  4,  Appendix  Domicilii. 

7.  If  the  law  does  not  afford  any  other  manner  of  judicial  notifi- 
cation, then,  should  the  defendant  be  an  actual  non-resident 
dweller,  inhabitant  or  abider  in  another  sovereignty,  no  matter 
what  may  be  his  intention  or  purpose,  the  constructive  service 
against  him  is  the  proper  mode  of  proceeding.  1  Wend.  43;  4 
Harr.  383;  2  Rich.  489;  Spen.  328-333. 

A  guardian  can  change  the  domicile  of  an  idiot  so  as  to  afifect  the 
distribution  of  the  personal  estate  of  such  idiot.  Hohjoke  v.  Has- 
Icins,  5  Pick.  26. 

10.  **  Jurisdictional  facts,  such  us  service  of  the  writ,  and  the 
like,  are  presumed,  and  conclusively  presumed,  in  the  case  of  a 
domestic  court  of  general  jurisdiction,  unless  the  record  itself 
shows  the  contrary.     Coit  v.  Haven,  30  Conn.  196,  200.    See,  also. 
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CalUfi  V.  Ellison,  13  Ohio  St.  446;  Morgan  v.  Byr7iei,  18  Ohio,  546; 
Orignon^s  Lessee  v.  Asior,  etc,  2  How.  341;  Dequindrey.  Williams, 
31  Ind.  446. 

"  Where  the  record  is  silent  on  the  subject  of  notice,  the  judg- 
ment of  a  court  of  general  jurisdiction  will  support  itself,  and 
cannot  be  collaterally  impeached  or  called  in  question  because  of 
any  alleged  want  of  jurisdiction  over  the  parties  to  the  decree." 
Lawlor  y.  White,  27  Tex.  253.  See,  to  same  effect,  Hahn  v.  Kelhyy 
34  Cal.  391. 

11.  When  a  court  of  equity  jurisdiction  in  this  State  grants  a 
divorce,  such  decree,  whether  founded  upon  a  jurisdictional  fact  or 
not,  dissolves  the  marriage  relation  so  far  as  Kentucky  dominion 
and  courts  are  concerned,  and  no  court  within  the  State,  not  even 
the  court  which  rendered  the  judgment,  could  treat  the  parties  as 
man  and  wife  until  after  such  judgment  of  divorce  was  set  aside  by 
the  court  which  rendered  it,  and  that  court,  if  it  has  any  power  to 
set  aside  such  judgment,  must  do  it  within  the  time  and  according 
to  the  manner  and  form  prescribed  by  law.  Maguire  v.  Maguire, 
7  Dana,  181.     See  Singleton  v.  Cogar,  id.  479. 

Barr,  Ooodloe  <£  Humphrey,  and  John  M,  Harlan,  on  same  side. 

John  Mason  Broion,  Madison  C,  Johnson  and  Isanc  Oaldwell,  for 
appellee. 

Pryor,  J.  The  appellee  Cornelia  W.  Newcomb,  by  her  next 
friend,  J.  L.  Danforth,  instituted  the  present  action  in  equity  in 
the  Louisville  Chancery  Court  on  the  2d  of  Maijch,  in  the  year  1875, 
in  which  it  is  alleged  that  she  is  the  widow  of  Horatio  D.  Newcomb, 
deceased,  and  as  such  entitled  to  dower  in  the  realty  owned  by 
Iiim  at  his  death,  and  her  distributable  share  of  his  personal  estate; 
that  her  husband  left  a  large  and  valuable  estate,  and  a  last  will 
and  testament  by  which  he  made  various  devises  to  his  children 
and  to  others  therein  named,  all  of  whom,  together  with  the 
executors,  are  made  defendants  to  the  action.  It  is  further  alleged 
that  she  is  a  person  of  unsound  mind,  but  has  never  been  adjudged 
a  lunatic,  and  has  no  committee.  By  the  provisions  of  the  will  the 
appellee  has  secured  to  her  an  annuity  of  $2,500  during  her  natural 
life;  tins  she  declines  to  accept,  and  through  her  next  friend  elects 
to  renounce  tlie  provisions  of  the  will  made  for  her  benefit,  and 
asks  the  chancellor,  inasmuch  as  she  is  disabled,  from  mental 
Vol.  -XXVI.  —  29 
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infirmity^  from  complying  with  the  statute  in  making  a  written 
renunciation,  to  make  it  for  her.  She  asks  for  a  judgment  allot- 
ting dower  and  her  interest  in  the  personalty. 

The  husband  died  in  August,  1874.  Prior  to  his  death,  on  the 
24th  of  April,  1871,  on  his  petition  filed  in  the  Louisville  Chancery 
Court,  a  decree  was  entered  divorcing  him  from  the  present  appellee, 
Cornelia  W.  Newcomb,  and  restoring  him  to  all  the  rights  and 
privileges  of  an  unmarried  man.  Shortly  after  this  divorce  he  mar- 
ried Mary  C.  Smith,  and  had  by  her  two  children.  He  devised  to 
these  two  children  and  their  mother  about  four  hundred  thousand 
dollars,  and  also  made  them  residuary  devisees  with  his  son,  H. 
Victor  Newcomb,  the  only  surviving  child  of  the  first  marriage,  to 
whom,  the  will  recites,  he  had  previously  advanced  four  hundred 
thousand  dollars.  The  construction  of  the  will,  and  the  rights  of 
the  parties  under  it,  is  not,  however,  involved  in  this  litigation. 
Mary  C.  Newcomb  and  her  two  children  are  parties  (appellants)  to 
this  record. 

The  appellants  pleaded  the  record  of  the  proceedings  by  which 
the  divorce  was  obtained  in  the  year  1871,  as  a  bar  to  appellee's 
recovery,  and  upon  that  record  arises  the  principal  question  in  this 
controversy.  The  court  below  granted  relief  by  giving  to  the 
appellee  her  dower  and  distributive  share  of  the  personal  estate. 
From  the  record  in  the  divorce  case,  as  well  as  in  the  present  action, 
it  appears  that  the  appellee  and  Horatio  D.  Newcomb  were  married 
in  the  city  of  Louisville  on  tlie  23d  of  June,  1838,  and  lived 
together  as  husband  and  wife  until  the  year  1852,  when  the  appellee 
became  a  lunatic,  and  was  taken  by  her  husband  to  an  asylum  for 
the  insane  located  in  Summer ville,  Massachusetts,  where  she  has 
continuously  remained,  and  was  there  living  at  the  institution  of 
this  action. 

There  was  never  any  inquest  of  lunacy  held,  or  any  judicial  find- 
ing of  that  fact;  but  it  clearly  appears  from  the  evidence  that  she 
is  a  confirmed  lunatic,  and  that  such  has  been  her  mental  condition 
since  she  was  placed  in  the  asylum.  The  husband  continued  to 
reside  in  Louisville  until  his  death  in  1874.  The  decree  divorcing 
the  parties  was  rendered  under  the  act  of  1865  providing,  **Thatthe 
courts  of  chancery  jurisdiction  may  decree  a  divorce,  to  both  husband 
and  wife,  as  an  additional  cause  to  those  named  in  said  section  (chap. 
47,  art.  3,  §  1,  Rev.  Stat.),  for  lunacy  and  unsound  mind  of  con- 
firmed and  incurable  character,  and   not  less   than   three  years' 
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contimiance,  to  be  established  by  the  testimony  of  those  skilled  in 
mental  maladies,  and  other  proof  ;  and  upon  granting  the  divorce, 
shall  protect  the  property  interest  of  the  person  of  unsound  mind, 

...  and  in  case  of  a  wife,  a  provision  shall  be  made  for  her  out 
of  the  husband's  means."  Section  2  of  the  act  makes  it  the  daty 
of  the  court  to  appoint  a  guardian  ad  litem  for  the  lunatic,  who  shall 
be  a  member  of  the  bar  and  skilled  in  the  law,  and  who  shall  be 
sworn  to  faithfully  and  honestly  discharge  his  duties.  Section  3 
proTides,  that  no  divorce  shall  be  granted  under  this  act  except  in 
cases  where  the  lunacy  or  unsoundness  of  mind  was  the  result  of 
intemperance  or  hereditary  taint  of  insanity,  which  was  concealed 
from  the  party  at  the  time  of  the  marriage,  nor  until  the  questions 
of  fact  shall  be  tried  by  a  jury;  nor  shall  the  divorce  be  granted 
until  and  unless  the  chancellor  shall  enter  on  the  record  that  he 
has  heai-d  all  the  testimony,  and  that  in  his  opinion  the  judgment 
is  sustained  by  the  evidence. 

By  act  of  January  26,  1871,  amending  the  act  of  1865,  it  was 
provided  that  the  court,  in  its  discretion,  might  dispense  with  the 
jury. 

Under  the  provisions  of  these  several  enactments,  the  appellee 
was  proceeded  against  by  her  husband  as  a  non-resident  or  absent 
defendant,  and  a  warning  order  entered  requiring  her  to  appear 
and  answer  the  complaint  within  sixty  days.  An  attorney  or  guard- 
ian ai/  Uterti  was  appointed  to  defend  for  her,  and  the  chancellor, 
upon  the  facts,  rendered  the  judgment  without  the  intervention  of 
a  jury. 

Before  a  warning  order  could  be  made  by  the  clerk  under  the 
Code  of  Practice  in  force  at  the  institution  of  the  action,  an  affidavit 
was  required  to  be  made  by  the  plaintiff  and  filed  in  the  clerk's 
office,  setting  forth  the  grounds,  or  some  of  them,  designated  by 
the  Code  authorizing  proceedings  by  constructive  service.  Among 
those  grounds  is,  that  the  defendant  is  "anon-resident  of  this 
State/' or  *' has  been  absent  from  this  State  four  months."  Civil 
Code,  §  88.  The  court  may  also  make  the  warning  order  upon 
the  requisite  facts  being  shown  by  the  affidavit  of  another  than 
the  plaintiff  or  his  attorney..  Civil  Code,  §  89.  The  warning 
order  was  entered  in  this  case  in  court,  and  the  appellee  proceeded 
against  either  as  a  non-resident  or  absent  defendant.  The  affidavit 
showing  the  facts  upon  which  tlie  warning  order  was  made  does 
Bot  appear  in  the  record  of  the  action  for  a  divorce,  nor  does  it 
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appear  that  any  such  affidavit  was  made.  Counsel  for  the  appellee 
now  insist,  as  they  did  in  the  court  below,  that  the  decree  of  divorce 
is  void  for  the  following  reasons  :  1.  There  was  no  affidavit  of  the 
non-residence  or  statutory  absence  of  the  appellee ;  2.  The  hus- 
band having  placed  his  wife  in  the  asylum,  and  being  under  his 
control  and  subject  to  his  will,  she  was  neither  a  non-resident^  nor 
absent  in  the  sense  of  the  statute,  so  as  to  authorize  a  constructive 
service ;  that  the  domicile  and  residence  of  the  husband  was  the 
domicile  and  residence  of  the  wife,  and  actual  service  was  neces- 
sary ;  3.  The  appellee  was  entitled  to  have  the  question  of  her 
lunacy  passed  on  by  a  jury.  The  court  below,  in  the  opinion 
delivered,  assigned  as  one  of  the  grounds  for  determining  the  jndg-. 
ment  void,  the  absence  from  the  record  of  the  affidavit  required  by 
the  Code,  showing  the  appellee  to  have  been  a  non-resident  or  absent 
from  the  State  four  months.  That  neither  the  clerk  or  the  court 
had  the  authority  to  make  the  warning  order  without  such  an  affi- 
davit. There  can  be  no  question  as  to  the  necessity  for  such  an 
affidavit  before  the  entry  of  an  order  warning  the  defendant  to 
appear  and  answer. 

The  important  inquiry  arising  on  the  first  objection  is  not  as  to 
the  authority  of  the  court  to  enter  the  warning  order,  which  is  the 
constructive  summons,  but  as  the  warning  order  has  been  entered, 
and  the  judgment  rendered  by  a  court  of  general  jurisdiction,  must 
it  not  be  presumed  that  all  the  preliminary  steps  had  been  taken 
which  were  necessary  to  make  the  warning  order  valid  ?  That  the 
court  had  jurisdiction  of  the  subject-matter  is  not  controverted, 
and  having  warned  the  appellee  to  appear,  can  it  be  presumed  or 
adjudged  in  a  collateral  proceeding  like  this,  that  the  warning  was 
given  without  regard  to  the  provisions  of  the  Code  on  that  subject? 
The  general  doctrine  established  upon  this  point,  and  sustained  by 
an  almost  unbroken  chain  of  adjudication,  is  to  the  effect  that  where 
the  record  shows  the  service  of  a  summons,  whether  actual  or  con- 
structive, it  imports  absolute  verity;  or  where  the  judgment  shows 
that  the  parties  appeared,  or  that  due  notice  had  been  given,  the 
judgment  is  conclusive  until  reversed  or  vacated  by  some  direct  pro- 
ceeding. The  presumption  is  always  indulged  in  favor  of  the  ju- 
risdiction of  courts  of  general  jurisdiction,  and  they  cannot  be 
assailed  in  collateral  proceedings,  and  adjudged  void  for  the  reason 
that  the  evidence  of  some  preliminary  step  to  be  taken  in  the  in- 
ception of  the  action  is  not  found  among  the  files  of  the  clerk  in 
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whose  office  they  are  required  to  be  kept.  This  doctrine  applies  to 
tribunals  acting  under  the  same  sovereignty,  public  policy  requir- 
ing that  such  judgments  should  be  regarded  as  long  as  they  remain 
on  the  record  unimpeached  or  unreversed.  *^  Being  domestic  judg- 
ments, they  can,  if  erroneous,  be  reviewed  by  proceedings  instituted 
for  that  purpose,  and  reversed  on  error  or  by  a  new  trial ;  and  if 
the  danger  is  imminent,  relief  can  be  temporarily,  if  not  finally, 
obtained  in  a  court  of  equity.  The  general  good  clearly  requires, 
and  has  therefore  established  the  rule,  that  domestic  judgments  of 
courts  of  general  jurisdiction  cannot  be  attacked  collaterally."^ 
Freeman  on  Judgments,  171,  and  authorities  cited. 

But  few  adjudications  are  to  be  found  opposed  to  this  wise  and 
just  rule,  and  it  may  be  regarded  as  the  well-established  doctrine 
on  the  subject.  Coit  v.  Haven,  30  Conn.  190  ;  Pratl  v.  DotVy  56  Me. 
81 ;  Yaple  v.  Titus,  41  Penn.  St.  195  ;  Shdwhan  v.  Loffer,  24  Iowa, 
217:  Cooh  v.  Darling y  18  Pick.  393  ;  Carpenter  v.  Oakland j  30  Cal. 
439.  It  is  needless,  however,  to  pursue  the  inquiry  further  as  to  the 
validity  of  domestic  judgments,  the  point  iu  this  case  being  whether 
the  affidavit  is  a  part  of  the  summons,  or  its  connection  with  the 
record  so  indispensable  as  to  render  the  judgment  void  in  its  absence. 
Section  91  of  the  Civil  Code  provides,  that  the  warning  order  is  a 
constructive  service.  '*  A  defendant  against  whom  a  warning  order 
is  made  shall  be  deemed  to  have  been  constructively  summoned  on 
the  thirtieth  day  after  making  the  order,  and  the  action  may  pro- 
ceed accordingly." 

It  is  maintained  by  the  appellee,  that  because  the  record  is  silent 
as  to  the  evidence  upon  which  the  constructive  service  was  had,  the 
judgment  rendered  is  a  nullity ;  and  the  authority  mainly  relied  on 
in  support  of  the  position  is  the  case  of  Galpin  v.  Page,  18  Wall., 
where,  in  the  application  of  the  rule  being  discussed,  a  distinction 
is  attempted  to  be  drawn  between  the  judgments  of  superior  courts, 
when  the  persons  over  whom  jurisdiction  is  claimed  are  within  the 
territorial  limits  of  the  court,  and  cases  where  the  judgment  is 
against  those  outside  of  the  territorial  limits. 

After  a  careful  consideration  of  that  case  and  the  authority,  as 
well  as  the  reasoning  upon  which  it  is  based,  we  cannot  recognize 
the  distinction.  It  is  a  well-settled  rule,  so  far  as  scarcelv  to  be 
questioned,  that  a  domestic  judgment  rendered  by  a  court  of  gen- 
eral jurisdiction  cannot  be  collaterally  attacked,  unless  the  want 
of  jurisdiction  appears  upon  the  record. 
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Courts  differ  as  to  what  facts  constitute  a  want  of  jurisdiction, 
but  nearly  all  concede  the  general  doctrine.  This  rule  is  estab- 
lished upon  grounds  of  public  policy,  as  the  main  security  to  the 
rights  of  person  and  property,  and  as  said  by  the  court  in  the  case 
of  Coit  Y.  Haven,  30  Conn. :  "  It  will  not  be  claimed  that  when  a 
court  has  jurisdiction,  its  records  speak  absolute  rerity  because  it 
is  the  record  of  the  court's  action.  It  is  necessary  that  confidence 
should  be  reposed  in  courts  of  a  high  character,  as  well  us  in  the 
records  of  such  courts.  *  *  *  It  is  the  only  safe 
rule,  to  give  the  decisions  of  courts  of  general  jurisdiction  full 
effect  so  long  as  they  remain  in  force,  rather  than  to  leave  them 
open  to  be  attacked  in  every  way  and  on  all  occasions."  This 
mode  of  reasoning  is  found  in  nearly  all  the  cases  on  the  subject, 
and  the  doctrine  fully  recognized  in  the  case  of  Galpin  v.  Page, 
when  applied  to  demestic  judgments,  or  rather  to  judgments 
against  parties  within  the  territorial  jurisdiction  of  the  court.  If 
the  rule  is  established  by  reason  of  the  public  good,  and  to  main- 
tain confidence  in  the  administration  of  justice  by  courts  of  gen- 
eral jurisdiction,  why  should  it  not  apply  to  the  non-resident  as 
well  as  the  resident  ?  It  is  not  denied  that  civil  proceedings  may 
be  had  by  constructive  service,  affecting  the  personal  and  property 
rights  of  a  non-resident,  and  there  is  the  same  necessity  for  pro- 
tecting the  property  interests  acquired  under  such  a  judgment  that 
there  is  when  all  the  parties  reside  within  the  State  in  which  the 
judgment  is  rendered.  While  State  sovereignty  is  confined  to  its 
territorial  limits,  and  one  State  may  not  give  the  same  effect  to 
a  judgment  rendered  in  another  State  that  it  would  to  one  pro- 
nounced by  its  own  tribunals,  still,  when  the  validity  of  a  judgment 
is  questioned  in  a  State  where  it  was  rendered,  we  see  no  reason  for 
making  an  inquiry  for  the  purpose  of  ascertaining  whether  the 
judgment  was  rendered  against  a  resident  or  non-resident ;  in 
either  case  it  is  a  domestic  judgment,  and  the  same  presumption 
must  be  indulged  as  to  the  jurisdiction. 

Since  the  organization  of  judicial  tribunals  within  the  Common- 
wealth non-residents  have  been  proceeded  against  by  publication 
and  orders  of  warning,  and  this  mode  of  bringing  parties  before 
the  court  who  are  non-residents,  in  cases  affecting  their  rights,  is 
the  constant  practice  of  all  the  courts  of  general  jurisdiction  If 
the  absence  of  an  affidavit  from  the  record  as  to  the  non-residence 
of  the  defendant  is  to  render  the  judgment  void,  it  would  not  only 
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work  incalculable  mischief  by  rendering  uncertain  and  insecure 
the  title  to  all  property  acquired  under  such  proceedings,  but  would 
in  effect  overturn  the  well-settled  rules  of  practice  in  this  State  on 
the  subject.  The  non-resident,  except  in  a  judgment  of  divorce, 
may  prosecute  an  appeal,  may  file  his  petition  for  a  new  trial,  and 
by  an  express  provision  of  the  statute  is  allowed  five  years  from 
the  rendition  of  the  judgment  in  which  to  appear,  file  an  answer, 
and  move  for  a  retrial.  Under  the  act  of  1815,  authorizing  pro- 
ceedings against  unknown  heirs,  it  was  provided  that  before  the 
issuing  of  process  or  making  an  order  of  warning  (which  was  by 
publication)  against  such  heirs,  the  complainant  should  file  in  the 
clerk's  office,  with  his  or  her  bill,  an  affidavit  tliat  he  or  she  did  not 
krmo  the  names  of  such  lieirs. 

In  the  case  of  Hynes  v.  Oldhavi^  reported  in  3  Monr.  266,  the 
lessor  of  the  plaintiff,  in  an  action  of  ejectment,  offered  as  evidence 
in  support  of  his  title  a  decree  of  the  Grayson  Circuit  Court, 
together  with  a  conveyance  made  to  him  by  the  commissioner  of 
the  lands  in  controversy.  It  was  objected  to  by  the  defense  on 
the  ground  that  the    proceedings  under  which   the   decree   was  i 

obtained  were  against  the  unknown  heirs  of  White,  and  Ramsey,  a  * 

non-resident,  and  there  was  no  affidavit  annexed  to  the  bill,  as  | 

required  by  the  statute.     This  court  said,  on  the  appeal  in  that  I 

case :  "  The  affidavit  was  expressly  required  by  the  statute,  and 
the  want  of  it  would  have  been  fatal  on  demurrer.  The  distinction 
between  the  legal  effect  of  a  void  judgment  or  decree,  and  of  one 
merely  erroneous,  is  founded  in  good  reason,  etc.;  but  by  what 
criterion  we  may  distinguish  the  one  class  of  decrees  from  the 
other  is  not  so  clear.  It  may,  however,  be  laid  down  as  a  general 
rule,  that  wherever  the  court  rendering  the  judgment  has  not  juris- 
diction, or  if  rendered  against  a  person  in  his  absence  without 
having  the  warning  which  the  law  requires,  the  decree  or  judgment 
will  be  void  ;  but  if  the  court  has  jurisdiction,  and  the  person 
against  whom  the  judgment  has  been  rendered  has  appeared,  or  has 
had  the  warning  which  the  law  requires  to  authorize  the  judgment 
in  his  absence,  the  decree  or  judgment,  however  defective  in  other 
respects,  will  be  erroneoijp  merely,  and  not  void  for  the  want  of  an 
affidavit,"  etc. 

The  same  principle  was  recognized  in  the  case  of  Benyiingfield 
V.  Reedf  8  B.  Monr.  102.  The  warning  order  was  then  regarded  as 
the  summons,  and  by  section  90  of  the  Code,  already  cited,  it  ia 
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expressly  declared  to  be  such .  We  cannot  perceive  the  distinction 
attempted  to  be  made  between  a  proceeding  under  the  statute  of 
1815  and  a  proceeding  under  the  Code.  The  remedy  or  character 
of  process  and  service  is  in  each  case  prescribed  by  statute.  In 
the  case  of  Brotonfield  v.  Dyer^  reported  in  7  Bush,  it  appeared 
from  the  record  that  the  order  of  warning  made  was  not  authorized 
by  the  Code.  It  was,  in  fact,  no  warning,  as  was  clearly  shown  from 
an  inspection  of  the  record  itself.  The  record  disclosing  a  want 
of  jurisdiction,  it  was  held  that  the  judgment  was  void.  In  the 
cases  of  OreerCs  Heirs  v.  Breckinridge,  4  Monr.  551,  and  BlighCs 
Heirs  v.  Banks,  6  id.  192,  the  records  disclosed  a  want  of  jurisdic- 
tion, and  no  presumption  will  be  indulged  contrary  to  the  factB 
the  record  itself  develops.  The  case  of  McLaughlin  v.  Hall,  MS. 
Op.,  is  the  only  authority  of  this  court  conflicting  with  the  views 
here  presented.  The  warning  order  in  that  case  was  made  by  the 
clerk,  a  mere  ministerial  officer.  The. question  was  involved  in  a 
direct  appeal,  and  while  the  proceeding  was  erroneous,  we  are  not 
inclined  to  say  that  it  was  void  for  the  want  of  an  affidavit.  In  the 
case  of  Long  v.  Montgomery,  6  Bush,  394,  it  appeared  from  the  record 
that  the  sheriff's  return  was  indorsed  executed  without  any  signa- 
ture, and  although  the  judgment  recited  that  the  party  appeared, 
this  court  held,  no  doubt,  from  the  execution  of  the  officer's  return, 
that  the  recital  was  merely  formal,  and  determined  the  judgment 
void.  In  the  absence  of  any  summons  in  the  record  with  such  a 
recital  as  that  the  party  appeared,  or  was  duly  served,  and  a  judg- 
ment, such  a  judgment  would  not  be  determined  void  in  a  collat- 
eral proceeding,  and  if  considered  as  error,  can  be  remedied  only 
by  an  appeal. 

In  the  case  of  Hahn  v.  Kelley,  34  Cal.  391,  we  find  this  language 
in  regard  to  presumptions  in  favor  of  judgments  rendered  by  courts 
of  general  jurisdiction  :  "  Not  universally,  but  frequently,  we  find 
the  words  '  superior  courts '  accompanied  by  the  phi*ase,  *  proceed- 
ing according  to  the  course  of  the  common  law.'  What  does  this 
phrase  mean  ?  Does  it  operate  as  a  limitation  on  the  rule  ?  Does 
it  mean  that  when  a  superior  court  is  proceeding  according  to  the 
rules  and  practice  of  the  common  law,  its  jurisdiction  will  be  pre- 
sumed, but  when  it  is  proceeding  according  to  the  rules  and  prac- 
tice prescribed  by  the  statute,  its  jurisdiction  will  not  be  presumed, 
but  must  be  shown  ?  Does  it  mean  that  the  same  court  is  superior 
or  inferior  according  to  circumstances  :  that  it  is  superior  when  it 
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works  according  to  the  common  law,  and  inferior  when  it  works 
according  to  the  statute  law?  If  it  does,  what  is  the  reason  upon 
which  the  distinction  is  founded  ?  There  is  no  force  in  the  sugges- 
tion that  the  court  is  exercising  a  general  power  when  obtaining 
jurisdiction  by  actual  service,  and  a  limited  or  special  power  when 
doing  so  by  constructive  service.  The  distinction  is  not  as  to  the 
power,  for  the  power  is  the  same  in  both  cases,  but  as  to  the  mode 
of  exercising  it."  The  reasoning  for  indulging  a  presumption  in 
the  one  case  applies  with  like  force  to  the  other. 

The  proceedings  of  the  courts  of  this  State  are  not  conducted 
according  to  the  course  of  the  common  law,  but  regulated  by  the 
Code  of  Practice,  and  in  regard  to  judgments  of  courts  of  general 
jnrisdiction  within  the  State,  the  same  presumptions  must  be  in- 
da]ged  in,  whetl^er  the  judgment  or  proceedings  follow  the  com- 
mon law,  or  are  regulated  by  statute,  unless  the  statute  prescribes 
a  different  rule  for  determining  the  validity  of  the  judgment.  For 
the  reasons  given  we  cannot  concur  with  the  court  below,  that  the 
absence  of  the  affidavit  from  the  record  renders  the  judgment  void. 
The  presumption  is,  that  the  warning  order  was  entered  by  the 
court  as  provided  by  the  Code. 

The  question  more  difficult  of  solution  than  all  others  made  in 
this  case  comes  from  the  second  objection  taken  by  counsel  for  the 
appellee  to  the  validity  of  the  judgment  of  divorce.  Was  the  ap- 
pellee amenable  to  constructive  service  when  confined  in  an  asylum 
in  a  distant  State  by  her  husband,  and  at  the  time  under  his  control? 
And  is  parol  evidence  admissible  in  this  collateral  proceeding  to 
^tablish  these  facts  for  the  purpose  of  avoiding  the  effect  of  the 
judgment?  That  she  was  in  the  asylum  in  obedience  to  his  com- 
mand, in  actual  confinement,  without  the  power,  or  even  will,  to 
resist,  at  the  time  the  warning  order  was  entered  and  the  judgment 
rendered,  is  an  admitted  fact.  It  must  be  conceded  that  the  hus- 
band was  influenced  by  no  improper  motive  in  placing  his  wife  in 
this  asylum  ;  but  on  the  contrary,  much  of  his  time  and  fortune 
was  contributed  in  the  effort  to  relieve  his  wife  from  her  unfor- 
tanate  mental  condition,  and  when  it  was  ascertained  that  she  was 
in  a  state  of  incurable  insanity,  he  still  continued  out  of  his  abun- 
dunt  means  to  furnish  every  thing  necessary  to  alleviate,  as  far  as 
possible,  her  mental  and  physical  suffering.  Considerations  of 
this  sort,  however,  cannot  control  the  decision  of  the  questions  be- 
fore as.     The  principle  governing  this  case  cannot  be  regulated  by 
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the  good  or  evil  intent  of  the  husband,  or  by  the  mental  condition 
of  his  unfortunate  wife. 

Recognizing  the  general  doctrine  that  judgments  of  courts  of 
general  jurisdiction  are  not  the  subject  of  an  attack  in  a  collateral 
proceeding,  it  becomes  necessary  to  determine  whether  this  rule,  or 
the  reasons  upon  which  it  is  based,  is  to  be  applied  to  the  case  be- 
fore us.  The  rule  had  its  origin  from  motives  of  public  policy, 
sustained,  as  all  the  authorities  Conduce  to  show,  by  the  additional 
reason  that  the  party  aggrieved  has  every  opportunity  offered  him 
for  redress  if  wrong  has  been  committed  ;  he  may  appeal,  move  to 
set  aside  the  judgment,  or  for  a  new  trial,  so  long  as  the  court 
rendering  the  judgment  has  any  control  over  it.  He  may  also  file 
his  petition  to  review  the  judgment,  or  a  petition  for  a  new  trial. 
Such  proceedings  the  poycy  of  the  law  requires  he  shall  adopt, 
and  will  not  permit  collateral  attacks  upon  such  judgments  when 
they  riiay  be  offered  as  evidence,  or  relied  on  as  the  final  determina- 
tion of  the  rights  of  the  parties. 

We  have  already  adjudged,  that  upon  the  face  of  the  record,  in 
which  the  judgment  for  the  divorce  was  rendered,  it  must  be  pre- 
sumed, in  a  collateral  proceeding  like  this,  that  the  appellee,  Mrs. 
Newcomb,  had  her  day  in  court.  The  representatives  and  devisees 
of  the  husband  are  now  relying  on  the  judgment  rendered  in  that 
action  as  a  bar  to  the  appellee's  recovery.  Will  she  be  allowed  to 
show  in  this  proceeding  that  the  recor^  is  false  and  the  judgment 
void? 

That  an  order  of  warning,  in  certain  cases,  cannot  be  made  so  as 
to  render  the  judgment  valid,  although  all  the  proceedings  on  the 
face  of  the  record  appear  proper,  is  now  well  settled.  In  the  case 
of  Dean  v.  Nelson^  10  Wall.,  Dean  had  obtained  a  judgment  fore- 
closing a  mortgage  executed  by  Nelson  and  wife  ;  some  stock  owned 
by  Nelson  and  his  wife  in  a  gas  company  was  purchjised  by  Dean 
at  the  sale  made  under  the  judgment;  Nelson  was  proceeded 
against  as  a  non-resident  by  an  order  of  publication,  and  at  and 
before  the  time  he  was  warned  to  appear  and  answer  he  was  within 
the  Confederate  lines  ;  had  been  expelled  from  tlie  State  of  Tennes- 
see (whore  the  judgment  was  rendered)  by  the  military  commander, 
and  forbidden  by  a  published  order  from  returning  ;  he  had  no 
opportunity  of  making  any  defense,  and  was  prevented  by  the  mil- 
itary order  from  cominor  within  the  Federal  lines.  At  the  close  of 
the  war  Nelson  and  wife  instituted  an  action  against  Dean  to  re- 
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cover  the  stock.  Dt'uii  pleaded  as  a  bar  the  judgment  obtained 
upon  the  order  of  publication  in  the  action  against  Nelson  as  a 
nou-resident.  Nelson's  petition  was  dismissed,  and  on  an  appeal 
to  the  Supreme  Court  the  judgment  was  reversed.  The  court  said: 
**Tlie  publication  (tlie  warning)  was  a  mere  idle  form ;  the  defend- 
ants could  not  lawfully  sec  or  obey  it ;  as  to  them  the  proceedings 
were  wholly  void  and  inoperative."  Frbm  the  report  of  that  case 
there  seems  to  have  been  no  direct  attack  upon  the  judgment  by 
auy  amended  pleading,  and  the  case  was  heard  alone  upon  the  bill, 
answer,  and  proof. 

This  case  was  followed  by  the  case  of  Lasere  v.  Eochereau,  17 
Wall.  437.  Lasere  was  expelled  by  a  military  order  from  his  home  in 
New  Orleans,  and  wliile  absent  the  appellee  foreclosed  a  mortgage 
upon  Lasere's  property,  and  had  it  sold.  After  Lasere's  return  to 
New  Orleans  he  instituted  an  action  against  the  purchaser  and 
others  to  vacate  the  judgment,  and  the  court  dismissed  his  petition. 
On  an  appeal  the  Supreme  Court  said:  "It  is  contrary  to  every 
principle  of  natural  justice  that  any  one  should  be  condemned  as 
to  person  or  property  without  being  heard."  Quoting  from  Dean  v. 
Xehou,  "They  could  not  lawfully  see  or  obey  the  summons;  as  to 
them  the  proceedings  were  wholly  void  and  inoperative ;  the  case 
thus  condemned  is  substantially  the  case  before  us." 

Other  cases  might  be  cited  sustaining  the  doctrine  that  no  one 
can  be  deprived  of  his  personal  or  property  rights  without  being 
first  heard.  Such  a  plain  principle  of  natural  justice  requires  no 
authority  to  support  it.  In  the  cases  referred  to  it  is  true  the  judg- 
ments were  assailed  by  a  direct  proceeding,  except  in  the  case  of 
Dean  v.  Nelsoii.  Adjudications  are  not  wanting,  however,  sustain- 
ing the  doctrine, that  parol  evidence  may  be  admitted  in  collateral 
proceedings  assailing  judgments  of  superior  courts;  that  whenever 
a  right  is  asserted  under  such  a  proceeding,  the  facts  showing  the 
judgment  void  may  be  established  by  proof  denying  the  verity  of  the 
record.  Upon  investigation  it  will  be  found  that  a  large  majority 
of  those  cases  have  reference  to  judgments  rendered  in  other  States; 
that  is,  where  parties  are  attempting  to  enforce  the  judgment  of  a 
tribunal  rendered  in  a  State  other  than  that  in  which  the  judg- 
ment is  being  assailed.  Such  was  the  case  of  Starhuck  v.  Murray y 
5  Wend.  148,  and  regarded  as  a  leading  case  on  the  subject.  The 
jndc^ments  of  one  State,  when  sought  to  be  enforced  in  another 
State,  are  not  regarded   as   domestic  judgments ;  and   where  the 
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the  good  or  evil  intent  of  the  husband,  or  by  the  mental  condition 
of  his  unfortunate  wife. 

Recognizing  the  general  doctrine  that  judgments  of  courts  of 
general  jurisdiction  are  not  the  subject  of  an  attack  in  a  collateral 
proceeding,  it  becomes  necessary  to  determine  whether  this  rule,  or 
the  reasons  upon  whicli  it  is  based,  is  to  be  applied  to  the  case  be- 
fore us.  The  rule  had  its  origin  from  motives  of  public  policy, 
sustained,  as  all  the  authorities  Conduce  to  show,  by  the  additional 
reason  that  the  party  aggrieved  has  every  opportunity  offered  him 
for  redress  if  wrong  has  been  committed  ;  he  may  appeal,  move  to 
set  aside  the  judgment,  or  for  a  new  trial,  so  long  as  the  court 
rendering  the  judgment  has  any  control  over  it.  He  may  also  file 
his  petition  to  review  the  judgment,  or  a  petition  for  a  new  triaL 
Such  proceedings  the  po^cy  of  the  law  requires  he  shall  adopt, 
and  will  not  permit  collateral  attacks  upon  such  judgments  when 
they  may  be  offered  as  evidence,  or  relied  on  as  the  final  determina- 
tion of  the  rights  of  the  parties. 

We  have  already  adjudged,  that  upon  the  face  of  the  record,  in 
which  the  judgment  for  the  divorce  was  rendered,  it  must  be  pre- 
sumed, in  a  collateral  proceeding  like  this,  that  the  appellee,  Mrs. 
Newcomb,  had  her  day  in  court.  The  representatives  and  devisees 
of  the  husband  arc  now  relying  on  the  judgment  rendered  in  that 
action  as  a  bar  to  the  appellee's  recovery.  Will  she  be  allowed  to 
show  in  this  proceeding  that  the  recor^  is  false  and  the  judgment 
void  ? 

That  an  order  of  warning,  in  certain  cases,  cannot  be  made  so  as 
to  render  the  judgment  valid,  although  all  the  proceedings  on  the 
face  of  the  record  appear  proper,  is  now  well  settled.  In  the  case 
of  Dean  v.  Nelson,  10  Wall.,  Dean  had  obtained  a  judgment  fore- 
closing a  mortgage  executed  by  Nelson  and  wife  ;  some  stock  owned 
by  Nelson  and  his  wife  in  a  gas  company  was  purchased  by  Dean 
at  the  sale  made  under  the  judgment;  Nelson  was  proceeded 
against  as  a  non-resident  by  an  order  of  publication,  and  at  and 
before  the  time  he  was  warned  to  appear  and  answer  he  was  within 
the  Confederate  lines  ;  had  been  expelled  from  the  State  of  Tennes- 
see (where  the  judgment  was  rendered)  by  the  militiiry  commander, 
and  forbidden  by  a  published  order  from  returning  ;  he  had  no 
opportunity  of  making  any  defense,  and  was  prevented  by  the  mil- 
itary order  from  coming  within  the  Federal  lines.  At  the  close  of 
the  war  Nelson  and  wife  instituted  an  action  against  Dean  to  re- 
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cover  the  stock.  Dean  pleaded  as  a  bar  the  judgment  obtained 
upon  the  order  of  publication  in  tlie  action  against  Nelson  as  a 
non-resident.  Nelson's  petition  was  dismissed,  and  on  an  appeal 
to  the  Supreme  Court  the  judgment  was  reversed.  The  court  said: 
'*The  publication  (the  warning)  was  a  mere  idle  form ;  the  defend- 
ants could  not  lawfully  see  or  obey  it ;  as  to  them  the  proceedings 
were  wholly  void  and  inoperative."  Frbm  the  re2)ort  of  that  case 
ttere  seems  to  have  been  no  direct  attack  upon  the  judgment  by 
any  amended  pleading,  and  the  case  was  heard  alone  upon  the  bill, 
answer,  and  proof. 

This  case  was  followed  by  tlie  case  of  Lasere  v.  Rochereau,  17 
Wall.  437.  Lasere  was  expelled  by  a  military  order  from  his  home  in 
Xew  Orleans,  and  while  al)sent  the  a])pellee  foreclosed  a  mortgage 
upon  Lasere's  property,  and  had  it  sold.  After  Lasere's  return  to 
New  Orleans  he  instituted  an  action  against  the  purchaser  and 
others  to  vacate  the  judgment,  and  the  court  dismissed  his  petition. 
On  an  appeal  the  Supreme  Court  said:  "It  is  contrary  to  every 
principle  of  natural  justice  that  anv  one  should  be  condemned  as 
to  person  or  property  without  being  heard."  Quoting  from  Dean  v, 
Xelson,  "They  could  not  lawfully  see  or  obey  tiie  summons;  as  to 
them  the  proceedings  were  wholly  void  and  inoperative  ;  the  case 
thus  condemned  is  substantially  the  case  before  us." 

Other  cases  might  be  cited  sustaining  the  doctrine  that  no  one 
can  be  deprived  of  his  personal  or  prosier ty  rights  without  being 
first  heard.  Such  a  plain  principle  of  natural  justice  requires  no 
authority  to  support  it.  In  the  cases  referred  to  it  is  true  the  judg- 
ments were  assailed  by  a  direct  proceeding,  except  in  the  case  of 
Dean  v.  Nelson.  Adjudications  are  not  wanting,  however,  sustain- 
ing the  doctrine, that  parol  evidence  may  be  admitted  in  collateral 
proceedings  assailing  judgments  of  superior  courts;  that  whenever 
a  right  is  asserted  under  such  a  proceeding,  the  facts  showing  the 
judgment  void  maybe  established  by  proof  denying  the  verity  of  the 
record.  Upon  investigation  it  will  be  found  that  a  large  majority 
of  those  cases  have  reference  to  judgments  rendered  in  other  States; 
that  is,  where  parties  are  attempting  to  enforce  the  judgment  of  a 
tribunal  rendered  in  a  State  other  than  that  in  which  the  judg- 
ment is  being  assailed.  Such  was  the  case  of  Starhuck  v.  Murray y 
5  Wend.  148,  and  regarded  as  a  leading  case  on  the  subject.  The 
judgments  of  one  State,  when  sought  to  be  enforced  in  another 
State,  are  not  regarded   as  domestic  judgments ;  and   where  the 
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jurisdictioQ  of  the  court  to  render  such  a  judgment  is  assailed^  that 
question  (of  jurisdiction)  is  always  open  to  inquiry.  It  is  only 
when  the  jurisdiction  of  the  court  iu  another  Slate  is  not  impeached, 
eitlier  as  to  the  subject-matter  or  the  person,  that  the  record  of  the 
judgment  is  entitled  to  full  faith  and  credit.  Thompson  v.  WhU' 
7na?i,  IS  Wall.  457;  Story  on  Conflict  of  Laws.  We  are  not  disposed 
to  apply  such  a  doctrine  to  domestic  judgments.  The  safer  rnleis, 
to  require  the  party  to  appeal,  apply  for  a  new  trial,  or  file  his 
petition  to  vacate  the  judgment. 

By  an  act  of  the  legislature  approved  March  9,  1869,  the  Code 
of  Practice  was  amended  as  follows:  ^'That  section  445  of  the 
Civil  Code  of  Practice  shall  not  apply  to  judgments  granting  a 
divorce  so  far  as  the  divorce  itself  is  involved,  nor  shall  section  373 
apply  thereto."  Section  373  of  the  Code  permits  a  party,  where 
grounds  for  a  new  trial  are  discovered,  after  the  term  at  which  the 
verdict  or  decision  was  rendered,  to  file  a  petition  for  a  new  trial; 
this  is  limited  to  three  years.  Section  445  of  the  Code  allows  a 
defendant  against  whom  a  judgment  is  rendered,  upon  construct- 
ive service,  to  appear  in  court  at  any  time  within  five  years  and 
move  to  have  the  action  retried.  Section  16  of  the  Civil  Code 
denies  the  defendant  the  right  of  an  appeal  to  this  court  from  the 
judgment  granting  a  divorce.  So  the  appellee  in  thin  case,  by 
reason  of  the  act  of  March  9,  1869,  is  denied  the  right  to  petition 
for  a  new  trial,  is  denied  the  right  (if  a  non-resident)  to  appear 
within  five  years  and  move  to  retry  the  case;  and  by  section  16  of 
the  Code  has  no  appeal.  When  she  appears  in  court,  and  by  peti- 
tion asks  for  a  new  trial,  the  law  forbids  it;  when  she  asks  an 
appeal,  it  is  denied  her;  and,  lastly,  when  the  judgment  she 
desires  to  assail  is  interposed  to  divest  her  of  what  she  claims  to  be 
her  right  of  property,  she  is  told  that  parol  evidence  is  inadmissi- 
ble to  show  that  a  domestic  judgment  is  void.  Can  such  a  case  be 
brought  within  the  rule  by  reason  of  public  policy,  the  defendant 
denied  a  hearing,  the  most  important  relation  in  life  severed  by  means 
of  a  void  judgment,  and  the  party  wronged  be  without  remedy? 
In  such  a  case,  the  reasoning  of  the  court  in  the  case  of  Starbuck  v. 
Murray  might  well  apply.  No  rule  will  be  allowed  to  violate  every 
principle  of  natural  justice  by  depriving  thesanfe  or  insane  of  the 
rights  of  person  or  property  without  a  hearing.  Every  one  whose 
rights  are  to  be  affected  by  a  judicial  proceeding  must  have  his  day 
in  court.     This  is  one  of  the  fundamentals  of  the  law,  and  when  a 
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judgment  has  been  rendered  without  citation  or  summons,  there 
must  be  some  remedy  afforded  the  party  complaining. 

It  is  argued  by  counsel  for  the  appellants  that  the  act  of  1865, 
creating  additional  grounds  for  a  divorce,  is  a  law  within  itself, 
and  that  no  service  on  the  appellee  or  citation  was  necessary.  This 
position  is  not  tenable.  The  act  is  only  an  amendment  to  the 
original  statute  on  the  subject,  giving  additional  causes  for  a 
divorce,  and  providing  additional  safeguards  for  the  protection  of 
the  defendant. .  It  does  not  profess  to  change  the  practice  in  civil 
cases,  nor  prescribe  any  other  mode  of  getting  the  defendant 
before  the  court  than  is  found  in  the  Civil  Code.  The  action  for 
a  divorce  is  a  civil  proceeding.  A  civil  action  is  commenced  by 
filing  in  the  oflBce  of  the  clerk  of  the  proper  court  a  petition,  and 
causing  a  summons  to  be  issued.  Whatever  might  have  been  the 
practice  before  the  adoption  of  the  Code,  it  is  now  the  settled  rule, 
and  we  know  of  no  exception,  that  whenever  it  is  necessary  to 
make  one  a  party  defendant  to  an  action,  it  is  equally  as  necessary 
to  have  him  before  the  court  by  an  appearance,  or  the  service  of 
process,  actual  or  constructive. 

Under  our  present  practice  no  guardian  ad  litem  can  be  appointed 
for  an  infant  until  he  is  served  with  process ;  nor  can  one  be 
appointed  to  defend  for  a  lunatic  until  ho  is  served.  The  Code  of 
Practice  makes  no  provision  in  regard  to  lunatics  except  those  who 
have  been  judicially  ascertained  to  be  of  unsound  mind.  Prior  to  the 
adoption  of  the  Code,  judgments  have  been  sustained  against 
infants  without  service,  where  a  guardian  ad  litem  had  been 
appointed;  and  so  in  regard  to  lunatics,  where  there  had  been  a 
service  on  the  committee.  The  committee  had  the  care  and  cus- 
tody of  the  lunatic's  property,  and  for  that  reason,  doubtless,  the 
practice  prevailed. 

It  is  further  maintained  by  counsel,  that  as  this  institution  of 
marriage  more  deeply  affects  the  State  than  the  rights  of  individ- 
ual parties,  and  as  the  rights  growing  out  of  that  relation  are  sub- 
ject always  to  be  changed  or  destroyed  by  the  sovereign  will,  the 
State  is  the  controlling  party  in  interest,  and  the  safeguards  pro- 
vided by  law  for  the  protection  of  the  defendant,  and  particularly 
the  helpless  and  inoffensive,  indicate  clearly  that  the  decree  of 
divorce  is  to  be  regarded  as  the  expressed  sovereign  will,  and  can- 
not be  disturbed  or  annulled  except  by  the  consent  of  the  parties, 
as  provided  by  the  statute.     That  for  this  reason  an  appeal  is 
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denied  and  a  new  trial  refused  in  such  cases.  When  the  present 
Constitution  of  Kentucky  was  adopted,  the  legislative  department 
of  the  government  was  divested  of  that  exercise  of  sovereignty,  by 
wliich  the  institution  of  marriage  was  practically  made  one  of  con- 
venience only,  liable  to  be  dissolved  at  the  instance  of  one  of  the 
parties  to  the  contract,  and  for  reasons  that  were  left  alone  to  leg- 
islative discretion.  By  section  32  of  article  2,  State  Constitution,  it 
is  provided,  "  That  the  General  Assembly  shall  have  no  power  to 
grant  divorces,"  etc.,  but  by  general  laws  "shall  confer  such  power 
on' the  courts  of  justice."  The  legislature,  regarding  the  contract 
of  marriage  as  higher  and  more  sacred  than  ordinary  contracts, 
provided  the  means  by  which  parties  interested  in  the  preservation 
of  the  marital  relation  might  be  protected.  It  was  never  con- 
templated that  the  effort  to  maintain  this  relation  by  the  enactment 
of  proper  laws  should  be  construed  as  transferring  to  the  judiciary 
a  legislative  discretion,  which,  when  exercised  and  resulting  in  a 
judgment  for  a  divorce,  can  never  be  questioned.  We  are  not  pre- 
pared to  adjudge  that  the  legislature  of  the  State  can  delegate  to 
the  judiciary  such  unlimited  power  over  the  subject — the  power  to 
divorce  for  any  cause,  or  to  dissolve  the  relation  without  notice  or 
citation  to  the  parties  in  interest.  The  mind  of  the  chancellor 
would  revolt  at  such  a  judicial  proceeding.  The  State  is  equally 
as  much  interested  in  preserving  the  marital  relation  as  it  is  in 
maintaining  the  judgment  of  a  court  dissolving  it.  When  parties 
come  into  a  court  of  justice,  the  right  to  a  divorce  is  purely  a 
judicial  question,  and  if  the  judgment  dissolving  the  relation  is 
void,  it  must  be  so  treated. 

In  the  case  of  Meyar  v.  Meyar,  3  Mete.  (Ky.)  398,  the  party 
divorced  married  shortly  after  the  judgment  was  rendered.  The 
wife,  who  had  been  proceeded  against  as  a  non-resident,  afterward 
appeared  in  court,  filed  her  answer,  and  moved  for  a  retrial  of  the 
cause.  This  was  prior  to  the  act  of  1869,  and  there  was  at  that 
time  no  law  denying  the  defendant  in  a  divorce  case  the  right  to 
apply  for  a  new  trial.  The  same  objection  was  made  in  that  case 
now  urged  here,  that  the  party  had  again  married  ;  the  judgment 
was  final  and  conclusive,  and  no  court  had  the  power  to  disturb  it. 

This  court  in  that  case  said  :  '*  Neither  reason  nor  policy  de- 
niunds  that  judgments  of  divorce  should  be  exempt  from  the  gen- 
eral law  applicable  to  new  trials.  The  law  does  not  favor  divorces, 
and  there  is  special  reason  for  affording  to  courts  having  jarisdio- 
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tion  in  such  cases  every  possible  means  of  preventing  frauds  and 
correcting  any  error  or  injustice  committed  in  the  judgment  that 
may  be  complained  of.  No  appeal  lies  from  a  judgment  of  divorce; 
and  unless  the  wrong  done  can  bo  righted  by  the  court  committing 
it,  the  party  injured  is  without  redress." 

The  case  of  Maguire  v.  Maguire,  7  Dana^  181,  was  a  proceeding 
under  the  statute  of  1809,  authorizing  decrees  of  divorce  for 
certain  causes.  The  husband  against  whom  the  suit  was  insti- 
tQted  was  at  the  time  domiciled  in  the  State  of  Alabama.  He  had 
never  been  domiciled  in  or  a  resident  of  this  State.  A  decree  of 
divorce  was  rendered,  and  the  right  of  property  as  between  the 
husband  and  the  wife  determined.  The  case  being  in  this  court 
for  revision,  the  court  (Chief  Justice  Robertsox  delivering  the 
opinion)  said:  ''There  can,  we  think,  be  no  objection  to  the  man- 
ner in  which  the  chancellor  divided  the  estate  if  he  had  authority 
to  divorce  the  parties  ;  but  if  he  had  no  such  authority,  the  decree 
concerning  the  estate  was  erroneous,  and  should  bo  reversed." 

The  court  also  in  that  case  discussed  the  sovereign  power  of  the 
State  over  the  marital  relation,  and  its  dependency  upon  the  sover- 
eign will,  but  proceeded  to  say  "  that  the  chancellor  had  no  juris- 
diction to  dissolve  the  marriage  contract;"  and  further:  **The 
chancellor's  decree  being  extra-judicial,  must  be  deemed  void  here 
«i3  well  as  elsewhere."  The  decree  as  to  the  property  was  reversed, 
and  the  appeal  as  to  the  divorce  dismissed  for  want  of  revisory 
power. 

These  cases  arc  cited  to  refute  the  idea  that,  the  State  being  more 
interested  in  the  marital  relation  than  the  parties  to  the  contract 
creating  it,  a  decree  dissolving  the  relation  is  binding,  although 
no  jurisdiction  is  had  over  the  person  of  the  defendant  to  the 
action.  If  the  decree  in  that  case  was  void,  in  a  collateral  proceed- 
ing between  the  husband  and  wife,  or  those  claiming  under  them, 
affecting  their  property  rights,  this  court  would  necessarily  have 
held  that  the  judgment  of  divorce  was  void,  and  did  not  alter  the 
status  of  the  parties.  In  that  case  the  want  of  jurisdiction 
appeared  from  the  record. 

The  evidence  in  this  case  shows  that  the  appellee  was  never 
ascertained  to  bo  a  lunatic  by  any  judicial  finding  ;  that  she  was 
confined  in  the  asylum  by  her  husband  ;  that  she  was  there  in 
obedience  to  his  command,  and  subject  alone  to  his  control  at  the 
institution  of  the  action  for  a  divorce  and  when  the  judgment  was 
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rendered  ;  that  the  domicile  and  residence  of  the  husband  was  in 
the  State  of  Kentucky  from  the  time  of  their  marriage  until  his 
death.  Under  such  circumstances  she  was,  as  to  the  husband, 
neither  an  absent  defendant  nor  non-resident  in  contemplation  of 
the  statute  authorizing  constructive  service  ;  and  if  she  is  to  be 
regarded  as  having  been  a  non-resident,  having  been  in  the  custody 
of  the  husband,  and  in  a  place  where  she  could  have  made  no 
response  if  she  had  desired  to  do  so,  the  service  was  void.  She  was 
warned,  but  could  make  no  answer  except  by  the  permission  of  the 
party  warning  her. 

The  husband  may,  no  doubt,  change  the  actual  residence  of  the 
wife  so  as  to  authorize  strangers  to  proceed  against  her  as  a  non- 
resident, or  the  wife  may  voluntarily  abandon  the  husband  and 
take  up  a  residence  elsewhere  that  would  authorize  such  a  pro- 
ceeding ;  but  when  the  wife  is  absent  in  obedience  to  the  command 
of  her  liusband,  or  is  confined  by  him  in  an  asylum  or  other  place, 
with  no  power  to  return  or  respond  to  a  summons  or  order  of  warn- 
ing, she  cannot  be  proceeded  against  by  the  husband  as  a  non- 
resident or  absent  defendant.  It  matters  not  how  pure  the  motives 
of  the  husband  may  be,  if  he  can  proceed  in  this  mode  against  a 
lunatic  wife,  he  can  against  one  who  is  sane. 

If  the  wife  had  been  sane,  can  there  be  any  question  as  to  the 
correctness  of  the  judgment?  Where  is  the  rule  other  than  that 
proscribed  by  the  Code,  by  which  tlie  chancellor  in  determining  the 
effect  of  the  service  of  a  summons  in  a  civil  action,  is  to  be  con- 
trolled by  the  mental  condition  of  the  party  affected  by  it  ? 

If,  under  his  control  and  subject  to  his  will,  the  wife  is  placed  by 
the  husband  where  she  is  powerless  to  respond  if  she  had  the  mental 
power  to  assert  her  rights,  the  chancellor  will  not  stop  to  inquire 
whether  she  was  a  lunatic  or  of  sound  mind,  but  must  pronounce 
all  such  proceedings  null  and  void. 

In  the  investigation  of  this  case  we  have  not  lost  sight  of  the 
public  interest  in  the  questions  involved,  or  its  importance  to  the 
parties  directly  interested.  The  children  appellants  are  made  legiti- 
mate by  the  statute,  and  the  riglit  of  property  is  affected  only  to 
the  extent  that  they  may  be  compelled  to  contribute  to  satisfy  the 
judgment  in  favor  of  appellee  ;  nor  could  this  court  have  interfered 
with  tlie  judgment  below,  if  there  had  been  no  statute  ou  the  sub- 
ject.     The  law  must  be  administered  as  we  find  it. 

[Omitting  minor  points.] 
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The  appellee  is  entitled  to  dower  and  distribution  in  her  deceased, 
hosband's  estate,  and  the  judgment  below  must  be  affirmed. 

To  the  petition  of  counsel  for  appellants  for  a  rehearing,  Judge 
PRTOB  delivered  the  following  response  of  the  court  : 

This  court,  in  the  opinion  heretofore  rendered,  recognized  the 
gieoeral  doctrine  that  a  decree  of  any  court  of  competent  jurisdic- 
UoD,  on  the  question  at  issue,  can  only  be  reviewed  by  an  appeal, 
or  by  proper  proceedings  to  obtain  a  new  trial,  or  to  vacate  the 
judgment,  but  at  the  same  time  held  that  exceptions  were  to 
be  found  to  this  general  rule  ;  in  other  words,  that  the  plaintiff 
in  the  action  is  not  entitled  to  a  judgment  until  the  defendant  is 
cited  to  appear,  and  that  a  constructive  service,  obtained  by  the 
hosband  against  the  wife,  when  at  the  time  of  the  service  she  is  in 
his  custody  or  under  his  control,  i&'  no  service,  and  all  proceedings 
under  it  are  null  and  void.  In  such  a  state  of  case  the  residence 
and  domicile  of  the  husband  must  be  regarded  as  the  residence  and 
domicile  of  the  wife.  It  is  not  a  question  of  public  policy  that 
this  court  is  attempting  to  assert,  but  when  the  wife  is  denied  the 
right  of  appeal,  or  the  right  to  file  a  petition  to  vacate  the  judg- 
ment, every  principle  of  natural  justice  requires  that  she  shall  be 
heard  before  she  is  condemned,  and  the  reason  of  the  rule  denying 
her  the  right  to  attack  the  judgment  in  a  collateral  proceeding 
ceases  to  exist. 

Counsel  for  the  appellant  fail  to  perceive  any  similarity  in  the 
cases  of  Dean  v.  Nelson  and  Laser e  v.  Rochereau,  cited  in  the  opin- 
ion, and  say  that  no  valid  judgment  could  have  been  rendered  in 
those  cases,  because  it  was  unlawful  for  the  defendants  to  appear  ; 
but  as  to  Mrs.  Newcomb,  she  had  the  right  to  appear  and  defend, 
and  was  in  no  just  sense  deprived  of  that  privilege  by  the  husband. 
In  the  cases  referred  to  the  plaintiffs  in  the  several  actions  had  no 
agency  in  placing  the  defendants  in  a  condition  where  they  could 
not  respond,  but  the  government  had  intervened,  and  forbidden 
the  parties  from  coming  within  the  Federal  lines.  In  this  case,  the 
plaintiff,  himself  asking  the  judgment,  is  the  party  having  the  con- 
trol of  the  defendant,  and  his  commands  she  was  compelled  to  obey, 
and  could  have  made  no  response  if  she  had  possessed  the  mental 
capacity,  without  his  consent.  It  is  immaterial  for  what  purpose 
the  husband  places  his  wife  within  the  walls  of  an  asylum,  if  she 
IB  there  by  his  direction  and  subject  to  his  control,  he  cannot  pro- 
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ceed  against  her  as  a  non-resident  It  will  not  do  to  adjodge, 
that  if  insane  he  may  have  constrnctiye  process,  but  if  sane  it 
must  be  treated  as  void.  The  condition  of  Mrs.  Newcomb'e 
inind  was  snch,  that  if  she  had  been  brought  to  Kentucky,  and 
served  with  an  actual  summons,  she  could  have  made  no  response. 
Still  the  court  will  not  stop  to  measure  the  mental  capacity  of  the 
defendant  in  determining  the  validity  of  such  a  service.  It  ie 
either  a  void  or  valid  service,  and  for  the  reasons  already  iodi- 
Catpd,  it  must  be  adjudged  void.  These  questions  were  not  laised 
in  the  original  case,  nor  were  the  facts  presented  upon  which  the 
chancellor  could  have  disposed  of  the  question.  The  party  defend- 
ant was  not  in  court,  but  it  is  insisted'  by  the  counsel  for  the 
appellant  that  she  was  in  court  because  the  record  says  «ft«  was  in 
court.  This  response  might  well  be  made  if  the  appellee  had  her 
remedy  by  an  appeal,  or  could  by  proper  proceedings  vacate  the 
judgment  In  such  cases  the  rule  that  a  judgment,  by  a  court 
having  jurisdiction  of  the  subject-matter  and  the  parties,  cannot 
be  attacked  in  a  collateral  proceeding,  is  made  to  apply,  bat 
where  these  remedies  are  all  withheld  from  the  defendant  in  an 
action  for  a  divorce  by  reason  of  the  statute,  it  would  be  inconsist^ 
ent  with  public  interest  and  morals,  as  well  as  a  palpable  violation 
of  the  natural,  legal,  and  constitutional  rights  of  the  citizen,  to 
say,  that  a  judicial  tribunal  could,  by  its  judgment,  sever  the 
marital  relation  without  notice  to  the  parties  in  interst 
The  petition  is  therefore  overruled. 


OOMMOKWEALTH  V.    HaVVES. 

(18  BuBh,69r.) 

JSxiradition  —  treaty. 

An  implication  in  a  treaty  that  extradited  crimioals  are  not  to  be  tried  tat 
crimes  other  than  those  named  in  the  treaty  and  in  the  warrant  of  extradi- 
tion,  is  of  aa  much  force  as  the  clear  and  nnambigaoas  expression  of  aodi  a 
provision  would  be. 

A  prisoner,  extradited  from  Canada,  under  article  10  of  the  Treaty  of  1843,  be- 
tween the  United  States  and  Great  Britain,  having  1>een  tried  for  and  acqaii- 
ted  of  the  offense  for  which  he  was  extradited,  cannot  be  held  for  trial 
for  an  offense  not  within  the  treaty,  without  being  first  afibrded  an  oppor 
tnnity  to  return.* 

•  See  Adrianee  ▼.  Lagraipe  (BS  N.  Y.  110),  17  Am.  Bep.  817. 
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Tlios,  E,  Mo88y  attorney-general,  and  TF.  W.  Cleary,  Common- 
wealth's  attorney,  fur  appellant  1.  The  claim  of  exemption  in 
this  case,  from  trial  for  crimes  other  than  those  named  in  the  treaty 
of  1842,  or  in  the  warrant  of  extradition,  is  not  sustained  by  any 
provision  of  the  treaty,  or  by  the  practice  of  the  governments  of 
Oreat  Britain  or  the  United  States  under  that  treaty,  nor  by  any 
adjudication  of  the  British  or  Canadian  courts,  or  of  the  courts  of 
the  United  States  or  of  any  of  the  States. 

In  discnssing  the  foregoing  propositions  the  following  authorities 
are  referred  to,  to-wit :  The  case  of  Bouviery  12  Cox's  Crim.  Law 
Cases,  p.  304,  the  case  of  Richard  B.  Caldwell,  8  Blatcbf.  13  L; 
the  recent  cases  of  Winshw^  Brent  and  Oray  ;  Lawrence's  case,  13 
Blatcbf.  211 ;  tbe  Burleigh  Case ;  Van  Aerman's  case  in  Upper 
Canada,  4  Canada,  288 ;  the  Praxton  case,  vol.  10  Lower 
Canada  Jurist,  312,  352;  Rosenhaum^s  cf\iaQ'y  the  case  of  Cliarles 
Worvis ;  the  case  of  Heilbron ;  Adriance  v.  Lagrave,  69  N.  Y. 
110  ;  The  State  y.  Brewster,  7  Vt.  118. 

2.  In  inter-State  extraditions,  under  the  United  States  Constitu- 
tion (arL  4,  §  2,  sub-§  2)  there  is  no  immunity  from  prosecutions 
for  other  offenses  than  those  named  in  said  section  of  the  Constitu- 
tion.   Adriance  v.  Lagrave,  59  N.  Y.,  and  the  case  in  10  Wend. 

John  O.  Carlisle  and  John  W.  Stevenson,  for  appellee. 

Lindsay,  C.  J.  Smith  N.  Hawes  stood  indicted  in  the  Kenton 
Criminal  Court  for  uttering  forged  paper,  for  embezzlement,  and 
also  upon  four  separate  and  distinct  charges  of  forgery.  He  was 
found  to  be  a  resident  of  the  town  of  London,  in  the  dominion  of 
Canada,  and  in  February,  1877,  was  demanded  by  the  President  of 
the  United  States,  and  surrendered  by  the  Canadian  authorities,  to 
answer  three  of  said  charges  of  forgery.  As  to  the  fourth  charge, 
the  evidence  of  his  criminality  was  not  deemed  sufficient,  and  that 
allofijed  offense  was  omitted  from  the  warrant  of  extradition.  The 
demand  and  surrender  were  made  in  virtue  of  and  pursuant  to  the 
10th  article  of  the  treaty  concluded  August  9,  1842,  between  the 
Kinjrdom  of  Great  Britain  and  tiie  United  States  of  America. 

The  attorney  for  the  Commonwealth  caused  two  of  the  indict- 
ments for  forgery  to  be  dismissed.     Hawes  was  regularly  tried 
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under  each  of  the  remaining  two,  and  in  each  case  a  judgment  of 
acquittal  was  rendered  in  his  favor  upon  verdicts  of  not  guilty. 

After  all  this,  however,  the  officers  of  Kenton  county  continaed 
to  hold  him  in  custody  ;  and  finally,  on  motion  of  the  attorney  for 
the  Commonwealth,  one  of  the  indictments  for  emhezzlement  was 
set  down  to  he  tried  on  the  6th  day  of  July,  1877.  Further 
action  was  postponed  from  time  to  time  until  the  2l8t  of 
August,  1877,  when  Hawes  presented  his  affidavit,  setting  out  all 
the  facts  attending  his  surrender,  and  the  purposes  for  which  it 
was  made,  and  moved  tlie  court  to  continue  all  the  indictments 
then  pending  against  him,  and  to  surrender  him  to  the  authorities 
of  the  United  States,  to  be  by  them  returned,  or  permitted  to 
return,  to  his  domicile  and  asylum  in  the  dominion  of  Canada. 
Tins  motion  was  subsequently  modified  to  the  extent  that  the 
court  was  asked  to  set  aside  the  returns  of  the  sheriff  on  the  vari- 
ous bench-warrants  under  which  he  had  been  arrested,  and  to 
release  him  from  custody.  The  court,  in  effect,  sustained  this 
modified  motion,  and  ordered  "  that  the  cases  of  the  Conimon^ 
wealth  of  Kentuckif  v.  Smith  N.  Ifawes,  for  embezzlement  and  for 
uttering  forged  instruments  with  intent,  etc.,  be  continued,  and  be 
not  again  placed  on  the  docket  for  trial,  and  that  said  Hawes  be 
not  held  in  custody  until  the  fnrther  order  of  this  court." 

From  said  order  the  Commonwealth  has  prosecuted  this  appeal. 
It  is  not  final  in  its  nature,  but  under  the  provisions  of  sections 
335  and  337  of  the  Criminal  Code  of  Practice  it  may*  nevertheless, 
be  reviewed  by  this  court. 

It  was  the  opinion  of  the  learned  judge  (Jackson)  who  presided  < 
in  the  court  below,  that  the  10th  article  of  the  treaty  of  1842  im- 
pliedly prohibited  the  government  of  the  United  States  and  the 
Commonwealth  of  Kentucky  from  proceeding  to  try  Hawes  for  any 
other  offense  than  one  of  those  for  which  he  had  been  extradited, 
without  first  affording  him  an  opportunity  to  return  to  Canada ; 
and  that  he  could  not  be  lawfully  held  in  custody  to  answer  a 
charge  for  which  he  could  not  be  put  upon  trial. 

The  correctness  of  this  opinion  depends  on  the  true  constmction 
of  the  10th  article  of  the  treaty,  and  also  on  the  solution  of  the 
question  as  to  how  far  the  judicial  tribunals  of  the  Federal  and 
State  governments  are  required  to  take  cognizance  of,  and  in  proper 
cases  to  give  effect  to  treaty  stipulations  between  our  own  and 
foreign  governments. 
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Section  2,  article  6,  of  the  Federal  Constitation,  declares  that 

''this  Constitution,  and  the   laws  of  the  United  States  made  in 

parsnance  thereof,  and  all  treaties  made,  or  which  shall  be  made 

under  the  authority  of  the  United  States,  shall  be  the  supreme 

law  of  the  land,  and  the  judges  of   every  State  shall  be  bound 

thereby,  any  thing  in  the  Constitution  and  laws  of  any  State  to 

the  contrary  notwithstanding."     It  will  thus  be  seen  that  with  us 

a  public  treaty  is  not  merely  a  compact  or  bargain  to  be  carried  out 

by  the  executive  and  legislative  departments  of  the  general  gov- 

eromenty  but  a  living  law,  operating  upon  and  binding  the  judicial 

tribanals.  State  and  Federal,  and  these  tribunals  are  under  the 

same  obligations  to  notice  and  give  it  effect  as  they  are  to  notice 

aod  enforce  the  Constitution  and  the  laws  of  Congress  made  in 

pursuance  thereof. 

''A  treaty  is,  in  its  nature,  a  compact  between  two  nations,  not 
a  legislative  act  It  does  not  generally  effect  of  itself  the  object  to 
be  accomplished,  especially  so  far  as  its  object  is  infra-territorial, 
but  is  carried  into  execution  by  the  sovereign  powers  of  the  respect- 
ive parties  to  the  instrument.  In  the  United  States  a  different 
principle  is  established.  Our  Constitution  declares  a  treaty  to  be 
the  law  of  the  land.  It  is  consequently  to  be  regarded  in  the 
courts  of  justice  as  equivalent  to  an  act  of  the  legislature  when- 
ever it  operates  of  itself,  without  the  aid  of  any  legislative  pro- 
vision."   Foster  v.  Neilson,  2  Peters,  253,  per  Chief  Justice  Mab- 

SHALL. 

When  it  is  provided  by  treaty  that  certain  acts  shall  not  be 
done,  or  that  certain  limitations  or  restrictions  shall  not  be  disre* 
garded  or  exceeded  by  the  contracting  parties,  the  compact  does 
not  need  to  be  supplemented  by  legislative  or  executive  action,  to 
aathoiize  the  courts  of  justice  to  decline  to  override  those  limita- 
tions or  to  exceed  the  prescribed  restrictions,  for  the  palpable  and 
all-safiBcient  reason  that  to  do  so  would  be  not  only  to  violate  the 
public  faith,  but  to  transgress  the  "  supreme  law  of  the  land." 

A  different  rule  seems  to  have  been  intimated  in  the  case  of 
Caldwetty  8  Blatchf.  C.  C.  131 ;  but  the  real  decision  rendered  in 
that,  as  in  the  subsequent  case  of  Lawrence,  13  id.  295,  de- 
cided by  the  same  judge,  was,  that  extradition  proceedings  had 
parsaant  to  the  treaty  under  consideration  do  not,  by  their  nature^ 
secare  to  the  person  surrendered  immunity  from  prosecution  for 
an  offense  other  than  the  one  upon  which  the  surrender  is  made; 
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and  the  intimation  in  CdldweWs  case,  that  the  judiciary  may  leave 
it  to  the  executive  department  to  interfere  to  preserve  and  protect 
the  good  faith  of  the  government  in  a  case  like  this,  is  at  the  moBt 
bnt  a  dictum. 

The  10th  article  of  the  treaty  of  1842  is  as  follows:  *'  It  is  agreed 
that  the  United  States  and  Her  Britannic  Majesty  shall,  upon 
mutual  requisitions  by  them  or  their  ministers,  officers  or  authori- 
ties, respectively  made,  deliver  up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  assault  with  intent  to  com- 
mit murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the 
utterance  of  forged  paper,  committed  within  the  jurisdiction  of 
either,  shall  seek  an  asylum,  or  shall  be  found  within  the  territories 
of  the  other;  provided,  that  this  shall  only  be  done  upon  such  evi- 
dence of  criminality  as,  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would  justify  hie 
apprehension  and  commitment  for  trial,  if  the  crime  or  offense  had 
there  been  committed;  and  the  respective  judges  and  other  magia- 
tratcs  of  the  two  governments  shall  have  power,  jurisdiction  and 
authority,  upon  complaint  made  under  oath,  to  issue  a  warrant  for 
the  apprehension  of  the  fugitive  or  person  so  charged,  that  he  may 
be  brought  before  such  judges  or  other  magistrates  respectively,  to 
the  end  that  the  evidence  of  criminality  may  be  heard  and  consid- 
ered; and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to 
sustain  the  charge,  it  shall  be  the  duty  of  the  examining  judge  or 
magistrate  to  certify  the  same  to  the  proper  executive  authority, 
that  a  warrant  may  issue  for  the  surrender  of  such  fugitive." 

It  will  be  seen  that  the  trial  and  punishment  of  the  surrendered 
fugitive  for  crimes  other  than  those  mentioned  in  the  treaty  is  not 
prohibited  in  terms,  and  that  fact  is  regarded  as  of  controlling 
importance  by  those  who  hold  to  the  view  that  Hawes  was  not  enti- 
tied  to  the  immunity  awarded  him  by  the  court  below.  Bnt  if  the 
prohibition  can  be  fairly  implied  from  the  language  and  general 
scope  of  the  treaty,  considered  in  connection  with  the  purposes  the 
contracting  parties  had  in  view,  and  the  nature  of  the  subject  about 
which  they  were  treating,  it  is  entitled  to  like  i*espect,  and  will  be 
as  sacredly  observed  as  though  it  was  expressed  in  clear  and  unam- 
biguous  terms. 

Public  treaties  are  to  be  fairly  interpreted,  and  the  intention  of 
the  contracting  parties  to  be  ascertained  by  the  application  of  the 
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nme  rules  of  construction  and  the  same  coarse  of  reasoning  which 
ve  apply  to  the  interpretation  of  private  contracts. 

Bj  the  enumeration  of  seven  well-defined  crimes  for  which  extra- 
dition may  be  had,  the  parties  plainly  excluded  the  idea  that 
demand. might  be  made  as  matter  of  right  for  the  surrender  of  a 
fugitive  charged  with  an  offense  not  named  in  the  enumeration,  no 
matter  how  revolting  or  wicked  it  may  be. 

By  providing  the  terms  and  conditions  upon  which  a  warrant  for 
the  arrest  of  the  alleged  fugitive  may  be  issued,  and  confining  the 
duty  of  making  the  surrender  to  cases  in  which  the  evidence  of 
criminality  is  sufficient,  according  to  the  laws  of  the  place  where 
such  fugitive  is  found,  to  justify  his  commitment  for  trial,  the 
right  of  the  demanding  government  to  decide  finally  as  to  the  pro- 
priety of  the  demand  and  as  to  the  evidences  of  guilt,  is  as  plainly 
excluded  as  if  that  right  had  been  denied  by  expi*ess  language. 

It  would  scarcely  be  regarded  an  abuse  ofthe  rules  of  construc- 
tion, from  these  manifest  restrictions,  unaided  by  extraneous  con- 
aiderationB,  to  deduce  the  conclusion  that  it  was  not  contemplated 
by  the  contracting  parties  that  an  extradited  prisoner  should  under 
any  circumstances  be  compelled  to  defend  himself  against  a  charge 
other  than  one  upon  which  he  is  surrendered,  much  less  against 
one  for  which  his  extradition  could  not  be  demanded.  The  con* 
sequences  to  which  the  opposite  view  may  lead,  though  by  no 
means  conclusive  against  it,  are  nevertheless  to  receive  due  and 
proper  weight. 

It  would  present  a  remarkable  state  of  case  to  have  one  govern- 
ment saying,  in  substance,  to  the  other:  *^  You  cannot  demand 
the  surrender  of  a  person  charged  with  embezzlement;  my  judges 
or  other  magistrates  have  no  right  or  authority  upon  such  a  de- 
mand, either  to  apprehend  the  person  so  accused  or  to  inquire  into 
the  evidences  of  his  criminality,  and  if  they  should  assume  to  do 
80,  and  should  find  the  evidence  sufficient  to  sustain  the  charge, 
the  proper  executive  authority  could  not  lawfully  issue  the  warrant 
for  his  surrender.  But  you  may  obviate  this  defect  in  the  treaty 
by  resting  your  demand  upon  the  charge  of  forgery,  and  if  you  can 
make  out  a  prima  fade  case  against  the  fugitive,  you  may  take 
him  into  custody,  and  then  without  a  breach  of  faith,  and  without 
violating  either  the  letter  or  spirit  of  our  treaty,  compel  him  to  go 
to  trial  upon  the  indictment  for  the  non-exti*adi table  offense  of 
embezzlement." 
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And  if  this  indirect  mode  of  securing  the  sarrender  of  penM>ii8 
guilty  of  other  than  extraditable  offenses  may  be  resorted  to,  or  if 
the  demand,  when  made  in  the  utmost  good  faith  to  secure  the 
cnstody  of  a  criminal  within  the  provisions  of  the  treaty,  can  be 
made  available  to  bring  him  to  justice  for  an  offense  for  which  he 
would  not  have  been  surrendered,  then  we  do  not  very  well  see, 
how  either  government  could  complain  if  a  lawfully  extradited 
fugitive  should  be  tried  and  convicted  of  a  political  offense.  Pros- 
ecutions for  the  crime  of  treason  are  no  more  provided  against  by 
the  treaty  than  prosecutions  for  the  crime  of  embezzlement^  or  the 
offense  of  bribing  a  public  officer. 

Mr.  Pish,  in  his  letter  of  May  22,  1876,  to  Mr.  Hoffman,  in  ref- 
erence to  the  extradition  of  Winslow,  attempts  to  meet  this  diffi- 
culty by  saying,  that  "Neither  the  extradition  clause  in  the  treaty 
of  1794,  nor  in  that  of  1842,  contains  any  reference  to'immunity  for 
political  offenses,  or  to  the  protection  of  asylum  for  religions  refu- 
gees. The  public  sentiment  of  both  countries  made  it  unnecessary. 
Between  the  United  States  and  Great  Britain  it  wtis  not  supposed 
on  eitiier  side  that  guaranties  were  required  of  each  other  against 
a  thing  inlierently  impossible,  any  more  than  by  the  laws  of  Solon 
was  a  punishment  deemed  necessary  against  the  crime  of  parricide, 
which  was  beyond  the  possibility  of  contemplation." 

But  President  Tyler,  under  whose  administration  the  treaty  of 
1842  was  concluded,  evidently  thought  the  guaranties  of  immnnity 
to  political  refugees  were  to  be  implied  from  the  treaty  itself,  and 
not  left  to  rest  alone  on  the  public  sentiment  of  the  two  conntries. 
In  communicating  a  draft  of  the  treaty  to  the  Senate  for  its  ratifi- 
cation, speaking  of  the  subject  of  extradition,  he  said :  **  The  arti- 
cle on  the  subject  in  the  proposed  treaty  is  carefully  confined  to 
such  offenses  us  all  mankind  agree  to  regard  as  heinous  anddcatmct- 
ive  of  the  security  of  life  and  property.  In  this  careful  and  spe- 
cific enumeration  of  crimes,  the  object  has  been  to  exclude  all  poli- 
tical offenses,  or  criminal  charges  arising  from  wars  or  intestine 
commotions — treason,  misprision  of  treason,  libels,  desertion  from 
military  service,  and  other  offenses  of  similar  character  are  ex- 
cluded." This  interpretation  was  cotemporaneous  with  the  treaty 
itself,  and  deserves  the  higher  consideration,  from  the  fact  that  it 
was  contained  in  a  paper  prepared  by  the  then  Secretary  of  State, 
Mr.  Webster,  who  represented  the  government  of  the  XTnited  States 
in  the  negotiations  from  which  it  resulted. 
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It  seems  also  that  the  treaty  was  understood  in  the  same  way  by 
the  British  Parliament  in  1843.  The  act  of  Parliament  of  that 
year,  passed  for  the  purpose  of  carrying  it  into  effect,  directed  that 
such  pei*8ons  as  should  thereafter  be  extradited  to  the  United  States 
should  be  delivered  ''to  such  person  or  persons  as  shall  be  authorized 
in  the  name  of  the  United  States  to  receive  the  person  so  committed, 
and  to  convey  him  to  the  United  States,  to  be  tried  for  the  crime 
of  which  such  person  shall  be  accused."  The  precise  purpose  for 
which  the  fugitive  is  to  be  surrendered  is  set  out  in  exact  and  apt 
language,  and  the  act  negatives  by  necessary  implication  tlie  right 
here  claimed,  that  the  person  surrendered  may  bo  tried  for  an  offense 
different  from  that  for  which  he  was  extradited,  and  one  for  wliich 
bis  surrender  could  not  have  been  demanded. 

The  American  executive  in  1842,  and  the  British  Parliament  in 
1843,  seem  to  have  been  impressed  with  the  conviction  that  the 
treaty  secured  to  persons,  surrendered  under  its  provisions,  an 
immunity  from  trial,  for  political  offenses,  far  more  stable  and 
effectual  than  the  public  sentiment  of  tlie  two  countries.  Ex  peri-' 
ence  had  taught  them  that,  in  times  of  intestine  strife  and  civil 
commotions,  the  most  enlightened  public  sentiment  may  become 
warped  and  perverted,  just  as  it  has  taught  mankind  that  man  is 
sometimes  capable  of  committing  the  unnatural  crime  of  parricide, 
although  such  a  crime  seemed  impossible  to  the  great  Athenian  law- 
giver. And  this  view  was  adhered  to  by  Congress  in  1848,  when 
the  general  law  providing  for  the  surrender  of  persons  cliarged  with 
crime,  to  the  various  governments  with  which  we  had  treaty  stipu- 
lations on  that  subject,  was  passed.  After  setting  out  the  neces- 
sary preliminary  steps,  it  was  provided  by  the  3d  section  of  that 
aoty  that '^  It  shall  be  lawful  for  the  secretary  of  State,  under  his 
hand  and  seal  of  office,  to  order  the  person  so  committed  to  be 
dehvered  to  such  person  or  persons  as  shall  be  authorized,  in  the 
name  and  on  behalf  of  such  foreign  government,  to  be  tried  for  the 
crime  of  which  such  person  shall  be  accused." 

This,  like  the  act  of  Parliament,  declares  the  purpose  of  the  sur- 
render to  be,  that  the  alleged  offender  may  **  be  tried  for  the  crime 
of  which  such  person  shall  be  accused." 

The  maxim  expressio  uniun  est  exclusio  alterius  may  with  pro- 
priety be  applied  to  each  of  these  acts;  and  i*ead  in  the  light  of  that 
maxim  they  are  persuasive,  at  least,  of  the  construction  which,  up 
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to  1848,  the  two  contracting  parties  had  placed  on  the  10th  artida 
of  the  treaty. 

The  act  of  Congress  is,  in  one  view,  more  important  than  the 
British  act  of  1843.  It  does  not  rest  alone  on  the  proper  interpreta- 
tion of  a  particular  treaty,  and  may  be  regarded  as  a  legislatiye 
declaration  of  the  American  idea  of  the  fundamental  or  nnderiyioig 
pnnciples  of  the  international  practice  of  extradition. 

The  ancient  doctrine  that  a  sovereign  State  is  bound  by  the  laws 
of  nations  to  deliver  up  persons  charged  with  or  convicted  of  crimes 
committed  in  another  country,  upon  the  demand  of  the  State  whoee 
laws  they  have  violated,  never  did  permanently  obtain  in  the  United 
States.  It  was  supported  by  jurists  of  distinction,  like  Kent  and 
Stort,  but  the  doctrine  has  long  prevailed  with  us  that  a  foreign  gov- 
ernment has  no  right  to  demand  the  surrender  of  a  violator  of  its  laws, 
unless  we  are  under  obligations  to  make  the  surrender  in  obedience  to 
the  stipulations  of  an  existing  ti*eaty.  Lawrence's  Wheaton  on  Inter- 
national Law,  233,  and  autly)rities  cited.  As  said  by  Mr.  Cushingy 
in  the  Matter  of  Hamilton^  a  fugitive  from  justice  of  the  State  of 
Indiana,  ^'It  is  the  established  rule  of  the  United  States  neither  to 
grant  nor  to  ask  for  extradition  of  criminals  as  between  us  and 
any  foreign  government,  unless  in  cases  for  which  stipulation  is 
made  by  express  convention."  Opinions  of  Attorney-Generals,  vol. 
6,  p.  431. 

From  the  treatise  of  Mr.  Clarke  on  the  subject  of  Extradition, 
we  feel  authorized  to  infer  that  this  is  the  English  theory ;  bat 
whether  it  is  or  not,  that  government  certainly  would  not,  in  the 
absence  of  treaty  stipulations,  surrender  fugitives  to  a  govern- 
ment which,  like  ours,  will  refuse  to  i-eciprocate  its  acts  of  comity 
in  this  respect. 

The  rigiit  of  one  government  to  demand  and  receive  from  another 
the  custody  of  an  offender  who  has  sought  asylum  upon  its  soil 
depends  upon  the  existence  of  treaty  stipulations  between  them, 
and  in  all  cases  is  derived  from  and  is  measured  and  restricted  by 
the  provisions,  express  and  implied,  of  the  treaty.  The  fugitive 
Hawes,  by  bottoming  an  inhabitant  of  the  dominion  of  Canada, 
secured  tiie  protection  of  British  laws,  and  we  could  only  demand 
his  surrender  in  Tirtuo  of  our  treaty  with  that  government,  and  we 
held  him  in  custody  for  the  purposes  contemplated  by  that  treaty, 
and  for  none  other.  He  was  surrendered  to  the  authorities  of 
Kentucky  to  be  tried  upon  these  several  mdictments  for  forgery. 
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The  Canadian  authorities  were  of  opinion  that  the  evidences 
of  his  criminality  were  sufficient  to  justify  his  commitment  for 
trial  on  said  charges.  One  of  them  the  Common wealtli  voluntarily 
abandoned.  He  was  tried  upon  the  remaining  two^  and  found  not 
gnil^  in  each  case  by  the  jury,  and  he  now  stands  acquitted  of  the 
crimes  for  which  he  was  extradited.  It  is  true  he  was  in  court  and  in 
the  actual  custody  of  the  officers  of  the  law  when  it  was  demanded 
that  he  should  be  compelled  to  plead  to  the  indictment  f oi  embezzle- 
ment. But  the  specific  purposes  for  which  the  protection  of  th'e 
British  laws  had  been  withdrawn  from  him  had  been  fully  accom- 
plisbedy  and  he  claimed  that  in  view  of  that  fact,  the  period  of  his 
extradition  had  been  determined;  that  his  further  detention  was 
not  only  unauthorized,  but  in  violation  of  the  stipulations  of  the 
treaty  nnder  which  he  was  surrendered,  and  that  the  Common- 
wealth could  not  take  advantage  of  the  custody  in  which  he  was 
then  wrongfully  held,  to  try  and  punish  him  for  a  non-extraditable 
offensa 

To  all  this  it  was  answered,  that  *'  an  offender  against  the  justice 
of  his  country  can  acquire  no  rights  by  defrauding  that  justice  ; " 
Uiat  *^  between  him  and  the  justice  ho  has  offended,  no  rights 
accrue  to  the  offender  by  flight.  He  remains  at  all  times,  and 
6Tery where,  liable  to  be  called  to  answer  to  the  law  for  his  violation 
thereof,  provided  he  comes  within  the  reach  of  its  arm.  '*  Such  is  the 
doctrine  of  the  cases  of  Caldtoell  and  Lawrence,  8  and  13  Blatchf., 
and  of  the  case  of  Lagrave,  59  N.  Y.  1 10.  And  if  the  cases  of  Cald- 
weB  and  Latvrence  could  be  freed  from  the  complications  arising 
ODtof  the  residence  of  the* prisoners  within  the  territorial  limits 
of  the  British  crown,  and  the  fact  that  we  received  them  from  the 
aathorities  of  the  British  government  in  virtue  of  and  pursuant  to 
treaty  stipulations,  it  would  be  sound  doctrine  and  indisputable 
law. 

But  did  Caldwell  or  Lawrence  come  within  the  reach  of  the 
arms  of  our  laws  ?  They  were  surrendered  to  us  by  a  foreign  sov- 
ereign to  be  tried  for  specified  crimes,  and  were  forcibly  brought, 
for  the  purpose  of  those  trials,  within  the  jurisdiction  of  our  courts. 
And  the  point  in  issue  was  not  whether  the  prisoners  had  secured 
immunity  by  flight,  but  whether  the  court  could  proceed  to  try 
them  without  disregarding  the  good  faith  of  the  government,  and 
violating  the  *' supreme  law." 

The  legal  right  of  a  judicial  tribunal  to  exercise  jurisdiction  in 
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a  given  case  must,  from  tlie  nature  of  things,  be  open  to  qaestioii 
at  some  stage  of  the  proceedings  and  we  find  it  difficalt  to  ooo- 
ceive  of  a  person  charged  with  crime  being  so  situated  as  not  to  be 
permitted  to  challenge  the  power  of  the  court  assuming  the  zigfat 
to  try  and  punish  him. 

The  doctrine  of  the  cases  of  Caldwell  and  Lawrence  has  been 
sanctioned  by  several  prominent  British  officials  and  lawyers,  and 
has  seemingly  been  acted  upon  by  some  of  the  Canadian  conrtB, 
and  in  one  instance  (that  of  Hcilbronn)  by  an  English  court.  We 
say  seemingly^  for  the  reason  that  in  Great  Britain  treaties  aie 
regarded  as  international  compacts,  with  which  in  general  the 
courts  liave  no  concern.  They  are  to  be  carried  into  effect  bj  the 
executive,  and  the  courts  are  subject  to  executive  control  to  the 
extent  necessary  to  enable  it  to  pi*event  the  breach  of  treaty  stipa- 
lations  in  cases  of  this  kind.  Hence,  when  a  party  charged  with 
crime  claims  immunity  from  trial,  on  account  of  the  provisions  of 
the  treaty  under  wliich  he  has  been  extradited,  he  must  apply  to  the 
executive  to  interfere  through  the  law  officers  of  the  crown  to  stay 
the  action  of  the  court,  otherwise  it  will  not  at  his  instance  atop  to 
inquire  as  to  the  form  of  his  arrest,  or  as  to  the  means  by  which  he 
was  taken  into  custody. 

But  a  different  rule  prevails  with  us,  because  our  government  is 
differently  organized.  Neither  the  Federal  nor  State  execative 
could  interfere  to  prevent  or  suspend  the  trial  of  Hawes.  Neither 
the  Commonwealth's  attorney  nor  the  court  was  to  any  extent 
whatever  subject  to  ^le  direction  or  control  either  of  the  president 
or  the  governor  of  the  Commonwealth.  But  the  treaty  under 
which  the  alleged  immunity  was  asserted  being  part  of  the  supreme 
law,  the  court  had  the  power,  and  it  was  its  duty  if  the  claim  was 
well  founded,  to  secure  to  him  its  full  benefit.  The  question  we 
have  under  consideration  has  not  been  passed  on  by  the  Supreme 
Court  of  the  United  States,  and  it,  therefore,  so  far  remains  an 
open  one,  that  we  feel  free  to  decide  it  in  accordance  with  th» 
result  of  our  own  investigations  and  reflections. 

Mr.  William  Beach  Lawrence,  in  the  14th  vol.,  p.  96,  Albany 
Luw  Journal,  on  the  authority  of  numerous  European  writers, 
said:  ''  All  the  right  which  a  power  askiug  an  extradition  can  pos- 
sibly derive  from  the  surrender  must  be  what  is  expressed  in  the 
treaty,  and  all  rules  of  interpretation  require  the  treaty  to  be 
strictly  construed;  and  consequently,  when  the  treaty  {iresoribes 


JANUARY  TERM,  1878.  25$ 

Commonwealth  v.  Ha  wee. 

the  offenses  for  which  extradition  can  be  made  and  the  peculiar 
testimony  to  be  required,  the  sufficiency  of  which  must  be  certified 
to  the  execntiye  authority  of  the  extraditing  country,  the  State 
receiving  the  fugitive  has  no  jurisdiction  whatever  over  him  except 
for  the  specified  crime  to  which  the  testimony  applies." 

This  is  the  philosophy  of  the  rule  prevailing  in  France.  The 
French  minister  of  justice,  in  his  circular  of  April  15,  1841,  said: 
"'The  extradition  declares  the  offense  which  leads  to  it,  and  this 
offense  alone  ought  to  be  inquired  into." 

The  rule  as  stated  by  the  German  author  Heffter,  is,  that  '^The 
individual  whose  extradition  has  been  granted  cannot  be  prosecuted 
nor  tried  for  any  crime  except  that  for  which  the  extradition  has 
been  obtained.  To  act  in  any  other  way,  and  to  cause  him  to  be 
tried  for  other  crimes  or  misdemeanors,  would  be  to  violate  the 
mutoai  principle  of  asylum  and  the  silent  clause  contained  by 
implication  in  every  extradition." 

And  when  President  Tyler  expressed  the  opinion  that  the  treatj 
of  1842  could  not  be  used  to  secure  the  trial  and  punishment  of 
persons  charged  with  treason,  libels,  desertion  from  military  service, 
md  other  like  offenses,  and  when  the  British  Parliament  and  the 
American  Congress  assumed  to  provide  that  the  persons  extradited 
by  their  respective  governments  should  be  surrendered  **  to  be  tried 
for  the  crime  of  which  such  person  shall  be  so  jiccused,"  this  dom- 
inant principle  of  modern  extradition  was  both  recognized  and 
acted  apon. 

This  construction  of  the  tenth  article  of  the  treaty  is  consistent 
with  its  language  and  provisions,  and  is  not  only  in  harmony  with 
the  opinions  and  modern  practice  of  the  most  enlightened  nations 
of  Europe,  and  just  and  proper  in  its  application,  but  essential  to 
render  it  absolutely  certain  that  the  treaty  cannot  be  converted 
into  an  instrument  by  which  to  obtain  the  custody  and  secure  the 
panishment  of  political  offenders. 

Hawes  placed  himself  under  the  guardianship  of  the  British  laws 
by  becoming  an  inhabitant  of  Canada.  We  took  him  from  the 
protection  of  those  laws  under  a  special  agreement,  and  for  certain 
named  and  designated  purposes.  To  continue  him  in  custody 
after  the  accomplishment  of  those  purposes,  and  with  the  object  of 
extending  the  criminal  jurisdiction  of  our  courts  beyond  the  terms 
^f  the  special  agreement,  would  be  a  plain  violation  of  the  faith  of 
the  transaction,  and  a  manifest  disregard  of  the  conditions  of  the 
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extradition.  He  is  not  entitled  to  personal  immunity  in  ooose- 
quence  of  his  flight  We  may  yet  try  him  under  each  and  all  of  the 
indictments  for  embezzlement  and  for  uttering  forged  paper,  if  he 
comes  voluntarily  within  the  jurisdiction  of  our  laws,  or  if  we  can 
reach  him  through  the  extradition  clause  of  the  Federal  Constitu- 
tion, or  through  the  comity  of  a  foreign  government.  Bat  we 
could  not  add  to  or  enlarge  the  conditions  and  lawful  conseqoenoes 
of  his  extradition,  nor  extend  our  special  and  limited  right  to  hold 
him  in  custody  to  answer  to  the  three  charges  of  forgery,  for  the 
purpose  of  trying  him  for  offenses  other  than  those  for  which  he 
was  extradited. 

We  conclude  that  the  court  below  correctly  refused  to  try  EUwee 
for  any  of  the  offenses  for  which  he  stood  indicted,  except  the 
three  charges  of  forgery  mentioned  in  the  warrant  of  extradition, 
and  that  it  properly  discharged  him  from  custody. 

The  order  appealed  from  is  approved  and  affirmed. 

Judgment  affirmed. 


Blaket  v.  Johnson. 

(IS  Bush,  197.) 
Promis$ory  note  —  altenition  —  negligence  of  maker. 

ApromiBsory  note  having  been  execated  bya  principal  and  a  suretj^tlie  foriDer, 
without  the  knowledge  or  authority  of  the  latter,  added  at  the  end  of  the 
note,  which  was  on  interest,  in  a  blank  line,  the  words  "  interest  to  be  paid 
semi-annually,"  and  transferred  it  to  a  bonafltU  purchaser  ;  the  alteiatloo 
was  not  clearly  apparent  on  the  face  of  the  note  ;  the  surety  on  demand  paid 
the  amount  of  the  note  to  the  holder,  without  seeing  the  note,  which  was 
sent  to  him  afterward;  on  discovering  his  mistake  he  sued  the  holder  tu 
recover  tlie  amount  so  paid  ;  held,  (1)  that  the  principal  had  no  implied 
autliority  as  agent  of  the  surety  to  make  the  alteration  ;  but  (2)  that  the 
blank  having  been  carelessly  left  by  the  surety  he  could  not  take  advantagv 
of  the  alteration  as  against  the  bona  fide  purchaser,  and  therefore  oould  not 
recover.     {See  note,  p.  260.) 

SUIT  to  recover  money  paid  on  a  promissory  nota    The  opmioi 
states  the  facts. 

H.  Rhodes  and  W.  E.  Settle^  for  appellant 

C.  U,  McMroy,  for  appellee. 
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CoFEB,  J.  The  appellant  G.  H.  Blakey  signed  a  note  as  the 
fDiety  of  William  Atkin  to  the  appellee  Johnson  for  the  snm  of 
tMX).    When  signed  the  note  read  as  follows,  viz. : 

**  Twelye  months  after  date  we  or  either  of  us  promise  to  pay 
Thomas  Johnson  five  hundred  dollars  for  yalue  received,  with  ten 
per  cent  interest  from  date. 

Wm.  Atkin, 

"  September  11,  1874.  0.  H.  Blaket." 

Blakey  delivered  the  note  to  Atkin  and  Atkin  to  J.  S.  Stanley, 
who  delivered  it  to  Johnson,  who  loaned  to  Atkin  on  the  faith  of 
the  note  the  snm  of  toOO. 

Atkin  having  become  insolvent  and  been  adjudged  a  bankrupt, 
Johnson  wrote  to  Blakey  after  the  maturity  of  the  note,  demand- 
ing payment.  Blakey  remitted  the  amount  by  express  and  in 
post-office  orders,  and  the  note  was  sent  to  him  by  mail. 

Soon  afterward  Blakey  brought  this  suit  in  equity  to  recover 
back  the  amount  paid  on  the  note,  on  the  ground  that  after  he 
signed  it,  and  before  it  was  accepted  by  Johnson,  it  was,  without 
his  knowledge  or  consent,  altered  by  adding,  after  the  word  **date*' 
at  the  end  of  the  note  as  it  was  when  he  signed  it,  the  words, 
"Interest  to  be  paid  semi-annually,"  and  that  he  paid  it  without 
knowledge  of  the  alteration. 

On  the  motion  of  Johnson  an  issue  out  of  chancery  was  referred 
to  a  jury,  to  whom  the  court  propounded  these  interrogatories  : 

1.  ''  Was  the  note  in  controversy  altered  or  changed  after  Blakey 
had  signed  it  ? 

2.  ''Did  Johnson  know  it  was  altered  (if  it  was  so  altered) 
before  he  took  it  and  accepted  it,  or  might  he  have  known  of  its 
alteration  before  he  accepted  it  by  reasonable  inspection?" 

The  jury  responded : 

1.  **  We  the  jury  find  that  the  note  was  altered  after  Blakey 
signed  it 

2.  *'  And  we  further  find  that  Johnson  did  not  know  it  was 
altered  before  he  took  and  accepted  it,  and  that  he  could  not  have 
known  of  its  alteration,  before  he  accepted  it,  by  reasonable 
inspection." 

The  appellant  excepted  to  the  order  referring  these  questions  to 
a  jnry,  and  also  moved  for  a  new  trial  on  the  ground  that  the 
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response  of  the  jury  to  the  second  interrogatory  was  not  sustained 
by  the  evidence. 

The  matter  of  referring  questions  of  fact  in  equity  causes  to  a  jury, 
in  aid  of  the  chancellor,  is  always  addressed  to  his  discretion,  and 
this  court  will  not  undertake  to  control  his  action  in  that  regard 
unless  there  has  been  a  palpable  abuse  of  that  discretion,  which 
is  not  and  could  not  be  claimed  to  have  been  done  in  this  caBS. 

The  evidence  bearing  upon  the  second  proposition  submitted 
to  the  jury  was  conflicting,  but  there  was  clearly  no  such  piB- 
ponderance  against  the  finding  of  the  jury  as  to  warrant  this  court 
in  setting  aside  the  verdict  •    • 

The  body  of  the  note  was  written  by  Blakey  and  the  words 
'^interest  to  be  paid  semi-annually  "  by  Atkin,  and  it  is  claimed 
that  it  was  and  is  patent  to  an  ordinary  observer  that  these  different 
portions  of  the  note  were  written  by  different  persons,  and  that  that 
fact  ought  to  have  put  Johnson  upon  inquiry,  and  that  he  is  there- 
fore to  be  taken  to  have  had  constructive  notice  that  the  alteration 
was  made  after  Blakey  signed  the  note. 

The  jnry  and  the  Circuit  Court  were  of  a  different  opinion.  The 
original  note  is  before  us,  and  we  concur  with  them.  The  ink 
used  in  writing  the  different  parts  of  the  note,  and  we  incline  to 
think  the  pen  also,  was  the  same,  and  the  handwritings,  though 
differing  sufficiently  to  be  readily  distinguishable  upon  close  inspec- 
tion, are  not  strikingly  different,  and  a  non-expert  would  be  qnite 
likely  upon  casual  observation  to  fail  to  notice  that  different  per* 
sons  had  written  each  a  part  of  the  note. 

But  however  this  may  be,  we  are  satisfied  that  there  was  no  such 
evidence  on  the  face  of  the  note  as  ought  to  charge  Johnson  with 
notice  of  the  alteration.  WooJfolk  v.  Bank  of  America,  10  Bosh, 
514,  615. 

The  pleadings,  evidence,  and  interrogatories  propounded  by  the 
court  to  the  jury,  as  well  as  the  briefs  of  counsel  in  this  court, 
indicate  that  the  parties  regarded  the  question,  whether  Johnson 
had  notice,  actual  or  constructive, of  the  alteration,  as  the  controll- 
ing question  in  the  case. 

We  do  not  so  regard  it.  Tlie  argument  of  appellee's  counsel  is, 
that  the  note  having  been  delivered  by  the  appellant  to  Atkin  for 
delivery  to  the  payee,  Atkin  is  to  be  treated  as  the  agent  ot  the 
appellant,  and  the  alteration  as  the  appellant's  act ;  or  if  Atkin 
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is  to  be  treated  as  a  strange r,  then  the  spoliation  of  a  writing  hy  a 
stranger  does  not  destroy  its  validity. 

Atkin  was  undoubtedly  in  a  limited  sense  the  agent  of  the  appel- 
lant But  what  was  the  scope  of  his  agency?  He  certainly  had 
no  express  authority  to  alter  the  note.  The  authority  he  had  was 
to  deliver  it  to  the  appellee,  and  from  that  no  authority  to  alter  its 
terms  can  be  implied.  When  signed  by  the  appellant  it  was  com- 
plete in  all  respects,  and  the  case  is  therefore  wholly  unlike  those 
cited  by  counsel,  in  which  the  principal  was  held  to  be  the  agent  of 
the  surety  to  fill  up  blanks.  In  those  cases  the  note  could  not  per- 
form the  oflice  for  which  the  surety  signed  it  unless  the  blanks 
were  filled,  and  hence  authority  to  fill  them  must  be  implied,  or  the 
transaction,  which  was  evidently  meant  to  accomplish  some  object, 
would  be  vain  and  useless. 

Nor  is  the  ciise   more  nearly  like  those  in  which  a  writing  was  i 

altered  by  a  stranger  after  it  had  taken  effect  by  delivery.     In  such  ' 

cases  the  contract  having  been  completed,  it  could  not  be  destroyed 
by  the  subsequent  spoliation  of  a  third  person,  without  the  knowl-  1 

edge  or  consent  of  (he  obligee.    In  this  case  no  valid  contract  ever  ^ 

existed  between  the  appellant  and  appellee.     The  appellant  being  j 

a  snretv,  can  onlv  be  bound  by  the  very  terms  of  his  contract.  i 

To  the  extent  and  in  the  manner  and  under  the  circumstances  ^ 

pointed  out  in  his  obligation  he  is  bound,  but  no  further.     If  he 
does  not  assent  to  an  alteration  of  the  terms  of  his  undertaking,  1 

it  ceases,  when   materially  altered,  to  be  his  contract,  and  has 
thenceforward  no  more  force  as  to  him  than  if  the  whole  writing  j 

had  been  a  forgery  from  the  beginning,  unless  it  had  previously  | 

become  effectual   by  delivery  and   the   alteration   be   made  by  a  j 

stranger. 

The  note  had  not  become  effectual  when  the  alteration  was  made,  I 

and  when  it  wiis  made  the  note  ceased  to  be  the  act  and  deed  of  the 
appellant     Tho  note  accepted  by  the  appellee  was  not  the  note 
signed  by  him,  and  on  the  facts  already  stated  and  without  advert- 
ing to  an  important  fact  yet  to  be  stated,  there  can  be  no  doubt,  I 
upon  principle,  that  the  note  was  void  as  to  the  appellant. 

This  conclusion  is  sustained  by  numerous  authorities,  only  a  few 
of  which  will  be  cited. 

In  Ooodman  v.  EMtmaUy  4  N.  H.  455,  the  defendant  put  his 
name  to  a  note  for  $20  as  surety  for  Harford.  Before  the  note  was 
delivered  to  the  payee,  Harford,  without  the  consent  of  the  defend- 

Vol.  XXVI  —  38  ^ 
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anty  altered  it  to  a  note  for  tI20^  and  then  passed  it  to  the  payee. 
It  was  held  that  the  defendant  was  not  liable. 

In  Bank  of  U.  S.  v.  Russett,  elc,  3  Yeates,  391,  the  defendaotB 
drew  and  signed  a  promissory  note  payable  to  Joseph  Thomas  or 
order,  at  sixty  days.  The  note  was  made  for  the  acoommodation 
of  Thomas  and  delivered  to  him.  He,  witliout  their  knowledge  or 
consent,  altered  the  date  from  the  9th  to  the  19th  of  the  same 
month,  and  then  discounted  it  to  the  plaintiff,  who  was  ignorant 
that  the  alteration  had  been  made.  The  defendants  were  held  not 
liable. 

In  Wood  V.  Steele,  6  Wall.  80,  Steele  &  Newson  made  a  promis- 
sory note,  payable  to  their  own  order  one  year  after  date,  and 
indorsed  it  to  Wood.  Upon  the  trial  it  appeared  that  Newson 
applied  to  Allis,  the  agent  of  Wood,  for  a  loan  of  money  on  the 
note  of  himself  and  Steele.  Wood  assented,  and  Newson  was  to 
procure  the  note.  Wood  left  the  money  with  Allis  to  be  paid  over 
when  the  note  was  produced.  The  note  was  afterward  dcliyered 
by  Newson,  and  the  money  paid  to  him.  St<>ole  received  no  part 
of  it.  At  that  time  it  appeared  on  the  face  of  the  note  that 
'^  September  had  been  stricken  out  and  October  11th  substituted 
as  the  date.  This  was  done  after  Steele  had  signed  the  note,  and 
without  his  knowledge  or  consent.  These  circumstances  were 
unknown  to  Wood  and  Allis.  The  court  instructed  the  jury  **  that 
if  the  said  alteration  was  made  after  the  note  was  signed  by  the 
defendant  Steele,  and  by  him  delivered  to  the  other  maker,  New- 
son,  Steele  was  discharged  from  all  liability  on  said  note.*' 

The  Supreme  Court,  without  adverting  to  the  fact  that  the  altera- 
tion in  the  date  was  patent  on  the  face  of  the  note,  held  the  in- 
struction right,  and  that  the  fact  that  the  alteration  was  made 
before  the  note  passed  from  the  hands  of  Newson,  could  not  affect 
the  result.     He  had  no  authoritvto  make  it. 

We  have  considered  the  case  thus  far  without  stating  the  fact 
that  there  was  sufficient  blank  space  above  the  signatures  and  the 
date  to  cont.ain  the  words  inserted  by  Atkin.  The  word  **date** 
at  the  end  of  the  note  as  originally  written  is  the  only  word  on  the 
line,  and  is  on  the  extreme  left  side  of  the  pa[)er,  and  the  signature 
of  Atkins,  which  is  first,  is  in  the  second  line  below  it ;  the  date, 
**  September  11,  1874,"  is  on  the  line  between  them  ;  thns  leaving 
the  whole  of  the  line  on  which  the  word  ''  date  "  is  Written  blanks 
except  that  part  occupied  by  that  word,  and  on  that  line  the  woida 
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''interest  to  be  paid  semi-annually''  are  written.  The  note  is  on 
commercial  note  paper,  and  the  words  and  letters  appear  a  little 
crowded,  bat  not  sufficiently  so  to  readily  attract  the  attention  of 
an  ordinary  observer.  There  was  ample  room  on  that  line  after 
the  word  '^  date  "  in  which  to  write  the  date  of  the  note,  and  it 
might  have  been  placed  there  msteivd  of  being  placed  on  the  line 
below  it,  or  the  signature  of  Atkins  miglit  have  been  written  on 
the  same  line  with  the  date  of  the  note ;  and  if  either  had  been 
done,  it  would  not  have  been  possihle  to  introduce  the  added  words 
without  interlining  them,  which  would  probably  have  l)eon  such 
{latent  evidence  that  the  note  had  been  altered  as  to  have  required 
the  appellee  to  make  inquiry  or  take  it  at  his  peril.  Without  that 
unnecessary  blank  space  the  alteration  could  not  have  been  suc- 
cessfully made. 

"There  is  a  general  principle  which  pervades  the  universal  law- 
merchant  respecting  alterations,  a  principle  necessary  to  the  pro- 
traction of  the  innocent  and  prudent  from  the  negligence  and  fraud  , 
of  others.  That  is,  that  when  the  drawer  of  the  bill  or  maker  of 
the  note  has  himself,  by  careless  execution  of  the  instrument, 
left  room  for  any  alteration  to  be  made,  either  by  insertion  or 
erasure,  without  defacing  it,  or  exciting  the  suspicions  of  a  careful 
man,  he  will  be  liable  upon  it  to  any  bona  fide  holder  without  notice 
when  the  opportunity  which  he  has  afforded  has  been  embraced, 
and  the  instrument  filled  up  with  a  larger  amount  of  different 
terms  than  those  which  it  bore  when  he  signed  it.     The  true  prin-  i 

ciple  applicable  to  such  cases  is  that  the  party  who  puts  his  paper  ' 

in  circulation   invites  the  public  to  receive  it  of  any  one  having  it  I 

in  possession  with  apparent  title,  and  he  is  estopped  to  urge  an  actual  i 

defect  in  that  which,  through  his  act,  ostensibly  has  none.  The 
inspection  of  the  paper  itself  furnishes  the  only  criterion  by  which  ^ 

a  stranger  to  whom  it  is  offered  can  test  its  character,  and  when 
that  inspection  reveals  nothing  to  arouse  the  suspicions  of  a  pru-  ^ 

dent  man,  he  will  not  be  permitted  to  suffer  when  there  has  been  i 

actual  alteration."     Daniel  on  Negotiable  instruments,  §  1403.  ] 

This  principle  is  well  sustained  by  adjudged  cases  {Garard  \. 
Uaddan,  67  Penn.  St.  83;  5  Am.  Rep.  412;  Visiter  v.  Webster,  13 
Cal.  158;  RainboU  v.  Eddy,  34  Iowa,  440;  11  Am.  Rep.  15*2;  Harvey 
y.SmUh^  55  III.  224),  and  seems  to  us  douisive  of  this  case,  espec- 
ially in  a  court  of  equity,  into  which  ihe  appellant  has  come  to  be 
relieved. 
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The  chancellor  will  not  aid  those  who  come  to  him  for  relief  when 

they  appear  to  have  been  guilty  of  the  negligence  which  caused  the 

mischief  of  which  they  complain. 

Judgment  affirmed. 


Note  bt  thb  Reporter. ->For  the  general  doctrine  on  the  sabject  of  alteration. 
Draper  v.  W<hKl.  17  Am.  Rep.  92,  and  note,  97;  Palmer  v.  LaruetUy  25  id.  479,  and  note,  p. 
481;  A/anufactitrevH  aiid  Merchimt»^  Bank  v.  FoUett^  23  id  418;  BurUngamcr.  BrewMer^ 
22  Id.  177,  and  note,  179;  Hortst  v.  Wagner,  id.  1^;  White  v.  CoiUinental  Nalional  Bank^ 
21  id.  612;  Ghwer  v.  Robbins,  20  id.  272;  Whttesidcs  v.  Northern  Bank  of  KetitucJcy,  19 
id.  74;  Benedict  v.  Ci>wdenAOi±  882,  and  note,  p.  389;  McOrathr.  Clark,  16  id.  S72. 

On  the  point  of  laches,  the  principal  case  is  in  harmony  with  the  Pennsylyania  docUino 
(Brown  V,  ReecL  21  Am.  Rep.  75);  but  opposed  to  that  of  Michigan  {Holmes  v.  TYumper^ 
7 id.  666,  and  note,  p.  669);  and  to  that  of  Massachusetts  [Greenfield  SavingB 
StfiWdL,  25  id.  67).    See,  also,  Coburny.  Webb,  aiUe,  p.  15. 


Pollock's  Administrator  v.  Louisvillb. 

ns  Bush,  981.) 
Municipal  corporation  —  renpon»iJbUity  for  ncgtigence-  of  poHee. 

Police  officers,  appointed  by  a  city,  in  making  arrests  for  felonies  act  not  tm 
agents  of  tlio  city,  but  of  the  State  *  and  so,  where  police  officers  of  a  dtjf 
in  arresting  a  woman  for  infanticide,  conducted  so  careU'ssly  that  she  died  ia 
consequence,  ?ield  that  the  city  was  not  liable  in  damages.* 


A 


CTION  for  damages.     Tlie  opinion  states  the  facts. 


Foiuitaine  T.  Fox,  Jr.,  for  appellant.  2.  A  ]>oliceman9  heiii|^ 
appointed  and  paid  hy  the  city,  is  an  officer  or  agent  of  the  citj 
of  Louisville,  and  the  city  is  liable  for  injuries  done  by  such  officer 
or  agent,  under  the  general  law  making  cor|)oration8  liable  for 
injuries  done  by  their  agents.  Charter  of  Louisville  of  1870,  §§ 
32,  34;  Speed  i  Worthingfon  v.  Crawford,  3  Mete.  210;  2  Session 
Acts,  1859-riO,  510;  Dillon  on  Corp.,  g  772;  Afwaierv.  BaUtnmre^ 
3Md.  400;  Johnso?i  y.  New  Orlewis,  5  La.  Ann.  100;  Stewart  y. 
New  Orleans,  9  id.  401;  Dargan  v.  Mat/or  of  Mobile,  31  Ala.  467; 
Clague  v.    New  Orleans,   13  La.    Ann.   275  ;  Notoell  and  Wife  r. 

*See,  also,  EdiMt  v.  Philaiiflphia  (75  Penn.  St.  342),  15  Am.  Rep.  691;  JfMttt  r.  ifa« 
Hdven  (88Ck>nn.  868),  9  Am.  Rep.  888;  Whcehr  v.  Chichmati  (19  Ohio  St.  19),  8  Am.  T 
888;  Fifherv.  Bnnton  (KH  Mass.  87),  6  Am  Rep  196;  Haiir»v.  OOikoufi  (88  Wis.  814).  14 
Rep  790;  Ibrfww/i  v    Nrn^ich  (88  (^nn.  286),  9  Am.  Rep.  896;  OffO  ^-  lAinsing  (85 
486),  14  Am.  Rep.  499;  MaxmUian  v.  Mayor  (08  N.  Y.  160),  90  Am.  Rep.  468 
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Wriffhf,  3  Allen,  166;  Routulit  v.  Mamfields,  38  Me.  i88;  Siittony^ 
Board  of  Police,  41  Miss.  239;  Alcorn  v.  Philadelphia,  44  Peun. 
SL348;  Baltimore  \\  Howard,  20  Md.  335;  Diamond  \\  Cain,  21  La. 
Ann.  309;  Carrolton  v.  Police^  id.  447;  Richmond  v.  Long,  adm^r, 
17  Qratt.  375;  Praiher  v.  City  of  Lexiiigton,  13  B.  Monr.  559; 
Fishery,  Boston,  104  Mass.  93;  6  Am.  Rep.  196. 

T.  L.  Burnett,  for  appellee. 

CoFER,  J.  The  appellant,  as  administrator  of  Hattio  Pollock, 
deceased,  bronght  this  action  against  the  city  of  Louisville  to 
recover  dama<re8,  under  §  3  of  ch.  57  of  the  Gen.  Stat,  for  the  loss 
of  the  life  of  his  intestate  through  the  alleged  willful  negligence  of 
certiiin  police  officers. 

The  city,  by  its  answer,  put  in  issue  all  the  material  allegations 
of  the  petition. 

At  the  conclusion  of  the  evidence  the  court,  on  the  motion  of 
the  city  attorney,  directed  the  jury  to  find  for  the  defendant,  which 
was  done,  and  a  judgment  was  rendered  in  bar  of  the  action.  From 
that  judgment  this  appeal  is  prosecuted. 

The  first  objection  taken  by  tne  learned  counsel  for  the  appellant 
is,  that  the  court  erred  in  giving  a  peremptory  instruction  after 
evidence  iiad  been  introduced  by  the  city.  But  that  error,  if  it 
be  one,  did  not  prejudice  the  substantial  rights  of  the  appellant, 
if,  as  contended  for  the  city,  there  was  no  evidence  even  conducing 
to  establish  a  cause  of  action  against  it. 

The  charter  requires  that  the  city  shall  haye  and  maintain  a 
police  force.  In  obedience  to  that  requirement,  a  police  force  was 
organized  by  the  appointment  of  the  necessary  officer  and  police- 
men. Two  policemen  appointed  by  the  city  arrested  the  appellant's 
intestate,  without  a  warrant,  on  a  charge  of  infanticide,  and 
remoYed  her  to  the  jail  used  in  common  by  the  city  and  the  Com- 
monwealth. It  was  alleged,  and  the  evidence  conduced  in  some 
degree  to  establish,  that  the  officers  knew  the  condition  of  the  intes- 
tate, and  were  informed  that  it  would  greatly  endanger  her  life  to 
remove  her,  and  that  her  death  was  caused  by  her  removal.  Whether 
the  evidence  would  have  warranted  the  jury  in  finding  that  the 
officers  were  guilty  of  willful  negligence  in  removing  her,  and 
that  her  death  was  caused  by  the  removal,  we  need  intimate  no 
opinion;  for,  conceding  both  these  facts  to  have  been  established,  we 
think  the  appellant  failed  to  make  out  his  case. 


KENTUCKY, 


Pollock's  Adminlatrator  r,  Louisville  < 


The  statute  provides  that,  ^'  if  the  life  of  another  person  .  .  is 
lost  or  destroyed  by  the  willful  neglect  of  another  person  .  .  or 
corporation,  their  agent  or  servants,  then  the  widow,  heir,  or  personal 
representative  of  the  deceased  shall  have  a  right  to  sue  such  person 
or  .  .  .  corporation,  and  recover  punitive  damages  for  the  loss 
or  destruction  of  the  life  aforesaid.'' 

Conceding  (without  intent  to  so  decide)  that  municipal  corpora- 
tions are  embraced  by  the  statute,  wo  proceed  to  inquire  whether 
the  city  is  liable  under  its  provisions  for  the  willful  negligence  of 
policemen  appointed  by  it  in  making  arrest  upon  charges  of  felony. 

The  crime  with  which  the  intestate  was  charged  was  an  offense 
against  the  Commonwealth,  and  not  against  the  city.  The  police- 
men were  therefore  not  engaged  about  the  municipal  and  local 
business  of  the  city,  nor  m  the  discharge  of  any  duty  they  owed  to 
it,  and  consequently  they  did  not  make  the  arrest  or  remove  the 
intestate  as  agents  or  servants  of  the  city,  but  as  officers  of  the  Com- 
monwealth. It  it  be  said  they  had  no  warrant  and  no  reasonable 
grounds  to  believe  that  a  felony  had  been  committed,  and  conse- 
quently had  no  right  to  make  the  arrest  at  all,  it  will  be  sufficient 
to  reply  that  if  the  act  was  done  in  mere  wantonness  and  wholly 
without  authority,  the  maxim  r^j9on(2^/  superior  has  no  applica- 
tion. It  is  only  when  the  servant  is  engaged  about  the  master's 
business  that  it  applies. 

But  we  do  not  regard  the  question  of  the  liability  of  the  city  as 
on  open  one. 

Judge  Dillon,  in  his  treatise  on  the  Law  of  Municipal  Corpora- 
tions (§  773),  thus  states  the  law  on  this  point:  Agreeably  to  the 
principles  just  mentioned  police  officers  appointed  by  a  city  are  not 
its  agents  or  servants,  so  as  to  render  it  responsible  for  their  unlaw- 
ful or  negligent  acts  in  the  discharge  of  their  duties;  and  accord- 
ingly a  city  is  not  liable  for  an  assault  and  battery  committed  by  its 
police  officers,  though  done  in  an  attempt  to  enforce  an  ordinance 
of  the  city;  nor  for  an  arrest  made  by  them  which  was  illegal  for 
want  of  a  warrant;  nor  for  their  unlawful  acts  of  violence  whereby, 
in  the  exercise  of  their  duty  of  suppressing  an  unlawful  assem- 
blage of  slaves,  the  plaintiff's  slave  was  killed."  The  author  cites 
But f rick  v.  LoweUy  1  Allen,  172;  Kimball  r.  Boston,  id.  417;  Pes- 
terfield  v.  Vickers,  3  Coldw.  205;  Beady  T.  Mayor,  etc.,  6  Ala.  327; 
Dargan  v.  Mobile,  81  id.  469;  BUkmond  ¥•  Lor^g^  admW,  17  Gratt 
375. 
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The  same  principle  >vas  recognized  by  this  court  in  Greenwood 
V.  CUy  of  IjOuisvUle,  infra,  in  which  it  was  held  that  the  city  ww 
not  liable  for  an  injury  sustained  by  the  plaintifif  in  consequence  of 
the  negligence  of  members  of  the  fire  department  of  the  city  while 
engaged  in  their  duties  in  going  to  extinguish  a  fire. 

These  cases  all  rest  on  the  ground  that  the  municipal  corpora- 
tion represents  the  Commonwealth,  and  municipal  officers,  while 
engaged  in  those  duties  which  relate  to  the  public  safety  and  the 
preservation  of  public  order,  arc  the  servants  of  the  State. 

We  are  therefore  of  opinion  that,  assuming  as  true  all  that 
the  evidence  conduced  in  any  degree  to  establish,  the  appellant 
failed  to  make  out  a  case  entitling  him  to  recover. 

His  counsel  cites  Johnson  v.  Municipality^  5  La.  Ann.  100,  and 
(Hague  v.  New  Orleans,  13  id.  275,  in  which  a  different  conclusion 
was  reached.  The  case  of  Johnson  v.  Municipality  was  examined 
by  the  Supreme  Court  of  Alabama  in  Dargan  y.  Mobile,  and  by  the 
Court  of  Appeals  of  Virginia,  in  Richmond  y.  Long,  and  rejected 
bj  both  as  unsound.  And  the  Supreme  Court  of  Louisia)ia,  in 
Stewart  v.  New  Orleans,  9  La.  Ann.  461,  decided  differently,  and 
in  effect  overruled  its  decision  in  Johnson^s  case,  so  that  in  fact 
cponsel  has  produced  but  a  single  case  to  sustain  his  position. 

Bat  if  we  regard  the  rule  announced  in  Johnson  v.  Municipalitff 

and  Claque  y.  Neto  Orleans    as    the  settled  law  of  that    State, 

there  is  scill  an  overwhelming  weight  of  authority  in  favor  of  the 

oonclnsion  we  have  reached,  and,  in  our  opinion,  it  is  sustained  bj 

the  better  reasons. 

Judgment  afirmed. 


Greenwood  v.  Louibvillb. 

a3  BuBh,226.) 

Municipal  eorporaiion  —  rMponsibUUy  for  negligence  pffremm. 

A  mnsicipal  oorporation,  required  by  law  to  maintain  a  fire  department,  ia 
not  liable  for  the  negligent  conduct  of  its  firemen  in  the  discharge  of  their 
duty ;  and  so,  where  such  firemen,  while  on  the  way  to  a  fire,  carelessly 
ran  upon  and  injured  a  person,  held,  that  the  city  was  not  responsible.* 


Jooeft  T.  CUy  of  Neva  Haven  (38  Conn.  aeS),  9  Am.  Rep.  888;  Wliedir  y.  City  ai 
ObttUmtA  ISOfaioat.  19,SAm.Rep.a68;  Haves  ▼.  Cftyo/  (Mil6otli(88  Wis.  414),  14  Am. 
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A  C'LION  for  damages.     Tbc  opinion  states  the  facts. 

Bd wards  &  Seymour y  for  appellant 
T.  L.  Burnett^  for  appellee. 

PBYOR9  J.  The  appellanty  Laura  A.  Qreenwood,  institoted  ibis 
action  against  the  city  of  LouisTille,  alleging  in  her  petition  the 
existence  of  an  organization  known  as  the  Fire  Department,  under 
the  exclasive  control  of  the  city,  created  for  the  purpose  of  extin- 
guishing fires;  that  the  agents  and  employees  of  the  defendant, 
when  on  their  way  to  extinguish  a  fire  with  a  steam  firo  engine, 
drawn  by  horses  and  moving  at  a  rapid  and  dangerous  speed,  care- 
lessly and  negligently  permitted  the  tongue  of  the  engine  to  become 
detached  therefrom,  and  by  reason  thereof  the  engine  ran  U}X)n  the 
sidewalk  on  Seventh  street,  where  the  appellant  was  standing, and 
where  she  had  the  lawful  right  to  be,  and  ran  over  the  plaintiff  (appel- 
lant), greatly  injuring  her  person  and  causing  great  bodily  pain, 
etc.;  that  the  injury  resulted  from  the  negligence  of  tho employees 
of  defendant  and  the  defective  machinery  to  which  the  horses  were 
attached,  etc.;  that  the  employees  were  acting  at  the  time  by  the 
direction  and  under  the  authority  of  defendant. 

To  this  petition  the  city  filed  an  answer,  denying  any  negligence 
by  those  in  charge  of  the  engine  and  traversing  the  allegations  of 
the  complaint,  and  further  answering,  alleged  that  the  generml 
council  of  the  corporation  was  required  by  legislative  enactment  to 
provide  a  fire  department  within  the  city  of  Jiouisville  for  the  bene- 
fit of  the  public,  and  to  provide  by  ordinance  for  a  perfect  and 
complete  organization  of  the  same,  and  to  furnish  all  things  neces- 
sary for  the  use  of  this  department.  That  a  chief  engineer  of  this 
department  is  elected  every  two  years  by  the  qualified  voters  of  the 
cit7,  and  is  required  to  execute  a  bond  for  the  faithful  discharge  of 
his  dnties.  That  all  the  power  exercised  by  the  city  in  reference  to 
this  department  is  exclusively  for  the  public  benefit,  and  extends 
no  further  than  to  provide  the  necessary  means  for  maintaining  the 
organization,  etc. 

It  appears  from  tho  testimony  in  the  case  that  while  those  in 
charge  of  the  engine  were  on  their  way,  with  great  speed,  to  iht 
fire,  the  tongne  became  detached  and  the  engine  ran  upon  theaidd- 
walk,  knocking  appellant  down  and  seriously  injuring  her. 
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lT))on  these  facts  the  court  below,  at  the  instauce  of  the  attorney 
for  the  city,  instructed  the  jury  to  find  for  the  defendant 

Although  the  question  involved  in  the  case  has  not  been  passed 
apoD  by  this  court,  the  principle  applicable  to  such  cases  has  been 
BO  long  recognized  by  both  the  elementary  authorities  and  the 
reported  cases  as  no  longer  to  admit  of  controversy. 

If  the  servants  or  agents  for  whose  acts  the  municipal  corpora- 
tion is  sought  to  be  made  liable  are  under  the  control  of  the  cor- 
poration, with  the  power  to  remove,  or  to  hold  them  responsible 
for  the  manner  in  which  they  discharge  their  duties,  and  those 
duties  relate  to  the  exercise  of  corporate  powers  for  the  special 
benefit  of  the  corporation,  the  maxim  respondeat  superior  applies  ; 
bat  if  they  are  elected  or  appointed  in  obedience  to  a  statute  to 
perform  a  public  service  not  peculiarly  local  or  corporate,  and  are 
independent  of  the  corpomtion  as  to  the  tenure  of  office  and  the 
manner  of  discharging  the  duties  pertaining  to  it,  such  are  not 
the  agents  of  the  corporation,  for  whose  acts  or  negligence  the  cor- 
poration is  liable.    Dillon  on  Municipal  Corporations,  page  731. 

It  is  laid  down  as  law  by  the  author  referred  to,  that  although 
a  city  has  the  power  to  establish  a  fire  department  and  to  appoint 
and  remove  its  officers,  still  it  is  not  liable  for  the  negligence  of  fire- 
men appointed  and  paid  by  it,  who,  when  engaged  in  their  line  of 
duty,  ran  over  and  injured  the  plaintiff;  and,  upon  the  same  prin- 
ciple, it  has  been  held  that  a  municipal  corporation  is  not  liable  for 
an  nssault  and  battery  committed  by  one  of  its  police  in  an  attempt 
to  discharge  his  duty. 

The  city  of  Louisville  is  required  by  the  sovereign  power  (the 
legislature)  to  establish  and  maintain  a  fire  department  and  to  pro- 
vide for  an  election,  by  the  qualified  voters  of  the  city,  of  a  chief 
engineer,  whose  duties  shall  be  defined  by  ordinance.  The  duties 
here  imposed  are  of  a  legislative  ciiaracter,  and  although  there  may 
be  an  improper  exercise  of  the  power  conferred,  still  for  such  neglect 
or  omission  of  duty  a  corporation  has  never  been  held  liable. 

The  true  distinction  in  such  cases  seems  to  be  that  '^  where  the 
duties  imposed  are  of  a  legislative  or  judicial  niiture,  and  the 
proper  exercise  of  them  depends  upon  the  judgment  of  those  of 
whom  they  are  required,  the  corporation  is  not  responsible  in  dam- 
ages either  for  a  failure  to  perform  them  or  for  errors  in  their  per- 
formance.*'    Brinckmeyer  v.  The  City  of  Evansville,  29  Ind.  190. 

**Inthe  absence  of  express  statute,  municipal  corporations  are 
Vol  XXVI.—  34 
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no  more  liable  to  actions  for  injuries  occasioned  by  reason  of  neg- 
ligence in  using  or  keeping  in  repair  the  fire  engines  owned  by 
them  than  in  the  case  of  a  town*honse  or  public  way."  Fisher  ?. 
Boston,  104  Mass.  87;  6  Am.  Bep.  196. 

Where  the  duties  are  purely  ministerial^  a  neglect  to  discharge 
them  will  create  the  liability  when  an  injuty  occurs  by  reason  of 
the  neglect  or  omission  of  duty. 

We  have  been  referred  to  no  authority  by  counsel  for  the  appel- 
lant in  support  of  the  error  complained  of,  and,  on  the  other  hand, 
all  the  adjudged  cases  we  have  seen  bearing  on  the  question  sustain 
the  action  of  the  court  below,  Hafford  v.  New  Bedford,  16  Oray, 
277 ;  Eastman  t.  Meredith ,  36  N.  H.;  Biaelow  y.  Randolph^  14 
Gray,  641 ;  Wheeler  v.  City  of  Cincinnati,  19  Ohio  St.  19  ;  Weight* 
man  y.  Washington,  1  Black,  42;  Dargan  v.  Mobile,  31  Ala.  469. 

Judgment  affirmed. 


in  THX 


SUPREME    COURT 


OF 


TEXAS. 


Beloheb  v.  Weayeb. 

(46Tox.»B.) 
MmrHsd  tooman'g  aeknawledffment^~8ujfMeneif€f. 

li  ewtlffing  the  acknowledgment  of  a  married  woman's  deed,  there  need  nol 
be  a  literal,  though  there  muat  be  a  aubstantial,  compliance  with  the  terms 
of  the  atatate ;  nor  need  the  exact  words  of  the  statute  be  employed  If 
cquiyalents  are  used ;  and  the  omission  of  a  word  will  be  supplied  if  possi- 
ble by  reasonable  intendment. 

la  the  certificate  of  an  acknowledgment  of  a  deed  by  a  married  woman,  the 
words  "  without  any  bribe,  threat  or  compulsion/'  Aeld,  equivalent  to  the 
rtatutory  word  "  willingly ; "  the  same  of  '*  contract,"  for  **  retract"* 

rilHE  opinion  states  the  case. 

Robertsons  &  Herndon^  for  appellant. 

BoBBBTS,  0.  J.    The  only  qnostton  in  the  case,  as  stated  by 
counsel  on  both  sides,  is,  did  the  District  Oourt  err  in  admitting 

*8ee  Wmu  ▼.  Graves  (107  Maae.  8SB),  9  Am.  Bep.  98;  Kerr  r.  Rumdl  (09  m.  666),  18  Am. 
ae|».aM;  Merritt  r,  Tate»  (nm.  9»),  a  Am.  Rep.  198;  Orooe ▼.  Tbdd  (41  Md.  6»9, 90  Am. 
Bqi  79;  Slnoer  AT/.  Co.  ▼.  Booh  (M  Penn.  St  449),  84  Am.  Bep.  904;  JohnsUm  ▼.  WaOaei 
881),  91  Am.  Bep.  6B9. 
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in  evidence  the  deed  of  a  married  woman,  to  which  was  attached 

the  following  certificate  : 

> 

**  The  State  op  Texas,  ) 

County  of  Smith,        \ 

**  Personally  appeared  before  me,  Samuel  D.  Gibbs,  Chief  Justice 

of  Smith  county,  Woody  Belcher,  party  to  a  deed  bearing  date 

November  the  29th,  1858,  and  acknowledged  that  he,  the  said 

Belcher,  signed  the  said  deed,  for  the  purposes  and  consideratioDs 

therein  set  forth  and  expressed,  and  Ellen  Belcher,  wife  of  said 

Belcher,  also  a  party  to  said  deed,  whose  signature,  with  her  mark 

to  the  same,  being  by  me,  said  Qibbs,  examined  privately  and 

apart  from  that  of  her  husband,  and  having  the  said  deed  fully 

explained  to  her,  she,  said  Ellen  Belcher,  acknowledged  that  she 

signed  the  said  deed  without  any  bribe,  threat,  or  compulsion  from 

that  of  her  husband,  and  that  she  does  not  wish  to  contract  the 

same.     Given  under  my  hand  and  seal  of  the  County  Court  of 

Smith  county,  at  Tyler,  this  the  29th  day  of  November,  1858. 

"  Samuel  D.  Gibbs, 

Chief  Justice,  Smith  Co  J*' 


IC 


The  form  of  the  certificate  prescribed  by  the  statute  is  as  follows, 
so  far  as  it  relates  to  the  wife  : 

*'  Personally  appeared y  wife  of  ,  parties  to  a 

certain  deed  or  writing,  bearing  date  on  the day  of ,  and 

hereto  annexed,  and  having  been  examined  by  me  privily  and  apart 
from  her  husband,  and  having  the  same  fully  explained  to  her, 

she,  the  said -^  acknowledged  the  same  to  be  her  act  and 

deed,  and  declared  that  she  had  willingly  signed,  sealed  and  deiiv- 
ered  the  same,  and  that  she  wished  not  to  reti-act  it" 

The  statute  provides  that  any  certificate  showing  that  the  requi- 
sites of  the  law  have  been  complied  with  shall  be  as  valid  as  the 
form  hera  prescribed.  The  enacting  clause  does  not  use  exactly 
the  same  terms  as  those  used  in  the  form  prescribed.  It  is,  that 
the  wife,  "  being  privily  examined  by  such  officer,  apart  from  her 
hnsbaiid,  shall  declare  that  she  did  freely  and  willingly  sign  iind 
seul  the  said  writing,  to  be  then  shown  and  explained  to  her,  and 
wishes  not  to  retract  it,  and  shall  acknowledge  the  said  deed  or 
writing  so  again  shown  to  her  to  be  her  act ;  thereupon  such  jadge 
or  notary  shall  certify  such  privy  examination,  acknowledgment 
and  declaration  under  his  hand  and  seal,''  etc. 
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The  word  "  freely"  may  be  omitted  in  the  certificate,  because  ii; 
is  omitted  iu  the  form.  The  word  *"  seal "  may  be  omitted,  because 
when  this  deed  was  made  a  seal  was  not  necessary.  The  words 
^a!)d  deed,"  in  connection  with  "act,"  may  be  omitted,  because, 
thoagh  in  the  form,  it  is  not  in  the  same  connection  in  the  eunct- 
ing  clause.  So  the  word  "  delivered  "  is  in  one  and  not  in  the 
other.  The  form  does  not  include  that  the  deed  was  "shown  to 
her,"  as  contained  in  the  enacting  clause  of  the  law. 

The  substance  of  what  must  be  stated  in  the  certificate  is  nomi- 
nally, at  lesist,  divided  by  the  statute  into  three  parts  —  the  privy 
examination,  the  acknowledgment,  and  the  declaration.  This 
division,  when  wo  come  to  apply  the  law  in  fact,  will  be  found 
more  nominal  than  real,  because  the  statute  does  not  itself  make  a 
perspicuoas  and  distinctive  division  in  specifying  the  things  neces- 
sary to  be  done. 

The  certificate  of  the  officer  should  show  substantiallv  that  the 
things  required  by  the  statute  had  been  done.  This  might  be 
shown  in  a  certificate,  wherein  each  part  is  not  separately  presented, 
but  even  rather  confusedly  intermixed,  if,  upon  a  consideration  of 
the  whole  certificate,  it  could  bo  si'cn  that  they  had  been  done.  In 
other  words,  what  is  stated  in  the  certificate  is  intended  as  a  repre- 
sentation on  paper  of  what  was  done  in  the  dif^charge  of  this  duty 
imposed  tipon  the  officer  by  the  law;  and  although  tlie  representa- 
tion may  blend  the  parts  in  one,  or  use  language,  in  making  the 
representation,  not  technically  appropriate,  still,  if  the  expressions 
used  in  making  the  representation,  as  the  officer  evidently  meant 
them  to  be  used  and  understood,  clearly  i-epresent  the  several 
things  to  have  been  done  which  the  law  requires,  it  will  be  a 
sufficient  certificate.  The  form,  as  given  in  the  statute,  is 
strikingly  variant  from  the  enacting  clause  iu  the  terms  used  to 
represent  what  should  be  done,  as  has  been  shown  by  a  comparison 
of  the  two;  and  if  we  should  examine  the  words  and  expressions 
used  in  the  form  and  in  the  enacting  clause  of  the  law  to  arrive  at 
the  meaning  of  the  legislature  as  to  what  they  intended  should  be 
done,  certainly,  with  equal  propriety,  we  should  examine  the  words 
and  expressions  of  the  officer,  to  arrive  at  his  meaning,  however 
inartificially  expressed,  in  his  effort  to  represent  on  paper  what  he 
had  done. 

The  expressions  representing  the  privy  examination  are  com- 
plete, excepting  some  bad  grammar.     The  declaration  that  she 


0 


270  TEXAS, 

Belcher  v.  Weaver. 


signed  the  deed  without  any  bribe,  threat,  or  compulsion  from  her 
husband,  may  be  regarded  as  tantamount  to  her  haying  signed  it 
freely  and  willingly.  Her  freedom  of  action,  and  willingness  ta 
make  the  deed,  has  reference  to,  and  is  designed  to  n^;ative  any 
improper  influence  or  duress  by  the  husband.  She  may  r^ret  U> 
part  with  her  property,  or  she  may  think  the  price  inadequate,  or  she 
may  be  loth  to  change  her  I'esidence,  and  be  unwillipg  to  execute 
the  deed  for  such  purposes,  in  one  sense,  while  she,  from  consider* 
ations  controlling  her  will,  other  than  any  constraint  from  her 
husband,  may  wish  earnestly,  or  even  anxiously,  to  execute  the 
deed.  Is  it  her  will,  or  is  she  made  the  unwilling  instrument  of 
the  husband's  will,  to  execute  the  deed,  is  the  controlling  qaestion 
under  the  law.  By  the  word  *'  bribe,''  the  officer  most  probably  meant 
undue  influence,  improper  inducement  or  allurement  by  the  hos- 
band,  and,  in  connection  with  the  words  "  threats  or  compulsion," 
sufficiently  indicate  that  she  acted  freely  and  willingly,  in  the 
execution  of  the  deed,  in  reference  to  any  improper  influence  or 
constraint  from  her  husband. 

In  the  case  of  Meriam  v.  Harsen,  2  Barh.  Ch.  232,  Chan- 
cellor Walworth  presented  and  acted  on  this  construction  of  the 
statute  of  New  York  ;  and  the  Supreme  Court  of  that  State,  in 
following  it,  say,  that  'Mf  the  wife  executes  without  fear  or  eompal- 
sion,  she  manifestly  does  it  freely,  and  the  object  of  the  statute  is 
fully  secured."    Dennis  v.  Tarpenny,  20  Barb.  376. 

The  word  "  contract,"  used  in  the  certificate,  was  evidently  used 
by  mistake,  in  writing  it  for  the  word  "  retract,"  as  used  in  the 
statute.  In  a  case  in  this  court,  where  a  certificate  was  defective, 
by  leaving  out  the  word  '^  seal,"  in  what  should  have  been  the 
expression,  *'  Given  under  ray  hand  and  seal  of  office,"  it  was  held, 
that  the  omission  was  evidently  accidental,  and  could  be  supplied 
by  a  construction  of  tlte  whole  instrument.  Nichols  v.  Stewart^ 
15  Tex.  235.  The  mistake,  in  this  instance,  in  the  unintentional 
use  of  one  word  for  another,  is  equally  obvious,  as  the  omiasion 
was  in  that  case. 

The  general  rule  upon  this  subject  is,  that  there  must  be  a  sab- 
stantialy  though  not  a  literal,  compliance  with  the  terms  of  the 
sUitute,  and  that  although  words  not  in  tlie  statute  are  used  in  the 
place  of  others  that  are,  or  words  in  the  statute  are  omitted,  jet, 
if  the  meaning  of  the  words  used  is  the  same,  or  they  repreeent  the 
same  fact,  or,  if  the  omission  of  a  word  or  words  is  immftteriaL  or 
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OAn  be  supplied  by  a  reasonable  and  fair  construction  of  the  whole 
instrument,  the  certificate  will  be  held  sufficient  Monroe  y. 
ArUdge,  23  Tex.  478  ;  Dennis  v.  Tarpenny,  5>0  Barb,  376  ;  Owen 
T.  NorriSy  5  Blackf.  (Ind.)  479 ;  Stems  v.  Doe,  6  id.  476 ;  Pardon 
T.  Dobesberffer,  3  Port.  (Ind.)  389;  Oregory's  Heirs  v.  Ford^  6  B. 
Hour.  481 ;  Langhome  v.  Hobson,  4  Leigh  ( Va.),  24. 

There  may  occasionally  be  found  cases,  in  which  there  has  been, 
in  following  this  rule,  a  very  strict  construction  of  tlie  words  used. 
Bogkin  v.  Rain,  28  Ala.  332  ;  Ala.  L.  L  Co.  v.  Bogkin,  38  id.  510. 

It  is  contemplated  by  the  enacting  clause  of  the  statute  that 
after  the  deed  has  been  fully  explained  to  her,  and  she  has  declared 
that  she  signed  it  freely  and  willingly,  she  should  then  acknowl- 
edge the  deed  to  be  her  act.  This  may  be  designed  as  a  means  of 
impressing  upon  her  that  she  has  not  made  it  her  deed,  by  having 
it  signed  previously,  but  that  she  is  now  doing  that  which  makes 
it  her  deed,  by  acknowledging  it  to  be  her  act. 

In  this  cercificate,  what  is  termed  the  declaration  and  the 
acknowledgment  are  blended  together  by  the  expression  that  ''she, 
Ellen  Belcher,  acknowledged  that  she  signed  the  said  deed,  with- 
out any  bribe,  threat,  or  compulsion  from  her  husband,"  etc.  If 
we  examine  the  whole  instrument,  we  will  find  that  the  officer,  in 
taking  the  acknowledgment  of  the  husband.  Woody  Belcher,  used 
the  expression,  '•  the  said  Belcher  signed  the  said  deed."  He  used 
the  word  "signed"  instead  of  the  word  "executed"  which  is 
used  in  the  statute.  Paschal's  Dig. ,  art.  5007.  He  doubtless  did 
not  know  the  difference  in  the  two  words,  but  regarded  them  as 
meaning  the  same  thing,  and  therefore  used  the  word  *' signed" 
in  the  sense,  as  he  understood  it,  of  "  executed."  So,  too,  when  he 
said  that  the  wife  acknowledged  that  she  signed  the  deed  and  wished 
not  to  retract  it,  he  understood  himself  as  conveying  the  meaning 
that  she  acknowledged  that  she  executed  the  deed.  To  say  that  a 
person  signed  a  deed,  would  be  understood  generally  by  those  not 
Teraed  in  legal  phraseology  as  being  the  same  as,  that  he  executcni 
a  deed.  * 

In  addition  to  this,  the  law  itself  is  not  entirely  free  from  confu- 
sion, not  only  from  the  important  differences  in  the  language  of  the 
enacting  clause  and  the  form  prescribed,  as  has  been  shown,  but 
also,  in  making  nominal  divisions  in  the  parts  of  this  transaction, 
▼ithont  any  well-defined  designation  of  the  parts  of  it  consistently 
adhered  to  in  the  enacting  clause,  and  in  the  form.     For,   if  what 
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is  pointed  out  in  the  privy  examination  and  in  the  declaration  has 
been  fully  performed,  it  might  be  difficult  to  perceive  that  all  had 
not  been  done  which  was  necessary  to  include  also  a  substantial 
acknowledgment  of  the  deed  as  being  her  act. 

It  follows,  then,  that  any  artificial  distinctions  being  made  for 
the  purpose  of  showing  that  one  of  the  nominal  parts  are  not  spe- 
cifically embraced,  or  that  one  part  is  defectively  stated,  will  not  avail, 
if  from  the  evident  sense  of  the  whole  instrument  a  reasonable 
conclusion  can  be  arrived  at,  that  the  requisites  of  the  law  have 
been  complied  with. 

Wo  are  of  opinion  that  the  certificate,  though  very  informal, 
was  sufficient,  and  that  the  court  did  not  err  in  admitting  it  in 

evidence. 

Judgment  affii^ied. 


Texas  and  Pacific  Railway  Company  v.  Murphy. 

(46Tex.  :ia6.) 

Negligence  —  quest io ?i  of  fact. 

fn  an  action  for  damages  flUBtained  by  a  person  in  tryini?  to  get  on  board  a 
train  in  motion,  the  court  cliarged,  that  starting  the  train  at  the  instant  of 
giving  the  signal  of  departure,  was  negligence  on  the  part  of  the  defendant; 
and  tliat  wliile  the  attempt  to  board  a  train  moving  rapidly  woald  be  neg- 
ligence on  tlie  part  of  tlie  plaintifT,  such  an  attempt,  if  tlie  train  were  mov- 
ing slowly,  would  not  l>e  negligence  on  lii:)  pait.  /frld,  error  ;  the  question 
wjiH  for  tlie  jury.* 


A 


OTION  for  damages  sustained  bj  plaintiff  wliile  attempting  to 
get  on  hoard  defendants'  train  in  motion,  at  a  station.  It 
appeared  tliat  the  cars  were  started  at  the  instant  of  giving  the 
signal  for  departure.  Verdict  for  plaintiff,  and  defendant  appealed. 
The  other  facts  sufficiently  appear  in  the  opinion. 

George  L.  f filly  for  appellee.  • 

Roberts,  C.  J.     [Omitting  minor  points,  and  statements  of  fact 
substantially  given  hereafter.) 

Tliere  were  some  facts  established  with  reasonable  certainty,  to 

*  See  Bpp^ndorf  y.  BrotMyn  (Utu.  etc.,  RaUmad  On.  <f»  V.  T.  19S),  ff  Am.  B«p.  tTl; 
Don  v.  MiamnarU  eU.,  R.  R.  Co,  (.50  Mo.  27),  21  Am.  Bep.  871. 
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wit,  that  the  train  was  moying  and  had  gono  abont  a  car's  length 
when  the  plaintiff  got  to  it  and  reached  up  to  get  on ;  that  it 
started  with  a  jerk,  and  increased  its  speed  rapidly  after  starting  ; 
that  plaintiff  went  along  with  the  car  holding  to  the  railing,  try- 
ing to  get  up,  and  was  thrown  from  the  car  in  crossing  a  ditch,  about 
fifty  or  sixty  feet  from  the  place  where  he  reached  the  car ;  that  a 
man  (by  the  name  of  Shed)  ran  before  him  and  got  up  at  the 
enttance,  and  reached  back,  and  tried  to  help  the  plaintiff  get  up ; 
and  that  the  bell  was  ringing  just  after  the  train  started,  being 
certainly  heard  after  the  jerk  in  starting.  A  pass  ticket  was  found 
on  the  person  of  plaintiff  after  he  was  hurt. 

The  court  charged  the  jury,  in  effect,  that  the  defendant  was 
gnilty  of  negligence  in  the  management  of  the  train,  if  the  con- 
ductor, after  stopping  a  very  short  space  of  time,  gave  the  signal 
of  departure,  and  at  the  same  instant  of  giving  said  signal  caused 
the  train  to  move,  and  plaintiff  was  injured  by  the  force  and  mov- 
ing of  the  train  while  he  was  attempting  to  get  in  the  car.  From 
this  it  is  evident  that  the  judge  regarded  the  signal  stated  in  the 
petition,  and  spoken  of  by  the  witnesses,  as  an  invitation  to  passen* 
gera  to  get  into  the  cars,  and  the  wrong  done  was  in  not  giving 
time  afterward  for  them  to  do  so  before  moving  the  train. 

In  defining  the  rules  of  law  applicable  to  contributive  negligence, 
the  court  presented  three  distinct  combinations  of  fact,  having 
reference  to  the  speed  at  which  the  train  was  running  when  the 
plaintiff  reached  it  and  made  the  attempt  to  get  on  ;  that  is,  that 
it  would  be  contributive  negligence,  if  the  plaintiff  attempted  to 
get  on  when  it  was  running  rapidly  ;  it  would  not,  if  the  train  had 
b^n  to  move  slowly  ;  but  if  the  train  had  begun  to  move,  and 
after  it  had  started  to  leave  said  station,  and  when  it  was  under 
way,  the  plaintiff  was  not  induced  to  get  on  the  train  by  the  invi- 
tation  or  conduct  of  the  managei's  of  the  train,  then  it  was  a  ques- 
,tion  for  the  jury  to  determine,  whether  his  attempting  to  get  on 
the  train  was  culpable  negligence  or  not. 

The  court  determined,  as  matter  of  law,  that  the  fact  of  start- 
ing the  train  instantly,  ujwn  giving  the  signal  of  departure, 
was  an  act  of  negligence  or  misconduct  on  the  part  of  defendant, 
and  that  the  act  of  attempting  to  get  on  a  train,  moving  rapidly, 
was  negligence  on  the  part  of  plaintiff ;  but,  if  the  train  was 
moTiTig  slowly,  it  would  not  be  an  act  of  negligence  on  the  part  of 
plttiitiff. 

YoL.  XXVI  — 35 
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The  issaes  before  the  jarj,  arising  upon  the  pleadings  and  e^i- 
dence,  were  :  First.  Had  the  plaintiff  proved,  to  their  satisfacUon, 
the  facts  alleged  in  the  petition  to  have  been  done  by  the  defend- 
ant ?  Second.  Had  the  plaintiff  shown  that  such  acts,  so  done, 
amounted  to  a  breach  of  duty,  or  wrong  to  the  plaintiff,  so  as  to 
main  them  negligent  or  wrongful  ?  And,  third.  Had  the  plaintiff 
shown  that  such  neglectful  or  wrongful  acts  caused  the  injury 
alleged  ?  The  answer  of  the  jury  to  these  questions,  by  a  general 
Terdict,  is  yes  or  no.  Now,  can  the  court  tell  the  jury  that  the 
plaintiff  has  proved,  by  certain  witnesses,  satisfactorily,  that  the 
cars  were  moving  slowly,  when  plaintiff  reached  them  to  get  on, 
and  that  they  were  started  at  the  instant  of  giving  the  signal  for 
departure  ?  This  the  court  did  not  do,  because  it  would  bo  assum- 
ing to  direct  the  jury  as  to  what  conclusion  they  should  arrive  at 
as  to  the  weight  of  the  evidence  before  them.  Can  the  court,  with 
any  better  reason,  tell  the  jury  that  such  acts,  if  established,  con- 
stituted a  breach  of  duty,  or  wrong  to  plaintiff,  on  tho  part  of 
defendant?  This  the  court  did  charge,  in  substance,  and,  in 
doing  80,  assumed  to  know,  and  declare  as  matter  of  law,  that 
moving  the  train  at  the  instant  of  giving  the  signal  of  departure 
was  a  breach  of  duty,  or  a  wrongful  or  negligent  act,  on  the  part 
of  the  defendant.  But  it  does  more.  It  assumes  to  be  a  matter 
of  law,  that  the  act  of  attempting  to  get  on  the  train,  moving 
slowly,  under  such  circumstances,  would  not  be  an  act  of  con- 
tributivo  negligence  on  the  part  of  the  plaintiff.  This  charge 
decided  for  tho  jury  the  whole  of  the  facts  of  negligence  against 
the  defendant,  in  the  management  of  the  train,  and  in  the  effort 
of  plaintiff  to  get  on  it,  if  they  sliould  be  satisfied,  from  the 
evidence,  that  the  other  facts  were  established  as  stated  in  the 
charge. 

Negligence,  in  one  sense,  is  a  quality,  attaching  to  acts  depend- 
ent upon,  and  arising  out  of,  the  duties  and  relations  of  the  parties 
concerned,  and  is  as  much  a  fact  to  be  found  by  the  jury,  as  the 
alleged  acts  to  which  it  attaches,  by  virtue  of  such  duties  and 
relations.  If  a  law  can  be  found  which  declares  that  it  is  the  duty 
of  the  conductor  of  a  train  to  give  a  signal  of  departure,  and  then 
wait  a  reasonable  .time  for  passengers  to  get  into  the  oars  before  mov- 
ing  the  train,  the  court  can  declare,  as  matter  of  law,  that  the  simol* 
taneous  givhig  the  signal  and  moving  the  train  is  an  act  of  negli- 
gence, in  reference  to  one  who  sustains  the  relation  of  a 
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who  has  not  been  allowed  a  reasonable  time^  after  the  signal  is 
given,  to  get  upon  the  train.  So,  too,  if  a  law  can  be  found  whicli 
declares  that  it  shall  not  be  deemed  an  act  of  negligence  to  attempt 
to  get  upon  a  train,  while  moving  slowly,  if  it  has  been  started  at 
the  same  time  the  signal  of  departui-e  is  given,  the  court  may  so 
tell  the  jury ;  and,  in  their  finding  of  the  acts  to  which  such  legal 
consequences  attach,  they  will  also  find  the  fact  of  negligence  in 
the  one  case,  and  the  absence  of  it  in  the  other.  In  the  absence  of 
any  such  law,  defining  the  acts  which  constitute  negligence,  it  is 
a  fact  to  be  found  by  the  jury,  upon  evidence,  as  any  other  material 
fact 

This  will  suffice  to  indicate  the  exact  point  to  be  considered  in 
this  opinion. 

We  are  of  opinion  that  the  charge  of  the  court  is  erroneous,  in 
instructing  the  jury  as  if  such  laws  did  exist  as  applicable  to  this 
case,  and  in  thereby  relieving  the  jury  from  finding  the  fact  of 
negligence,  both  as  to  plaintiff  and  as  to  defendant,  in  the  matters 
mentioned,  rehiting  to  each  one  respectively. 

It  has  long  been  the  settled  policy  of  the  laws  of  this  State^  to 
keep  separate  and  distinct,  and  to  define  accurately,  the  respective 
functions  of  the  judge  and  of  the  jury  in  the  trial  of  cases, 
both  civil  and  criminal.  As  early  as  1853,  the  legislature,  in  pur- 
soance  of  this  policy,  enacted  a  law,  that  is  still  in  force,  which 
indicates  a  radical  departure  from  the  mode  of  proceeding  in  trials, 
as  practiced  in  the  courts  of  England  and  of  many  if  not  most  of 
the  American  States,  wherein  the  common  law  prevails.  It  is  as 
follows :  The  judge  "  shall  not  in  any"  case,  civil  or  criminal, 
charge  or  comment  on  the  weight  of  evidence.  He  shall  so  frame 
his  charge  as  to  submit  questions  of  fact  solely  to  the  decision  of 
tiie  jury,  deciding  on  and  instructing  them  as  to  the  law  arising 
on  the  facts,  distinctly  separating  the  questions  of  law  from  ques- 
tions of  fact.  He  shall  not  charge  or  instruct  the  jury  in  any 
case,  unless  the  charge  shall  have  been  by  him  first  reduced  to  writ- 
ing and  signed,  and  every  such  charge  shall  be  given  in  the  precise 
words  m  which  it  shall  have  been  written."  PaschaPs  Dig.,  art 
1464  This  is  mandatory  and  peremptory.  It  leaves  no  discretion 
to  the  judge,  as  to  whether  or  not  he  shall  **  charge  or  comment 
on  the  weight  of  evidence,**  or  as  to  whether  or  not  he  shall  "  sub- 
mit v^nestions  of  fact  solely  to  the  jury."  It  is  a  positive  direction 
to  a  judge  as  to  what  he  shall  do  in  the  trial  of  a  case  in  his  courti 
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howeyer  diiferent  may  be  the  mode  of  trying  cases  in  the  courts  of 
other  coantriesy  of  which  he  may  be  informed  by  law-writers  or  by 
precedents.  This  is  our  system  of  procedure.  The  judge  is  for- 
bidden  by  law  either  to  aid  a  jury,  or  to  infcinge  upon  their  proT- 
ince  in  weighing  the  evidence  or  in  deciding  upon  the  facts,  in 
every  case  submitted  to  them.  It  presupposes  that  the  jury  is  as 
competent  to  find  tiie  facts  as  the  judge  is  to  declare  the  law. 
This  admits  of  no  exception,  so  far  as  his  duty,  enjoined  by  law,  is 
concerned,  whether  the  facts  are  plainly  established  by  the 
evidence,  for  one  side  or  the  other,  or  are  complicated  or  doubt- 
ful. It  has  been  held  by  this  court  that  the  District  Conkrt 
had  no  right  to  order  a  nonsuit  in  any  case  for  want  of  sufficient 
evidence. 

A  demurrer  to  evidence,  though  it  has  been  sanctioned,  may  be 
said  to  be  almost  obsolete  in  our  practice.  The  judge's  power  to 
control  the  result  of  a  case,  in  reference  to  the  facts,  is  upon  a 
motion  lor  a  new  trial,  when  the  proper  objection  to  the  verdict  of 
the  jury  is  made  for  that  purpose. 

Notwithstanding  this  policy  of  the  law,  so  rigidly  enjoined,  it 
does  not  follow  that  every  departure  from  the  prescribed  rule  will 
authorize  this  court  to  reverse  the  case  in  which  it  occura.  It  would 
be  an  error  of  law  ;  but  to  require  a  reversal  in  this  court,  it  must 
be  a  material  error,  to  the  prejudice  of  the  party  complaining  of  it. 
A  case  may  be  made  out  so  plainly  on  one  side,  or  ma/  be  so  clearly 
defective  in  the  evidence  to  sustain  it,  that  although  the  court  di« 
rected  the  jury  to  find  a  verdict,  and  how  to  find  it,  it  wonld  not 
be  a  material  error,  to  tlie  prejudice  of  the  party  cast  in  the  suit, 
for  which  this  court  would  be  required  to  reverse  the  judgment  on 
that  account.     Lea  v.  Hernandezy  10  Tex.  137. 

So  in  a  case  like  the  present,  the  acts  of  negligence  on  the  part 
of  the  plaintiff  or  defendant  might  be  of  a  character  so  extreme, 
and  80  indisputably  established  by  uncoutro verted  evidence,  direct, 
and  not  conflicting,  that  if  the  court  departed  from  the  prescribed 
rule,  in  telling  the  jury  that  such  acts  amounted  to  negligence,  it 
might  be  that  this  court  could  determine  tliat  such  a  charge  had 
not  been  prejudicial  to  the  rights  of  the  party  complaining  of  it, 
which  would  certainly  be  necessary  to  sustain  such  a  charge. 

CooLEY,  C.  J.,  in  a  very  able  and  searching  review  of  the  cases 
upon  the  subject  of  contributive  negligence,  says  that  "  negligence 
consists  in  a  want  of  that  reasonable  care  which  would  be  exercised 
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by  a  person  of  ordinary  prudence,  under  all  existing  circumstances^ 
in  view  of  the  probable  danger  of  injury." 

*'A8  agencml  rule,  it  cannot  be  doubted  that  the  question  of 
negligence  is  a  question  of  fact,  and  not  of  law."  And  while  ad- 
mitting that  there  are  plain,  cases,  in  which  it  has  been  held  that 
the  jndge  may  rightfully  instruct  the  jury,  as  matter  of  law,  that 
the  action  cannot  be  maintained,  he  says  :  ''The  case,  however, 
most  be  a  very  clear  one,  which  would  justify  the  court  in  taking 
upon  itself  this  responsibility."  "But  while  there  is  any  uncer- 
tainty, it  remains  a  matter  of  fact  for  the  consideration  of  the  jury." 

The  court,  in  taking  this  responsibility.,  must  assume  to  be  the 
judge  of  the  proper  standard  of  ordinary  prudence,  which  would 
likely  be  different  with  different  judges;  and  each  judge  would  make 
his  standard  of  prudence  the  law  of  the  case,  and  thereby  the  law 
vonld  change  with  a  change  of  judges,  who  might  be  called  upon  to 
administer  it  It  is  only  necessary  to  examine  the  numerous  reported 
cases  to  see  the  different  opinions  of  different  judges  upon  the  sub- 
ject. In  Massachusetts,  for  instance,  it  is  held,  as  matter  of  law, 
that  the  attempt  to  get  on  a  moving  train  is  prima  facie  contribu- 
tWe  negligence.     Harvey  v.  E,  li.  Co.,  116  Mass.  269. 

In  Pennsylvania,  in  a  similar  case,  the  court  below  charged  the 
JQiy,  that  *'  if  the  train  was  distinctly  running  on  the  track  when 
the  plaintiff  attempted  to  enter,  he  was  guilty  of  negligence,  and 
cannot  recover."  It  was  held  to  be  error;  and  the  Supreme  Court 
said,  ''It  was  for  the  jury  to  say  whether  the  danger  of  boarding 
the  train,  when  in  motion,  was  so  apparent  as  to  make  it  the  duty 
of  the  passenger  to  desist  from  the  attempt."  Johnson  v.  The  W. 
C.  &  P.  R.  R.  Co.,  70  Penn.  St.  357. 

The  same  diversity  of  opinion  may  be  found  to  prevail  upon 
nearly  every  fact  relating  to  the  subject  of  negligence,  in  the  differ- 
ent conrts  of  the  different  States  of  the  Union.  It  must  be  con- 
sidered also  that  no  two  cases  ever  came  into  court  with  exactly  the 
same  combination  of  circumstances,  and  that  every  new  case  must 
present  some  shade  of  difference  from  every  other,  in  its  facts. 
Hnst  we  now^  in  the  inception  of  our  adjudications  upon  this  sub- 
ject, start  out  in  the  search  through  the  thousands  of  reported  cases, 
to  find  the  opinions  of  judges,  as  to  the  common  and  ordinary 
standard  of  prudence,  in  reference  to  every  act,  and  every  combina- 
tion of  acts  relating  to  negligence,  or  shall  we  follow  the  plain  com- 
mand of  our  own  statute,  by  submitting  to  the  decision  of  the  jury> 
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as  the  sole  jadges  thereof,  the  fact  of  negligence  as  well  as  all  other 
facts  in  every  case?    The  question  is  easily  answered. 

By  our  general  laws,  relating  to  railroads,  certain  duties  are 
imposed  upon  companies  running  passenger  and  freight  trains  upon 
their  roads,  such  as  posting  up  signs  where  common  roads  cross  the 
track,  badges  worn  by  certain  officers,  giving  notice  of  time  of  run- 
ning cars^  receiving  and  transporting  passengers  and  freight,  when 
presented  a  reasonable  time  previous  to  starting  from  the  stations, 
ringing  a  bell  or  blowing  a  whistle  in  passing  roads  and  streets, 
providing  brakes  and  careful  brakemen,  stopping  at  the  stations 
five  minutes^  the  breach  of  which  duties  so  prescribed  may  be 
declared,  as  matters  of  law,  to  be  wrongful  or  negligent,  when  the 
acts  constituting  the  breach  of  duty  may  affect  any  one  injurioosly* 
Railroad  companies  may  also  make  reasonable  regulations  of  their 
own  for  the  management  and  running  of  their  trains,  or  they  may 
follow  general  customs  in  such  management  and  running;  which, 
when  established,  known,  and  acted  upon  by  the  public,  may 
impose  upon  the  companies  duties  in  reference  to  others,  a  breach 
of  which,  to  their  injury,  might  render  such  companies  liable  to 
damages.  The  facts  involved  in  such  regulations  and  customs,  upon 
which  duties  would  arise,  not  being  matters  known  to  the  conrt, 
would  have  to  be  proved  as  other  facts,  where  a  breach  of  sach 
duties  might  become  the  subject-matter  of  a  suit  for  damages. 

It  is  presumed  that  in  this  case  the  company  had  some  regulation, 
or  was  governed  uniformly  by  some  custom  in  the  mode  of  reoeiT- 
ing  passengers,  and  in  stopping  and  in  starting  their  trains,  in 
reference  to  that  purpose.  Whether  it  was  regulated  by  the  length 
of  time  during  which  the  trains  stopped,  or  by  ringing  a  bell  or  by 
blowing  a  whistle,  or  by  a  vocal  announcement,  is  not  shown  in 
the  evidence.  The  object  of  ringing  the  bell,  as  spoken  of  by  the 
witnesses,  was  not  explained.  Nor  was  it  shown  whether  or  not 
it  was  customary  for  ordinarily  prudent  men  to  attempt  to  get  upon 
the  train  while  it  was  moving ;  nor  under  what  state  of  circom- 
stances  it  would  be  an  act  of  imprudence  to  attempt  it  With  snch 
evidence  before  the  jury,  they  might  have  been  properly  able  to 
decide  the  facts  of  negligence,  both  of  the  company  and  of  the 
plaintiff,  as  it  was  certainly  their  province  to  have  done  in  this  case. 
Believing  the  charge  to  have  been  materially  erroneous,  the  jadg« 
ment  is  reversed  and  the  cause  remanded. 

Judgment  reversetL 
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(«Tex  ML) 

Jftmjdjpol  eorp&raUon  —  UabilUpfrom  injury  from  Atftet  in  itrmL 

A  nmnkipal  corporation,  having,  by  its  charter,  '*  exclosive  control  and  poww 
over  its  streeta,  alleys  and  public  grounds  and  highways/'  is  not  snbject  to 
to  action  by  a  citizen  who  has  suffered  injury  by  a  negligent  want  of  repair 
in  its  street,  unless  coupled  with  such  powers,  is  an  express  or  implied  oon- 
<Ution  that  it  shall  be  liable  for  such  injuries  * 

4 

ACTION  for  damages.  The  plaintiff,  driving  his  horse  and 
buggy  in  a  public  street  of  the  defendant;  his  horse  slipped 
and  rolled  into  a  ditch  in  the  street  and  was  killed,  and  his  buggy 
iras  injured.  He  had  a  verdict  for  those  damages,  and  defendant 
appealed. 

/.  R,  Kennardy  for  appellant 

Boone  &  Ooodrichy  for  appellee. 

MooBE,  J.  We  are  called  upon  in  this  case,  for  the  first  time, 
to  determine,  whether  an  action  for  damages  can  be 'maintained 
against  a  municipal  corporation,  such  as  a  town  or  city,  to  which 
the  "exclusive  control  and  power  over  its  streets,  alleys,  public 
grounds  and  highways ''  is  given  by  charter  to  a  party  who  has  suf- 
fared  an  injury  occasioned  through  want  of  repair  of  its  streets. 

Numerous  decisions  from  the  courts  of  other  States  maybe  cited 
in  which  such  actions  have  been  incidentally  or  directly  approved 
A  careful  examination,  it  is  believed,  will  show  that  the  precise 
question  which  is  here  presented  has  been  decided  in  by  no  means 
ao  many  of  them,  however,  as  would  be  supposed  on  a  casual  exam- 
ination, leaving  out  of  the  account  the  decisions  of  those  States 
where  such  actions  are  given  by  statute.  But  still  it  cannot  be 
qnestioned  that  such  actions  have  often  been  maintained,  aside  from 
statutory  authority  in  their  support,  in  courts  of  the  highest 
authority,  and  by  jurists  of  pre-eminent  learning  and  ability  ;  and 

*8ee,  also,  hetntlt  v.  BUiHehy  (81  Mich.  84).  4  Am.  Rep.  450;  contra,  Mamitnchid  t. 
Dutmqwt  (20 Iowa,  78),  4  Am.  Rep.  196.  Oonsult  HIU  t.  Boston  (1S2  Mass.  844),  88  Am.  Rflp. 
>&;  Aldrictiv.  Tritrp  ai  b.  1. 141),  28  Am.  Bep.  484. 
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we  should  be  forced  to  admit  that  the  great,  if  not  overwhelming 
weight  of  authority,  was  unquestionably  with  the  affirmative  of  the 
proposition,  if  the  decisions  in  its  favor  were  in  harmony  with  each 
other.  But  they  are  in  irreconcilable  conflict,  in  respect  to  the  groands 
on  which  it  is  held  the  action  arises  and  is  to  be  maintained,  where 
any  effort  is  made  to  develop  the  principle  of  law  upon  which  the 
right  of  action  is  founded,  if  it  has  any  solid  support  beyond  the 
general  current  of  decisions  in  the  courts  of  the  New  England 
States  in  its  favor,  and  it  is  there  held  that  such  actions  are  not  main- 
tained by  the  common  law.  Mower  v.  Inhabitants  of  Leicester^  9 
Mass.  247;  Barney  v.  City  of  Lowell,  98  id.  570;  Mitchell  y.  City 
of  Rockland,  52  Me.  118. 

It  is  believed  to  be  now  admitted  everywhere  that  an  individual 
action,  unless  authorized  by  statute,  cannot  be  maintained  against 
counties,  parishes,  or  commissioners  of  highways,  and  such  quaxi 
corporations,  for  damages  sustained  through  their  neglect  to  keep 
their  bridges  and  highways  in  repair,  altliough  the  duty  of  doing 
so  is  clearly  enjoined  upon  them  by  law,  and  they  have  authority  to 
collect  taxes  or  make  adequate  assessments  to  this  end.  BartleU  v. 
Orozier,  17  Johns.  439;  Freeholders  of  Sussex  v.  Slrader,  3  Harr. 
108;  Weet  v.  Brockport,  16N.  Y.  161,  note.  We  confess  it  does  not 
surprise  us,  that  it  has  been  found  somewhat  difficult  with  those 
who  acknowledge  the  correctness  of  these  decisions,  and  yet  main- 
tain, when  a  like  duty  has  been  imposed  upon  a  village,  town  or 
city  by  its  charter,  that  damages  may  be  recovered  of  these  corpora- 
tions by  an  individual  who  has  sustained  an  injury  from  neglect  of 
the  like  duty,  to  agree  upon  the  ground  on  which  the  action  is  to 
be  maintained. 

But  let  us  consider  the  grounds  upon  which  those  who  insist  npon 
such  corporate  liability  have  sought  to  maintain  it.  The  earliest 
cases  to  which  reference  is  generally  made  in  discussing  the  subject 
are  those  of  Bailey  v.  Mayor,  etc.,  3  Hill,  531;  and  Mayor  v.  Furze, 
id.  G12,  though  neither  of  thorn  present  the  precise  question  whicli 
is  before  us.  In  the  first  of  these  cases  the  court  draws  a  distinc- 
tion between  powers  conferred  upon  municipal  or  public  bodies,  ex- 
clusively for  public  purposes,  and  those  where  they  have  a  private 
interest  or  estate  for  private  advantage  or  emolument  No  action, 
it  is  admitted,  can  be  maintained  against  the  corporation  for  aa 
omission  or  breach  of  duty  in  respect  to  the  former,  whileln  respect 
to  the  latter  the  corporation  stands  on  the  same  footing  as  an  indi* 
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Tidnal  having  like  special  f rauchises.  The  principle  here  announced 
aeems  to  be  in  strict  accord  with  the  doctrine  in  the  case  of  The 
Mayor  v.  Turnery  Cowp.  86;  and  ffetileyy.  The  Mayor,  etc,  1  Bing. 
22:^.  And  if  mnnicipal  corporations  are  invested  by  law  with  fran- 
chises and  privileges  from  which  they  derive  private  advantages 
and  emoiaments,  as  is  well  known  is  often  the  case  in  England,  we 
have  no  question,  if  an  individual  suffers  injury  from  a  breach  of 
daty  by  the  corporation  in  respect  to  these  special  franchises,  that 
he  is  entitled  to  his  action.  It  seems,  however,  impossible  for  us 
to  say  that  incorporated  towns  and  cities  derive  any  private  advan- 
tage or  emolument  from  the  power  to  control  and  repair  their 
streets  and  alleys. 

In  the  case  of  Mayor  v.  Furze,  an  altogether  different  principle 
is  annou  need.  Park,  Justice,  in  the  case  of  Lyme  Regie,  when 
before  the  House  of  Lords,  1  Bing.  222,  in  speaking  of  corporations 
and  individuals  who  hold  franchises  on  conditions,  says:  ''It  is 
clear  and  undoubted  law,  that  whenever  an  indictment  will  lie  for 
DOD-repair,  an  action  on  the  case  will  lie,  at  the  suit  of  a  party 
sastaining  any  peculiar  damage."  But  so  broad  an  application  of 
this  language  of  Mr.  Justice  Park,  unquestionably  cannot  be  sus- 
tained, as  was  shown  in  subsequent  cases  in  the  same  court,  in 
which  it  is  in  effect  repudiated.  Wilsofi  v.  The  Mayor,  etc,  1  Denio, 
601;  see,  also,  Weet  v.  Brockport,  16  N.  Y.  162.  If  the  principle 
aononnced  in  llie  Mayor  v.  Furze  is  correct,  unquestionably  an 
action  might  also  be  maintained  against  counties  and  parishes, 
though  such  an  action,  as  is  admitted  in  the  case  of  Russell  v.  The 
Men  (if  Devon,  2  Term,  673,  had  never  been  even  brought  prior  to 
that  time. 

In  the  case  of  Weet  v.  Brockport,  the  court,  after  un  elaborate 
aud  careful  review  of  the  previous  decisions,  and  thorough  discus- 
sion of  the  question,  held,  upon  the  authority  of  Lord  Mansfield, 
in  the  case  of  Whitfield  v.  Lord  Le  Despencer,  Cowp.  7r)4,  thiit  "  a 
public  officer  who  receives  no  compensation  from,  and  owes  no  duty 
to  any  private  individual,  is  accountable  to  the  public  alone  for  his 
neglect."  Ap  analogous  doctrine,  it  is  also  said,  may  be  found 
asserted  in  Brooke's  Abr.,  title,  '*  Action  in  the  Case,"  upon  the 
authority  of  the  Year  Books,  that  if  a  highway  be  out  of  repair, 
so  that  a  horse  be  mired  and  injured,  "  no  action  lies  by  the  owner 
against  him  who  ought  to  repair  it,  for  it  is  a  public  matter,  and 
ought  to  be  reformed  by  presentment."  The  court,  in  discussing 
Vol.  XXVL  — 36 
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the  pointy  also  quotes,  with  approval^  the  following  observations  of 
Judge  HuGERy  in  the  case  of  Young  y.  Commissumer  of  RacuU^  2 
Nott  &  McGord,  537,  who  says:  ''When  an  officer  has  been  appointed 
to  act,  not  for  the  public  in  general,  but  for  individuals  in  part^u- 
lar,  and  from  each  individual  receives  an  equivalent 'for  the  sern- 
ces  rendered  him,  he  may  be  responsible  in  a  private  action  for  a 
neglect  of  duty;  but  where  the  officer  acts  for  the  public  in  general, 
the  appropriate  remedy  for  his  neglect  of  duty  is  a  public  prosecu- 
tion/' He  also  quotes,  with  marked  approval,  from  the  dissenting 
opinion  of  Judge  Sandford,  in  the  case  of  Hutson  v.  77*6  Cily  of 
New  York,  5  Sandf.  289,  stating,  however,  that  so  far  as  this  point 
is  concerned,  all  his  associates  concurred  with  him, as  follows:  ''It 
seems  to  us,  the  true  distinction  is  that  we  have  mentioned.  When 
the  duty  is  to  individuals  specially,  for  a  reward,  originating  from 
them,  a  civil  action  may  be  brought  for  neglect,  whether  of  them- 
selves or  of  their  subordinates;  but  when  it  is  a  duty  to  the  public 
generally,  undertaken  alike  for  all  citizens,  the  remedy  is  by  indict- 
ment only,  together  with  removal  from  office  where  prescribed  by 
law."  It  seems  clear,  both  from  reason  and  authority,  that  the 
ground  upon  which  such  actions  are  held  to  lie,  in  the  case  of  The 
Mayor  v.  Furze,  is  untenable,  and  they  are  maintainable  alone  on 
the  principle  at  the  basis  of  the  cases  of  Lyme  Regis  and  the 
Mayor  of  Linn,  and  the  series  of  English  cases  upon  the  authority 
of  which  they  were  decided,  viz.:  that  where,  for  a  consideration 
from  the  sovereign,  a  corporation  or  individual  has  become  bound, 
either  by  express  or  implied  covenant  or  agreement,  to  do  certain 
things,  such  corporation  or  individual  is  liable,  in  case  of  neglect 
to  perform  such  undertaking,  not  only  to  a  public  prosecution  by 
indictment,  but  to  a  private  action  at  the  suit  of  any  person  injured 
by  such  neglect. 

From  this  conclusion,  it  is  evident  that  the  action  could  not  be 
maintained,  unless  it  can  be  shown  that  the  corporation  held  and 
enjoyed  some  franchises,  right,  or  privilege,  in  consideration  of 
having  undertaken  the  duty  of  keeping  its  streets  in  repair.  And 
such,  it  maintrtins,  is  the  fact,  as  shown  by  the  following  consider- 
ations: The  surrender  by  the  government,  to  a  municipal  corpora- 
tion, of  a  portion  of  its  sovereign  power,  if  accepted,  may,  as  such 
charters  never  are  imposed  upon  .them,  except  at  their  urgent 
request,  with  propriety,  be  considered,  says  the  court,  as  affording 
ample  consideration  for  an  implied  undertaking,  on  the  pai~t  of  the 
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ooiporation,  to  perform,  with  fidelity,  the  duties  which  its  charter 
impoBes. 

It  cannot  be  controverted,  and  has  probably  never  been  denied, 
where  the  privileges  given  in  the  charter  are  granted  either  upon 
an  express  or  implied  condition  of  corporate  responsibility  to  indi- 
viduals, who  suffer  damage  through  the  neglect  of  their  perform* 
ance  of  duty;  or,  when  the  charter  confers  some  franchise  or 
privilege,  from  which  profits  may  be  made,  apart  from  its  govern- 
mental powers,  and  which  might  have  been  granted  to  a  private 
corporation,  or  an  individual,  just  as  well  as  to  the  municipality, 
an  individual  action  may  be  maintained  for  damage,  sustained  from 
a  breach  of  such  condition,  or  through  the  negligent  or  improper 
exercise  of  the  rights  conferred  by  such  franchise.  This  is  merely  a 
reiteration  of  the  true  principle,  which,  as  the  court  had  shown, 
was  decided  by  the  cases  previously  discussed. 

It  is,  as  is  well  known,  by  no  means  uncommon,  in  England,  for 
municipal  corporations,  like  towns  and  cities,  or  even  quasi  corpo- 
rations, such  as  counties  and  parishes,  to  hold  and  exercise,  by 
prescription  and  immemorial  usage,  or  by  special  grant  from  the 
crown,  franchises  and  privileges,  as  private  property,  the  grant  of 
which,  on  the  principle  stated  above,  furnishes  sufScient  considera- 
tion to  support  actions,  against  such  corporations,  by  individuals, 
injured  by  their  neglect  or  omission  to  properly  perform  duties 
ezpreraly  or  impliedly  incumbent  upon  them  by  reason  of  the 
franchises  or  privileges  thus  exercised  and  enjoyed.  But  we  cannot 
see  that  such  cases  furnish  an  analogy,  which  warrants  its  being 
held  that  a  like  liability  attaches  to  municipal  corporations,  cre- 
.ated,  as  is  generally,  if  notunivei*sally,  the  case  with  us,  through 
motives  of  public  policy,  to  which  merely  governmental  poweis  are 
intrusted,  in  view  of  the  general  public  welfare,  as  well  as  the  bet- 
ter government  of  the  districts  which  they  embrace,  but  with  no 
purpose  of  conferring  private  benefits  upon  the  individuals  compos- 
mg  them. 

The  ground  upon  which  it  is  insisted,  in  the  opinion  in  the  case  of 
Weei  V.  Brockport,  and  adopted  in  the  subsequent  case  of  Hickok 
V.  Plattsburgh,  16  N.  Y.  161,  (note)  as  a  correct  exposition  of  the 
principles  governing  in  actions  of  this  character,  is,  that  while  such 
oorporacions  may  be  governmental  measures  in  theory,  they  are  in 
tact  privileges  of  great  value,  and  because  the  franchises  they  con- 
fer are  sought  for  with  much  earnestness,  and  are  never  imposed. 
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it  is  said,  upon  municipal  bodies,  except  at  their  reqaest,  and  it  is 
upon  this  ground  the  actions  have  been  subsequently  maintained 
in  that  State,  and  in  the  courts  following  its  lead. 

But,  with  due  deference  to  the  learned  court  from  which  this 
doctrine  emanates,  we  ai*e  constrained  to  say,  that  it  seems  to  ns  to 
be  altogether  fallacious.  It  had  been  previously  demonstrated  in  the 
opinion  of  the  court,  that  sucli  actions  cannot  be  maintained 
against  counties,  parishes,  or  commissioners  of  highways,  although 
like  governmental  powers  are  delegated  to  them  by  the  State, 
within  their  respective  jurisdictions,  and  notwithstanding  the  (lis* 
charge  of  these  duties  are  absolutely  enjoined  upon  them,  and 
although  they  are  authorized  to  collect  taxes,  or  make  assessments, 
adequate  to  their  proper  discharge.  Unquestionably,  the  powers 
intrusted  to  cities  and  towns,  by  their  charters,  ai*e,  in  general, 
more  important  and  far  more  varied  than  those  usually  delegated 
to  counties  and  parishes;  but,  if  they  are  limited  merely  to  the 
delegation  of  governmental  powers,  they  can  be  exercised  only,  so 
long  as  it  is  the  pleasure  of  the  Stat«  to  permit  it.  The  grant,  and 
acceptance  of  such  charters,  do  not  have  effect  as  contracts  between 
the  State  and  corporation. 

From  the  great  difficulty,  if  not  absolute  impossibility,  for  the 
enactment,  by  the  legislature,  of  all  necessary  legislative  and  police 
regulations  for  the  efficient  and  proper  government  of  towns  and 
cities,  in  respect  to  the  interests  of  citizens  of  the  State  at  largo,  as 
well  as  of  those  residing  within  their  limits,  it  has  become  a  funda- 
mental principle  in  our  theory  of  government,  to  intrust  probably 
the  largest  portion  of  the  powers  of  the  government,  to  be  exer- 
cised within  their  limits,  to  local  control,  under  town  and  city 
charters.  The  necessity  for  this  is  no  doubt  felt  more  fully,  as 
well  as  more  speedily,  by  the  inhabitants  of  a  given  locality  than 
by  other  citizens  ;  therefore,  as  a  general  thing,  such  charters  are 
not  granted,  "except  at  their  request."  Still,  we  cannot  perceive 
how  the  fact  that  the  legislature  was  moved,  on  the  petition  of  a 
portion,  or  even  the  entire  population  of  the  particular  locality,  to 
grant  a  charter,  enabling  them  to  exercise  such  portion  of  the  sov- 
ereign power  of  the  State  as  it  deemed  fit  to  intrust  to  it,  shonld 
change  the  legal  effect  of  the  charter,  or  the  rights  and  liabilities 
of  the  corporation.  But  if  towns  and  cities  are  liable  to  actions 
of  this  kind,  because  such  corporations  arc  not  usually  created  by 
the  legislature,  except  on  the  urgent  request  of  their  inhabitants^ 
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the  same  is  equally  trae,  generally,  with  us,  in  respect  to  counties. 
On  principle,  therefore,  they  should  be  held  to  a  like  liability. 
This,  however,  aa  has  been  said,  is  now  universally  denied. 

So  far  as  we  have  observed,  there  seems  to  have  been  no  effort^ 
on  the  part  of  the  advocates  of  the  rule  of  liability,  to  maintain 
the  doctrine  of  contract,  from  which  it  is  deduced  by  the  courts 
of  New  York,  in  their  later  decisions^  but  rather.to  sustain  it,  on 
the  ground  of  public  policy  and  its  general  recognition  in  previous 
decisions.  Barnes  v.  District  of  Columbia,  1  Otto,  540  ;  Judge 
Oooley's  dissenting  opinion,  in  Detroit  v.  Blakeby,  21  Mich.  84; 
4  Am.  Rep.  450.  And  Judge  Dillon^,  while  insisting  that  it  has 
been  quite  uniformly  held  that  incorporated  towns  and  cities,  hav- 
ing control  of  their  streets,  are  liable  to  private  parties  for  injuries 
caused  by  defective  streets,  though  conceding  that  there  is  no  cor- 
responding liability  on  the  part  of  counties,  and  other  quasi  cor- 
porations charged  with  similar  duties  in  regard  to  highways  and 
bridges,  admits  that  ^*  the  ground  for  the  distinction  which  gives 
an  action,  if  the  injury  happens  within  the  limits  of  a  municipal- 
ity having  control  of  the  streets  therein,  and  denies  it,  if  it  hap- 
pens within  the  limits  of  a  township  or  county  having  equal  con- 
trol over  the  highways,  and  adequate  means  of  discharging  its  pub- 
lic duties  in  respect  thereto,  is  not  as  satisfactory  to  the  mind  as 
could  be  desired."  2  Municip.  Corp.  905.  Again,  ho  says  :  "And 
especially  have  the  courts  been  much  perplexed  respecting  the  prin- 
ciple upon  which  to  rest  the  distinction.     Id.  875. 

The  source,  however,  from  which  he  seems  to  deduce  the  liabil- 
ity, is  by  a  division  of  the  corporate  powers  of  these  municipali- 
ties into  two  classes  ;  the  first  including,  as  he  terms  them,  private 
or  corporate  duties,  and  the  second,  such  as  are  of  a  public  char- 
acter, in  which  they  act  as  State  agencies ;  and  that,  as  regards 
acts  of  the  first  class,  they  are  liable  to  like  responsibility  as  at- 
taches to  individual  or  private  corporations  aggregate. 

It  would  extend  this  opinion  beyond  reasonable  length  to  dis- 
cass  the  distinction  here  suggested.  It  must  suffice  to  say,  if  it 
exists  in  regard  to  any  of  the  powers  conferred  upon  such  corpora- 
tions, it  cannot,  as  wo  think,  bo  maintained  that  the  powers  con- 
ferred upon  them,  with  reference  to  their  streets,  fall  within  the 
first  class.  Certainly  the  establishing  and  maintaining  of  high- 
ways is  a  matter  of  State  duty ;  and  whether  the  discharge  of  this 
duty  is  intrusted  to  the  county,  street  commissioners,  or  a  muni- 
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cipal  corporation  by  its  charter,  seems  to  us  immaterial,  and  can 
in  DO  way  alter  or  change  its  character. 

Not  being  able  to  perceive  that  the  grounds  upon  which  these 
actions  have  been  upheld  in  the  decisions  m  their  favor,  and  not 
believing  we  are  authorized  to  give  sanction  to  them  on  the  pre- 
sumption of  supposed  public  policy,  we  are  constrained,  notwith- 
standing the  gre^t  weight  of  authority  in  their  favor,  to  hold  that 
they  are  unauthorized. 

Whenever  public  or  private  interest  demands  that  ench  mani- 
cipal  corporations  shall  be  held  responsible  to  injured  parties,  this 
privilege  will  be  given  by  the  legislature.  Until  this  is  done,  we 
are  content  to  leave  the  matter  as,  in  our  opinion,  it  has  stood 
under  the  common  law,  from  time  immemorial. 

In  differing,  as  we  do,  from  the  learned  and  distinguished  courts, 
and  eminent  jurists  by  whom  actions  of  this  kind  have  been  sanc- 
tioned and  upheld,  we  are  glad  to  know  that  we  do  not  stand 
alone.  Detroit  v.  Blakeby,  21  Mich.  84;  4  Am.  Bep.  450,  and  the 
cases  there  cited. 

In  conclusion,  we  will  add,  that  this  opinion  has  no  reference  tA> 
any  other  character  of  case  than  the  precise  one  before  us ;  and 
we  do  not  undertake  to  determine  whether  there  may,  or  may  not, 
be  other  cases  in  which  an  individual  action  may  be  maintained 
for  wrongs  done  or  damages  sustained  through  wrongful  act,  or 
from  the  omission  or  neglect  of  municipal  duty  by  corporations. 

It  appearing  from  the  appellee's  petition,  that  the  acts  of  which 
he  complains  afford  him  no  ground  of  action  against  appellant* 
ihe  judgment  is  reversed  and  the  cause  dismissed. 

Reversed  and  dismisaetL 


HuTCHiNS  V.  Mastbbsok. 

(46  Tex.  8SL) 
Fimtures. 

Whether  a  ehmttel  hM  become  a  fiztare  is  determined  bj  three  tests;  first 
aDnezation ;  second,  adaptation ;  third,  intention ;  and  of  these  the  last  Is 
the  most  oontrollhig,  the  others  being  chieflj  valuable  as  eyideace  off 
intention. 
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Ab  between  ▼endor  and  ▼endee,  a  aagar  mill  sold  with  a  plantation,  as  a  part 
of  it,  la  a  fixture* 

ACTION  to  recover  a  sagar  mill.  Defense,  that  the  mill  was  a 
fixture,  and  had  passed  to  Thompson,  appellee's  grantee,  on 
a  sale  of  the  plantation  on  which  it  stood.  Verdict  for  plaintiff, 
and  defendant  appealed.  The  essential  facts  appear  in  the 
opinion. 

Ward  (B  Walker,  for  appellant. 

WiUiam  Fart  Smith  and  Thos.  O.  Masterson,  for  appellees. 

Moore,  J.  In  no  Tiew  which  we  have  been  able  to  take  of  this 
case,  can  the  judgment  be  sustained.    [Omitting  a  minor  point] 

The  validity  of  the  judgment,  consequently,  depends  entirely 
upon  the  fact  whether  said  Thompson  had  any  title  to  or  interest 
in  the  mill  at  the  time  of  the  alleged  sale  under  which  it  is  claimed 
by  appellees ;  and  if  so,  whether  this  sale  was  legal,  and  vested  in 
the  purchaser  a  valid  title  to  the  mill  as  against  Wells  Thompson, 
the  subsequent  vendee  of  said  Asa  Watt  Thompson's  undivided 
half  of  the  land.  Before  we  can  properly  determine  these  ques- 
tions, it  is  necessary  that  we  shall  ascertain  what,  in  contem* 
plation  of  law,  was  the  true  nature  and  character  of  the  property 
at  the  time  of  the  sale,  upon  which  appellees  rely  to  maintain 
their  action.  Was  it  a  chattel,  or  was  it  so  fixed  or  annexed  to  the 
land  as  to  have  become,  in  contemplation  of  law,  a  part  of  it  ? 

The  word  '^fixture,"  if  a  legal  term,  which  Lord  Campbell 
Beems  to  doubt,  it  is  universally  conceded,  is  as  a  substantive  term, 
of  modern  origin.  And,  as  has  been  frequently  said,  there  is  no 
other  legal  term  in  so  general  use  to  which  there  has  been  more 
different  and  contradictory  significations  attached.  Ewell  on  Fix- 
tures, 82.  To  a  great  degree,  this  has  been  occasioned  by  the  dif- 
erent  standpoints  from  which  the  questions  touching  its  applica- 
tion have  been  viewed  ;  the  relation  of  the  parties  regarding  it, 
the  degree  of  fixedness  of  the  property  involved,  and  the  purpose  or 
intention  with  which  the  article  in  question  was  annexed  to  or 
placed  upon  the  land.     The  necessary  consequence  of  this  absence 

*8ee  HeigB*  AvpetO,  (SB  Fran.  St.  S8),  1  Am.  Rep.  872;  as  to  hot-air  farnaoes,  Stntkwdl 
^.CnrnptkU  (SB  Obiin.8flB),  13  Am.  Rep.  393;  as  to  gas-flztures,  Jarechi  ▼.  PMUiarmonis 
Saekty  (79  I^gmi  St.  MB).  21  Am.  Rep.  78,  and  note,  80;  as  to  a  ootton-gin  stand,  Richard 
tniT.  Bmten  (ttMiM.  71),  8  Am.  Rep.  (188. 
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of  certainty,  and  uniformity  in  the  use  of  the  word,  has  occaaonel 
confusion  and  conflict  in  the  decisions  on  the  subject,  in  respect  to 
the  rights  of  parties  interested  in  its  determination  in  the  great  num- 
ber of  cases  in  which,  in  recent  times,  it  has  been  under  discussion ; 
and  especially  in  reference  to  the  proper  tests  for  determining 
whether  the  particular  article  in  qnestion  should  be  regarded  as  t 
fixture  or  not 

It  is  said,  the  weight  of  the  modem  authorities  establish  the 
doctrine  that  the  true  criterion  for  determining  whether  a  chattel 
has  become  an  immovable  fixture  consists  in  the  united  applici^ 
tion  of  the  following  tests: 

1st.  Has  there  been  a  real  or  constructive  annexation  of  the 
article  in  question  to  the  realty  ? 

2d.  Was  there  a  fitnoss  or  adaptation  of  such  article  to  the  uset 
or  purposes  of  the  realty  with  which  it  is  connected  ? 

3d.  Whether  or  not  it  was  the  intention  of  the  party  making 
the  annexation  that  the  chattel  should  become  a  permanent  acces* 
sion  to  the  freehold  ?  —  this  intention  being  inferable  from  the 
nature  of  the  article,  the  relation  and  situation  of  the  parties 
interested,  the  policy  of  the  law  in  respect  thereto,  the  mode  of 
annexation,  and  purpose  or  use  for  which  the  annexation  is  made. 

And  of  these  three  tests,  pre-eminence  is  to  bo  given  to  the  ques- 
tion of  intention  to  make  the  article  a  permanent  accession  to  the 
freehold,  while  the  others  are  chiefly  of  value  as  evidence  as  to 
this  intention.     Ewell  on  Fixtures,  21,  22. 

It  is  also  to  be  noted,  that  owing  to  the  greater  relative  import* 
ance  and  value  now  attached  to  chattels  than  formerly,  and,  in  the 
interest  of  manufacture  and  commerce,  a  much  more  liberal  rule 
has  been  adopted,  in  determining  whether  or  not  chattels  which 
have  been  placed  upon  land  by  lessees  and  tenants  are  permanently 
annexed  to  it,  than  once  prevailed.  It  is  well  settled,  however, 
that  there  has  been  no  such  modification  in  the  ancient  rule,  in  the 
absence  of  evidence  of  intention  to  vary  their  rights,  as  between 
grantor  and  grantee.  2  Kent,  345;  Ktnsill  v.  Billings,  35  Iowa, 
154;  DeOraffenreid  v.  Scruggs,  4  Humph.  451. 

Tested  by  these  well-established  principles  and  rules  for  our 
guidance  in  determining  the  question,  there  can,  we  think,  be  no 
hesitancy  in  concluding  that  the  mill  m  question  was  attached  to 
and  passed  as  a  part  of  the  realty,  by  the  deed  of  Mrs.  Thompson 
to  her  sons,  Asa  Watt  Thompson  and  Weils  Thompson.    If  it  was 
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not  a  part  of  the  realty,  but  continued  to  be  a  chattel,  and  did  not 
pass  with  the  land  by  the  deed,  then  it  is  not  shown  that  said  Asa 
Watt  Thompson  ever  had  any  title  to  or  interest  in  it.  And  as 
neither  his  vendor,  nor  any  of  the  parties  claiming  under  him,  ever 
had  possession  of  it,  it  follows  that  appellees  have  no  foundation 
to  support  their  action. 

On  the  other  hand,  if  the  mill  was  annexed  to  and  part  of  the 

land,  a  parol  sale  of  it,  even  by  the  owner  of  the  land,  would  be 

▼oid,  because  in  conflict  with  the  statute  of  frauds.     Landon  v. 

Pfa«,  34  Conn.  517;  Meyers  v.  Schemp,  67  111.  469.    And  if  this 

was  not  so,  as  the  property  still  remained  annexed  to  the  land,  it 

must  be  held  that  the  vendee.  Wells  Thompson,  who  had  no  notice 

of  the  previous  contract  for  the  sale  of  the  mill  by  his  vendor,  got, 

by  hiB  deed,  the  better  title.    Bringholff  v.  Munze^imaier^  20  Iowa, 

^13;  Richardson  v.  Oopeiand^  6  Oray,  536. 

Judgment  reversed  and  remanded. 
Gould,  J.,  not  sitting. 


Hudson  v.  Oubbo  Lakd  and  Emig&ation  Oo 

(47  Tex.  5S.) 
FranchiMB  — fvrriM  —  riparian  righU. 

The  Mtabliflhing  of  public  bridges  and  ferries,  in  connection  with  public  loadi, 
aeroflB  navigable  waterf«,and  the  exaction  of  toll  thereon,  is  a  franchise,  sub- 
ject to  the  control  of  the  legislature 

Although,  hy  statute,  a  preference  is  usually  given,  in  granting  a  ferry  franchise, 
to  the  riparian  owner  at  the  place  in  question,  yet  this  is  not  a  matter  of 
absolute  right  by  reason  of  such  riparian  ownership ;  and  such  a  franchise 
baring  once  been  so  granted,  may  be  repealed  or  modified  by  statute. 

It  seems  that  in  view  of  the  similarity  between  a  ferry  and  a  pontoon  bridge, 
a  legislative  grant  to  one  of  the  privilege  of  establishing  the  latter,  impli- 
edly repeale  a  former  grant  to  another  of  the  privilege  of  establishing  the 
former. 

Thirty  years'  use  by  the  public  of  a  river  crossing  authorises  the  presumption 
of  a  grant.     {See  note,  p.  29a) 

SUIT  for  injnnction  and  mandamus.    The  plaintiff  corporation 
was  authorized  by  statute  m  1&71  to  oonstrnct  and  maintain  a 
bridge  and  a  ferry  across  the  Ouadalnpe  river,  in  DeWitt  county,^ 
Vol.  XXVI  — 37 


290  TEXAS, 

Hudson  ▼.  Gaero  Land  and  Emigration  Go. 

near  the  town  of  Clinton,  at  a  point  where  a  ferry  had  been  for 
many  years  operated  by  others,  and  where  the  plaintiff  was  the 
riparian  owner  on  both  sides  of  the  stream.  Subsequently  the 
defendant,  on  application  to  the  county  court,  authorized  by  statute 
to  grant  ferry  licenses,  received  a  license  to  maintain  a  ferry  at  that 
point,  and  under  that  authority  operated  the  same.  The  plaintiff 
about  the  same  time  built  their  contemplated  bridge  abont  two 
miles  above  the  ferry.  Later,  the  defendant  obtained  a  lo^slative 
charter  authorizing  him  to  establish  a  pontoon  bridge  at  the  ferry, 
with  the  right  to  take  toll,  and  applied  to  the  county  conrt  for 
leave  to  place  it  at  that  point  and  fasten  its  ends  to  the  highways 
on  either  side  of  the  stream.  Thereupon  one  Davidson,  grantee  of 
the  rights  of  the  plaintiff,  opposed  the  application,  and  applied  for 
a  license  himself  for  a  ferry  at  that  point.  Tli is  was  denied  and 
defendant's  application  was  gmnted.  Davidson  reconvcyed  to  the 
phiintiff,  which  instituted  this  suit  for  an  injunction  against  defend- 
ant and  for  mandamus  to  the  county  court  to  issue  a  license  to  it. 
Plaintiff's  relief  was  granted,  and  defendant  appealed. 

H.  Clay  Pleasanfs  and  Phillips,  Lachay  A  Siaylon,  for  appel- 
lants. 

Siockdale  d  Proctor  and  Olass  &  Calender y  for  appellee. 

MooRE,  J.  The  establishing  and  maintaining  of  public  bridges 
and  ferries  where  public  roads  cross  navigable  streams,  lakes,  <w 
bays,  and  the  charging  of  toll  or  ferriage  for  passing  or  carrying 
travellers  over  or  across  the  same,  has  always  been  held  in  this  State 
to  be  a  franchise,  subject  to  the  regulation  and  control  of  the 
legislature,  or  to  the  municipal  authorities  to  which  it  has  been 
committed  by  the  legislature.  See  Paschal's  Dig.,  arts.  632,  1229, 
3841,  3860. 

In  general,  preference  is  given  by  statute,  in  granting  snch  fran- 
chise, to  the  owner  of  the  land  on  the  bank  of  such  stream,  lake» 
or  bay,  across  which  a  public  ferry  has  been  legally  established* 
upon  his  making  due  application  for  the  same,  and  complying  with 
the  terms  and  conditions  prescribed  by  the  statutes  regnliiting  and 
authorizing  its  grant.  But  this  preference  is  not  a  matter  of  abso- 
lute nght,  by  reason  of  riparian  ownership,  but  merely  a  statntory 
preference,  spnnging  from  public  policy,  and  subject  to  I^slati 
discretion  and  control.     If  the  privilege  of  establishing  and 
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^niiig  a  public  ferry  was  a  thing  of  absolute  and  inherent  right 
in  the  owner  of  the  land,  it  could  not  be  said  to  be  a  franchise,  but 
would  be  an  casement  or  corporeal  hereditament,  attached  to  and 
dependent  upon  such  riparian  ownership.  It  would  be  private  or 
individnal  property,  within  the  protection  of  the  Constitution,  and 
<^Qld  only  be  taken  or  appropriated  to  public  use  upon  the  pay- 
incntof  just  and  adequate  compensation  to  the  owner.  If,  on 
^kc  other  hand,  as  we  regard  it,  the  riparian  owner  show  no 
Sweater  or  better  right  to  exercise  the  franchise  of  keeping  a 
pQblic  ferry  than  any  one  else,  beyond  that  growing  out  of  thegen- 
^  laws  of  the  State  regulating  ferries,  he  unquestionably  has  no 
cause  of  complaiat,  if  the  legislature  sees  fit  to  repeal  the  statute, 
or  revoke  the  preference  conferred  by  it  upon  him.  If  the  fran- 
cliiso  or  privilege  of  keeping  a  public  ferry  is  granted  to  some  one 
vho  docs  not  own  the  land,  and  it  became  necessary,  to  enable  such 
grantee  to  exercise  the  franchise  for  the  public  good,  to  use  or  take 
the  property  of  the  riparian  owner  ;  or  if  thereby  any  new  or  dif- 
ferent servitude  is  imposed  upon  it  from  that  to  which  it  was  pre- 
▼ionsly  subjected,  in  furtherance  of  a  public  purpose  or  use, — he 
would  unquestionably  be  required  to  make  adequate  compensation 
for  the  same  to  the  owner. 

Applying  these  general  principles  to  this  case,  it  must  be  held, 
that  the  legislature  had  amjjle  authority,  and  did,  by  the  special 
act  of  May  7,  1873,  confer  upon  appellant  and  his  associates  the 
exclusive  franchise,  for  the  length  of  time  and  to  the  extent  indi- 
cated in  said  act,  of  constructing  and  keeping  a  pontoon  bridge 
over  the  Guadalupe  river,  at  the  town  of  Clinton,  in  De  Witt 
county. 
[An  immaterial  point  omitted.  J 

It  may  be  said  that,  although  the  exclusive  right  of  erecting  a 
pontoon  bridge  on  said  river,  within  the  distance  named  therein, 
is  given  by  said  special  act  to  appellants,  said  act  does  not  forbid  the 
licensing  of  public  ferries  within  any  distance  of  the  bridge.  We 
are  not  disposed  to  controvert  this  proposition  ;  and  certainly  not,, 
if  such  ferry  should  be  established  or  authorized  by  the  immediate 
anthority  or  direct  and  unequivocal  sanction  of  the  legislature. 
But  in  view  of  the  evident  object  and  purpose  of  this  special  act, 
and  the  great  similarity  in  the  privilege  of  passing  the  public  over 
a  stream  by  means  of  a  ferry  and  pontoon  bridge,  it  may,  we  think, 
be  seriously  doubted  whether  said  special  act  does  not  operate  a 
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pro  ia?Uo  repeal,  or  limitation  upon  the  general  power  conferred 
by  previous  statutes  upon  the  county  court  to  establish  ferries. 
But  whether  this  is  its  proper  construction  or  not,  makes,  in  oar 
opinion,  no  difference.  For  if,  as  we  have  said,  the  riparian  pro- 
prietor has  no  absolute  and  vested  right  to  a  ferry  franchise,  but  a 
mere  statutory  preference,  when  a  public  ferry  is  established,  to  a 
license  to  use  and  operate  it,  it  certainly  cannot  be  insisted  that  he 
may  demand,  as  a  matter  of  right,  that  a  ferry  shall  be  established 
by  the  county  court  over  every  stream  where  this  may  be  prop- 
erly done,  to  enable  him  to  avail  himself  of  the  privilege  given  him 
by  the  statute  when  a  ferry  is  established.  In  determining  whether 
or  not  a  particular  ferry  shall  be  established  or  maintained,  the 
county  court  unquestionably  should  act  with  reference  to  the  pub- 
lic interest,  and  not  through  regard  to  mere  private  or  individual 
benefits.  And  if  the  legislature  supppsed  that  the  public  interest 
would  be  promoted  (as  we  must  infer  it  did)  by  granting  appellants 
the  exclusive  privilege  of  having  a  pontoon  bridge  over  said  river, 
within  the  limits  indicated  in  the  act,  we  think  it  cannot  be  denied 
that  it  was  within  the  discretion  of  the  county  to  say  that  the  pub- 
lic good  would  not  be  advanced  by  establishing  a  public  ferry  at 
the  town  of  Clinton,  immediately  contiguous  to  appellants'  bridge. 
It  is  also  said  by  appellee,  that  said  special  act  does  not  author- 
ize the  condemnation  of  private  property,  and  as  it  is  the  owners 
of  the  land  on  both  banks  of  the  river,  appellants  have  no  authority 
or  right  to  erect  their  bridge  at  the  point  where  it  has  been  placed, 
without  and  against  their  consent.  It  appears,  however,  from  the 
statement  of  facts,  that  a  public  road  and  ferry  had  been  estab- 
lished to  and  across  the  river,  at  the  point  where  this  bridge  is 
placed,  for  more  than  thirty  years  before  the  trial  of  this  case  in 
the  District  Court,  and  long  before  the  owners  of  the  land  were 
given  by  statute  the  preference  of  keeping  the  ferry,  and  before  it 
is  shown  by  the  record  the  State  had  ever  parted  with  the  title  to 
the  land.  But  whether  the  land  belonged  to  private  parties  or  not^ 
wjiere  the  ferry  was  established,  and  the  roads  leading  to  it  were 
originally  laid  out,  the  length  of  time  during  which  the  public 
have  been  in  the  exercise  of  the  privilege  of  a  highway  across  said 
river,  and  over  said  land,  is  amply  sufficient  to  authorize  the  pre* 
sumption  that  the  right  to  it  had  been  long  since  granted  to  or 
otherwise  acquired  by  the  public.  It  has  been  heretofore  decided 
by  this  court  {Jones  v.  Keith,  37  Tex.  394)  that  the  erection,  by 
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anthority  of  the  legislature,  of  a  toll-bridgc  in  the  highway  across 
the  streamy  where  a  ferry  had  been  previously  operated  by  the 
riparian  owner,  imposes  no  new  servitude  upon  th#  land,  and  enti- 
ties  the  owner  of  it  to  no  compensation.  If  so,  appellee  has  no  cause 
to  complain  that  appellant's  bridge  has  been  erected  with  the 
consent  of  the  county  court,  in  accordance  wibli  the  intent  of  the 
l^islatnre,  in  the  public  highway,  even  if  tippelle  •  owns  the  land 
to  which  it  is  fastened. 

The  decision  of  the  points  to  which  wc  have  adverted  necessar- 
ily leads  to  a  reversal  of  the  judgment,  and  obviates,  as  wc  think, 
any  necessity  for  passing  upon  the  objections  made  by  appellants 
to  the  testimony  ofTered  by  appellee  to  prove  its  alleged  title  to  the 
land  on  the  banks  of  the  river,  where  appellant's  bridge  has  been 
erected. 

Judgment  reversed  and  remanded. 

NoTB  BT  TBI  Hkpostxr.— In  ChoTles  River  Bridge  ▼.  Warren  Bridae^  11  Pet.  420,  it  was 
held  that  it  fa  oompetent  for  tho  legislature,  after  granting  a  francliise  to  one  corporation  or 
person,  which  affects  the  rights  of  the  public,  to  grant  a  similar  franchise  to  another  cor- 
poration or  person  the  use  of  which  shall  impair  or  even  destroy  the  value  of  the  first 
franchiae,  unless  the  right  to  do  so  is  expressly  prohibited  by  the  first  grant. 

This  decision  was  followed  in  Fort  Plain  Bridfje  Co.  v.  Smithy  90  N.  Y.  44,  when:  the 
diarterof  a  bridge  company  prohibited  the  erection  of  any  other  bridge  within  a  mile  of 
that  to  be  erected  by  the  grantees,  and  the  section  containing  that  prohibition  being  sub- 
■eqfuently  repealed,  it  was  held  that  the  grantees  of  the  franchise  stood  in  precisely  the 
same  position  in  reference  to  a  seccmd  bridge,  that  they  would  have  done  if  no  such  pro- 
hibition had  been  contained  In  their  charter.  The  court  say  hi  conclusion,  page  63 :  "I  am 
free  to  say  that  I  would  be  glad  to  see  the  old  common  law  restored,  which  denied  to  the 
legislature  the  power  to  impair  or  take  away  a  franchise  granted  by  it;  but  the  law  is  set- 
tled the  other  way  and  we  must  conform  to  it.  If  the  common-law  principle  was 
restored,  however,  it  would  be  no  protection  to  owners  of  franchises,  as  under  the  power 
reserved  by  the  l^isUiture  to  amend  or  repeal  its  acts,  the  same  result  can  be  attained.** 

The  doctrine  of  the  Charies  River  Bridge  and  the  Fort  Plain  Biidife  cases  is  supported 
\if  Ofweffo  Brid08  Co.  ▼.  PMi^  I  Barb.  Ch.  647;  Mohawk  Bridge  Co.  v.  Vtica  A3.R,R. 
Go.,6FaL554. 

In  the  case  of  the  Bln(fhampton  Bridge  Co,,  8  Wall.  51,  it  was  held,  revershig  the  same 
esse  in  97  N.  Y.  87,  that  an  enactment  hy  a  State  in  incorporating  a  company  to  build  a 
tdD-bridge  and  take  tolls  fixed  by  the  act,  that  it  should  not  be  lawful  for  any  person  or  per- 
BODS  to  erect  any  bridge  within  two  miles  either  above  or  below  the  bridge  authorised,  was 
within  the  case  of  Dattmrnith  Coflege  v.  Wt)odicard,  4  Wheat.  625,  and  a  contract  inviolable 
although  the  charter  of  the  company  was  without  limit  as  to  duration.  The  court  here 
say :  '  *  We  have  supposed,  if  any  thing  waa  settled  by  an  unbroken  course  of  decisions  in 
the  Federal  and  State  courts,  it  was  that  an  act  of  incorporation  was  a  contract  between 
the  State  and  the  stockholders.  All  courts  at  this  day  are  estopped  from  questioning  the 
doctrine.  The  security  of  property  rests  upon  it,  and  every  successful  enterprise  is 
nndertaken  in  the  unshaken  belief  that  it  wiU  never  be  forsaken.  A  departure  from  it 
DOW  wooM  involve  danger  to  society  that  cannot  be  foreseen,  would  shock  the  sense  of  jus- 
Cioe  of  the  country,  unhinge  its  business  interests,  and  weaken,  if  not  destroy,  that  respect 
wliich  has  always  been  felt  for  the  judicial  department  of  the  government.  An  attempt 
even  to  re-afflnn  It  could  only  tend  to  lessen  its  force  and  obligation . "  This  doctrine  had 
been  couoeded  in  the  8am«»ca8e  in  the  Court  of  Appeals  of  New  York,  but  it  was  there  held 
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that  the  contract  was  not  to  be  implied  because  the  franchise  was  not  directly  in^aated  by 
the  act  in  question,  but  only  by  reference  to  former  enactments.    Of  this  the 
Oourfe  say,  that  a  contract  may  be  made  in  this  way  as  well  as  by  direct  enactment. 

The  doctrine  of  th^Binghampton  Bridge  case  had  been  laid  down  in  Piteataqua'} 
V.  y.  H.  Bridge^  7  N.  it.  8S,  and  it  is  observed  that  an  exclusive  right  to  maintain  a  feny 
would  not  prohibit  a  subsequent  grant  to  maintain  a  bridge.  See,  also,  En;field  ToU  Brido^ 
Co.  V.  Connecticut  River  Co.,  7  Conn.  28;  Hartford  Bridge  Co.  v.  Eatt  Hartford^  16  id.  149; 
Bridge  Co.  v.  Hoboken  Land  and  Improvement  Ok,  13  N .  J.  £q.  61 ;  Towntend ▼.  BUmoU^ 
6  Miss.  608;  Newburgh  Turnpike  Co.  v.  MtUer,  6  Johns.  Ch.  100. 

But  a  grant  to  a  toll  bridge  company,  with  a  prohibition  of  any  other  bridge  witbia  a 
mfle,  is  not  infringed  by  »  subsequent  grant  for  a  railroad  bridge  within  that  distance,  to  bo 
used  exclusively  for  railroad  purposes.  LaJte  ▼.  Virg^iia  and  T.  H.  Co.,  7  Nev.  294;  Bridge 
Co.  ▼.  Hoboken  Land  and  Improvement  CV>.,  18  N.  J.  Eq.  81  aflBrmed;  1  WalL  116;  contra: 
EnJUld  Toil  Bridge  Co.  v.  Hartford  AN.H.R.R.  Co.,  17  Conn.  40.  Nor  is  a  ferry  fkaa- 
cliise  infringed  by  a  subsequent  bridge  franchise.  Piatt  ▼.  CovingUm  A  CinctnnaU 
Bridge  Co.,  8  Bush,  81. 

In  Pipkin  V.  TFyniut,  2  Dev.  (S.  C.)  403,  it  was  held  that  the  exclusive  right  of  keeping 
a  feny  and  taking  tolls  belongs  to  the  sovereign,  but  he  can  grant  the  franchiae  to  none 
but  the  owner  of  the  adjacent  lands,  unless  he  refuses  to  exercise  it,  in  which  case  it  may  be 
made  to  another  on  compensation  to  the  owner  of  the  soil  on  both  sides.  The  court  diflttn- 
guish  between  the  right  and  the  exclusive  right.  The  former  may  reside  in  a  citizen ;  the  latter 
only  in  the  sovereign .  It  Is  the  exclusive  right  that  constitutes  the  franchise.  Tlie .  own- 
er*s  **  ownership  of  the  land  gives  him  the  preferable  right  to  call  for  the  franchise,  when 
a  ferry  becomes  necessary .  This  right  is  valuable,  for  unless  there  are  good  reasons  to 
the  contrary,  the  sovereign  must  grant  it  to  Vui  owner,  as  sovereigns  are  bound  to  be  Juak. 
A  grant  to  another  without  good  reasons  is  void  as  an  act  of  injustice.  It  cannot,  there- 
fore, be  arbitrarily  and  capriciously  granted  to  another."  See  Bnwman*»  Detfiaect  r. 
Wathen,  2  McLean,  876. 

Under  the  statutes  of  Arkansas,  the  owner  of  the  land  fronting  on  a  stream  is  entitled 
to  the  privilege  of  keeping  a  public  feny.  In  Hayneg  v.  HTeliit,  26  Ark. 461,  it  was  held  that 
a  ferry  franchise  is  a  grant  from  the  State,  and  cannot  be  created  by  parties  and 
transferable  and  descendible  in  fee  as  individual  property,  separate  and  apart  from 
land.    The  privilege  of  a  grant  under  the  statute  is  to  those  owning  the  land. 

A  ferry  license,  when  granted,  becomes  the  property  of  the  grantee,  and  is  a  privata 
right,  subject  only  to  the  governmental  control  growing  out  of  its  other  nature  of  pubUd 
juria.  When  granted  in  an  estate  for  years,  the  death  of  the  grantee  can  no  more  termla- 
ate  it  than  the  death  of  a  tenant  can  terminate  a  like  estate  in  lands.  LippeneoU  v.  JUm 
iander  (87  Iowa,  460),  1  Am.  Kep.  299. 

For  an  excellent  note  on  the  general  subject  of  ferries,  see  Bildktnd  IbrmfiMil  and  F\mfjf 
Cb.  V.  IFiZson,  88  N.  J.  Eq.  687. 


Hale  y.  Halb. 

(47  Tex.  838.) 
Divorce  —  reeriminoHon. 

Kecrimlnation  is  a  valid  defense  in  all  actions  for  dlyoroa. 

In  an  action  for  divorce  for  causes  other  than  adultery,  where  fault  is  Bhowm 

on  both  sides,  the  plaintiff  cannot  prevail  on  the  gioand  that  his  fault  is  tbe 

less. 
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ACTION  for  divorce  on  the  ^ound  of  cruel  treatment     The 
defendant  recriminated;  a  diyorce  was  denied  to  both,  and 
both  appealed.    The  opinion  states  the  facts. 

Maxey,  Lightfoot  <t  Oill,  Bennett^  Ballinger  £  Bennett^  B.  J. 
Barrows^  Jr.yS.nd  D,  H.  Scotty  for  plaintiff,  cited  2  Bishop  on  Mar. 
&  i)iv.,  §§  79,  80,  81,  724;  Tourne  v.  Tourney  9  La.  452-456; 
Schrech  v.  Schreck,  32  Tex.  578  ;  Sheffield  v.  SheffiOdy  3  id.  79 ; 
BjfTfie  v.  ByrfiCy  3  id.  336-540 ;  Wright  v.  Wright,  6  id.  3  ;  Hogeee 
y.  NogeeSy  7  id.  538. 

Wright  &  McDmiald  and  E,  L.  it  H.  H.  Dahoftey,  for  defendant. 

MooBE,  J.  The  parties  to  this  action  mutually  seek  to  obtain  a 
diyorce,  upon  the  ground  of  excesses,  cruel  treatment,  and  outrages 
of  such  a  nature  as  to  render  their  living  together  unsupportable, 
charged  by  them  respectively,  in  the  petition  and  cross-bill.  Neither 
of  them  desiring  a  jury,  the  case  was  tried  by  the  judge,  who,  after 
considering  the  law  and  facts  upon  which  they  respectively  relied, 
rendered  judgment,  refusing  to  grant  a  divorce  to  either  of  them, 
upon  the  case  made  under  the  petition  of  the  plaint^iff,  or  on  the 
croBS-bill  filed  by  the  defendant.  From  this  judgment  both  part- 
ies prosecuted  an  appeal;  and  each  of  them  have  in  effect  assigned 
for  error — 

Ist  The  action  of  the  court  in  sustaining  the  exceptions  of  the 
one  to  the  pleadings  of  the  other. 

2d.  In  ruling  that  owing  to  their  mutual  recrimination,  neither 
of  them  is  entitled  to  a  divorce. 

3d.  The  refusal  to  grant  a  decree  in  favor  of  either  party,  on  the 
law  and  facts  as  submitted  on  the  final  hearing. 

An  additional  assignment  is  also  made  by  appellant,  that  the 
Qourt  erred  in  excluding  the  evidence  of  admissions  made  by  defend- 
ant before  and  after  the  separation,  and  made  at  the  time,  to  their 
mutual  friends,  while  trying  to  effect  a  settlement  between  them. 
In  regard  to  thjs  last  assignment,  however,  it  will  sufiSce  to  say, 
that  we  find  in  the  record  no  ruling  of  the  court  to  which  it  can 
apply.  If  there  was  any  evidence  of  the  chai*acter  referred  to, 
excluded  by  the  court,  no  exception  to  its  action  seems  to  have  been 
taken,  or  if  so,  the  evidence  of  it  has  not  been  preserved  and  brought 
up  with  the  record,  so  that  we  can  take  notice  of,  or  act  upon  it 

The  recital  of  the  excesses,  cruelties  and  outraii^c.s,  with  which  the 
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parties  mutually  charge  each  other  in  the  petition  and  cross-bill,  and 
their  respective  amendment,  fills  nearly  if  not  quite  one  hundred 
pages  of  the  record,  and  it  has  taken  two  hundred  and  fifty  or  mor^ 
pages  to  exhibit  to  us  the  evidence  add  need  upon  the  trial  in  sup- 
port of  the  charges  made  by  them,  respectively,  in  their  pleading. 

We  have  endeavored  to  give  such  patient  and  careful  examination 
to  the  questions  suggested  for  our  determination  as  this  voluminous 
record  has  required,  and  such  as  the  painful  sympathy  which  such 
criminations  and  recriminations  between  husband  and  wife,  as  is 
here  exhibited,  will  always  arouse,  and  a  proper  regard  for  social 
order  and  the  general  good  of  society  imperatively  demands.  Tet, 
while  this  examination  has  paintully  impressed  us  with  a  thorough 
conviction  of  the  existence  of  a  condition  of  domestic  infelicity, 
into  which  the  parties  to  this  action  have  fallen,  through  their 
mutual  irascible  and  ungovernable  tempers,  which  forbodes  a  most 
unhappy  future  for  themselves  and  their  children,  still  we  cannot 
say  there  is  any  error  in  the  court  below,  for  which  the  judgment 
should  be  reversed,  without  a  departure  from  the  settled  rales  of 
practice  and  decision  governing  this  court;  nor  can  we  grant  a 
decree  of  divorce  to  either  of  these  parties,  in  the  attitude  in 
which  the  record  comes  before  us,  unless  we  were  at  liberty  to  permit 
our  sympathy  for  the  unhappy  condition  in  which,  through  their 
imperfections  of  temper,  they  have  in  all  probability  suffered  their 
present  and  future  domestic  peace  and  happiness  to  be  com* 
pletely  ingulfed,  to  control  our  judgment,  instead  of  taking  the 
plain  provisions  of  the  statute  and  the  well-established  course  of 
decisions  of  the  court  as  our  guide. 

The  record  not  only  fails  to  exhibit  any  basis  whatever  to  support 
the  first  assignment  of  error,  but,  on  the  contrary,  it  dearly  shows 
that  it  is  entirely  without  foundation.  There  was  no  exception  or 
demurrer  by  the  defendant  to  the  petition,  as  finally  amended,  or 
by  the  plaintiff  to  the  cross-bill,  as  also  amended  by  defendant;  hot 
the  case  went  to  the  court,  and  was  tried  upon  the  pleadings  as  pre- 
sented by  the  parties.  True,  at  an  earlier  state  of  the  case,  demur- 
rers were  sustained  to  the  pleadings  of  each  party;  but  they  were 
mutually  permitted  to  amend.  None  of  their  averments  were 
stricken  out  by  the  ruling  of  the  court;  and  as  the  trial  was  had  on 
the  averments,  in  the  original  as  well  as  amended  pleadings,  if  the 
facts  proved  were  not  such  as  to  require  a  decree^'Oertainly  no 
injury  can  have  resulted  from  the  action  of  the  court  on  thedemnr- 
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rer,  even  if  its  ruling  upon  them  should  have  been  different  Nor 
can  we  say  that  the  court  erred  in  its  concluBion  upon  the  tcsti- 
moQY.  It  is  a  familiar  and  well-established  rule,  that  where  a  jury 
is  waived,  the  same  presumptions  are  to  be  indulged  in  favor  of  the 
correctness  of  the  judgment  of  the  court  upon  the  facts  as  is 
applied  m  support  of  the  verdict  of  the  jury. 

If  it  should  be  granted  that  the  evidence  in  the  record  would  have 
justified  a  different  conclusion  from  that  at  which  the  court  arrived, 
and  even  if  we  could  say  that  the  different  conclusion  would  have 
been  more  satisfactory  to  our  minds,  it  would  be  of  no  moment ;  for 
it  certainly  cannot  be  denied  that  there  is  not  wanting  in  the  record 
evidence  of  a  contrary  tendencyj  amply  sufficient  to  support  the 
jndgment.  As  this  is  the  case,  the  judgment  cannot  be  disturbed 
unless  we  would  overturn  the  settled  rule  of  decisions  of  the  court 
from  its  very  beginning  to  the  present  time,  for  the  sake  of  reach- 
ing a  desired  conclusion  in  a  special  case.  Nor  can  we  say,  from 
oor  examination  of  the  reoord,  that  the  common-law  doct^^rine,  as  to 
the  effect  of  recrimination  in  suits  for  divorce,  had  any  thing  what- 
ever to  do  with  the  judgment  of  the  court  in  this  case.  When  a 
party  asks  of  this  court  a  reversal  of  a  judgment  of  the  District  Court, 
he  should  be  able  to  put  his  fingers  upon  tiie  very  error  of  which  be 
complains.  It  is  not  sufficient,  if  it  merely  appears  that  possibly  the 
coart  may  have  fallen  into  error.  But  if  the  court  was  influenced 
by  the  considerations  attributed  to  it  by  counsel,  and  could,  as  was 
said  in  the  argument  of  the  case  in  this  court,  have  granted  a 
divorce  to  either  of  these  parties  on  the  evidence  adduced  by  them 
respectively,  bu t  for  the  recnminatory  facts  which  they  mutually 
proved,  we  arc  by  no  means  prepared  to  say  that,  in  so  holding,  an 
error  was  committed,  for  which  the  jndgment  should  be  reversed. 
We  are  not,  however,  to  be  understood  by  this  remark  as  intimating 
that  in  no  case,  and  under  no  state  of  circumstances,  should  a 
divorce  be  granted,  if  the  plaintiff  is  also  guilty  of  an  act  of  any 
character  for  which  the  defeudant  might  claim  a  divorce.  There 
are,  unquestionably,  well-established  limitations  in  regard  to  this 
character  of  defense  in  such  actions,  to  which,  liowever,  it  is 
unnecessary  for  us  to  specially  advert  at  present.  The  general 
doctrine,  that  recrimination  is  a  valid  defense,  though  the  divorce 
18  soQgfat  upon  other  grounds  than  adultery,  may,  nevertheless,  be 
•aid  on  the  very  highest  authority,  to  ''  rest  in  the  clearest  reason 
and  in  exact  justice."  2  Bish.  on  Mar.  and  Div.,  §  74.  Dnques- 
VoL.  XXVI  — 38 
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tionably  is  this  so,  when  the  recriminafcory  fact  is  of  the  like  char- 
acter as  the  act  of  the  defendant,  for  which  the  divorce  is  sought; 
and  more  especially  must  it  be  so,  when  the  act  or  conduct,  upon 
which  the  plaintiff's  action  is  founded,  is  induced  or  occasioned  by 
the  act  or  conduct  of  the  plaintiff,  and  was  in  retaliation  of  it, 
unless  the  matter  complained  of  was  so  grossly  in  excess  of  the 
provocation,  that  it  ordinarily  cannot  be  said  to  have  been  occa- 
sioned by  it;  for  ''  some  allowance  should  be  made  for  human  frailty, 
and  it  would  be  unreasonable  to  require  the  matrimonial  conduct 
of  the  plaintiff  to  be  quite  without  blemish,  as  a  condition  upon 
which  alone  he  could  be  permitted  to  carry  on  his  suit  for  the 
defendant's  greater  wrong."  But  it  is  not  sufficient  that  the  plaintiff 
should  be  merely  less  in  fault  than  the  defendant.  He  has  no  cause 
to  complain  or  right  to  be  relieved  from  the  obligation  of  a  contract 
which  he  has  violated  in  a  like  manner  as  the  defendant;  and 
where  the  difference  between  himself  and  the  defendant  is  merely 
a  slight  difference  in  their  degree  of  guilt,  the  court  will  not  inter- 
fere. In  such  cases  the  parties  are  '^  suitable  and  proper  compan- 
ions for  each  other"  {Woodv.  Wood,  2  Paige,  108),  and  "may  live 
together,  and  Gnd  sources  of  mutual  forgiveness  in  the  humilia- 
tion of  mutual  guilt."  Beeby  v.  Beeby,  1  Hag.  Ec.  789;  2  Bish.  on 
Mar.  and  Div.,  ch.  6. 
There  is  no  error  in  the  judgment,  and  it  is  therefore  afBrmad. 

Judgment  affirmed. 


The  Texas  Banking  and  Insurance  Co.  v.  Oohbit. 

(47  Tex.  400.) 

Insurance  —  tutignment  of  policy  and  of  irUereft  in  mbfeet. 

A  policy  of  fire  inaurance,  conditioned  not  to  be  aBsifcnable  without  the  writ- 
ten  consent  of  the  insurer,  and  to  be  void  in  case  of  transfer  by  sale  or 
otherwise  witliout  such  consent,  was  issued  to  a  partnership  of  three  per- 
sons ;  Bubsequt^ntly  during  tlie  term  one  partner  retired,  without  aABij^i^iig 
his  interest  in  the  policy,  but  (selling  his  interest  in  the  partnership  to  Us 
copartners,  who  continued  the  business;  a  fire  subsequently  having  destroyed 
the  property  insured,  ?iM,  that  the  two  remaining  copartners  ooald  recover 
on  the  policy.* 


*  In  addition  to  cases  cited  in  opinion,  see  Coxoan  v.  Iowa  Stale  Ins.  Co.  (40  lowm,  fiBlK ' 
Am.  Rep.  588;  Dermani  y.  Home  Mat,  Im.  Co.  (26  La.  Ann.  eO),  81  Am,  Bep.  644. 
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ACTION  on  a  fire  insurance  policy.     The  plaintiff  had  judgment 
and  defendant  appealed.    The  opinion  states  the  facts. 

Miller  d  Cleveland^  for  appellant.  There  can  be  no  such  thing 
as  ''equitable  assignment"  of  the  policy  here  sued  on.  By  the 
terms  of  the  conti'act,  it  could  only  be  assigned,  by  consent  of  the 
company,  before  a  loss.  In  Portsmouth  Lis.  Co.  y.  Brinkley  d 
Oo^  decided  by  the  Court  of  Appeals  in  Virginia,  reported  in  the 
2d  vol.  Insurance  Law  Journal,  843,  and  in  the  case  of  Finley  et 
oL  V.  Lycoming  Lis.  Co.y  decided  by  the  Supreme  Court  of  Penn- 
8yl?ania^  6  Casey,  311,  and  in  Keekr  v.  Niagara  Fire  Lis.  Co., 
decided  by  the  Supreme  Court  of  Wisconsin,  16  Wis.  523,  the 
clanse  construed  is  identical  with  the  one  in  the  policy  now  before 
this  court.  See,  also,  Hartford  Fire  Lis.  Co.  v.  Ross  et  al.y  23  Ind. 
181;  Dix  et  al.  v.  Mercantile  Lis.  Co.,  22  111.  278;  2  Pars,  on  Cont., 
ed.  of  1864,  19,  20;  18  Mo.  128;  16  Md.  45;  3  Mete.  69;  13  Gray, 
80;  Bobbs  v.  Memphis  Ins.  Co.,  1  Sneed,  444. 

P.  diaries  Hume,  for  appellee. 

BoBEBTS,  C,  J.  The  partnership,  composed  of  Cohen  and  two 
Sampsons,  took  out  a  policy  of  insurance  on  a  stock  of  goods  for 
one  yesir,  and  during  the  year  one  of  the  Sampsons  retired  from 
the  firm,  by  selling  to  his  copartners  his  interest  therein;  after 
which,  the  business  being  continued  by  the  remaining  members 
of  the  firm,  in  the  same  place,  the  goods  were  destroyed  by  fire 
before  the  end  of  the  year.  The  remaining  partners  having 
recovered  a  judgment  against  the  appellant,  the  only  question  at 
issue,  as  agreed  upon  by  the  counsel,  is,  whether  or  not  the  com- 
pany is  released  by  such  a  sale,  by  one  partner  to  his  copartners, 
under  and  by  force  of  a  provision  of  the  policy  of  insurance,  in  the 
following  words,  to  wit:  ''This  policy  is  not  assignable,  unless  by 
consent  of  this  corporation,  manifested  in  writing;  and  in  case  of 
any  transfer,  by  sale  or  otherwise,  without  such  consent,  this  policy 
shali,  from  thenceforth,  be  void  and  of  no  effect. " 

This  question  has  arisen  upon  similar  stipulations  in  policies  of 
insurance  in  many  of  the  States,  in  most  of  which  it  has  been 
decided  that  the  company  is  released  by  a  sale  of  this  sort  and  the 
retirement  of  one  of  the  partners  of  the  firm.  In  a  few  others, 
including  New  York,  the  contrary  rule  is  adopted.  In  the  former 
class,  the  change  in  the  parties  to  the  contract  of  itisiininec,  and 
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the  change  in  the  parties  who  sustained  the  damage  in  the  loss  of 
the  property  by  Cre,  are  the  inflnencing  considerations  in  forming 
the  judgment;  and  as  different  persons  own  the  property  loet,  that 
must  constitute  the  damage  done,  from  the  persons  who  made  the 
contract;  a  suit  cannot  be  maintained  by  the  less  number  of  per- 
sons who  owned  the  property  when  it  was  lost  Tlie  BaUimore  JPir$ 
Ins.  Co.  V.  McGowan,  16  Md.  47;  Wilson  v.  HiU,  3  Mete.  69;  Tbie  v. 
M.  F.  Ins.  Co.,  13  Gray,  80.  This  would  seem  to  rest  on  the  gen- 
eral doctrine  of  the  rights  of  parties  to  sue  upon  joint  contracts, 
rather  than  upon  the  breach  of  the  stipulation  in  the  policy  now 
under  consideration.  Pars,  on  Gout.  13.  In  other  cases  an  addi- 
tional and  a  broader  view  is  presented,  in  which  it  is  consideied 
that  the  company  contracts  for  the  care,  diligence,  and  integrity  of 
each  and  all  of  the  members  of  the  firm  contracted  with,  in  the 
preservation  of  the  property  from  loss,  as  part  of  the  indnoement 
to  and  consideration  of  the  contract;  and  that  a  sale  by  one  of  the 
partners,  and  his  retirement  from  the  firm,  without  the  written 
consent  of  the  company,  is  a  substantial  change  of  the  parties  to 
the  contract,  which  this  stipulation  in  the  policy  was  designed  to 
protect  it  against  Keeler  v.  Niagara  Fire  Insurafice  Company,  16 
Wis.  637  ;  Hartford  Fire  Insurance  Company  v.  Ross  et  oL,  23  Ind* 
181. 

In  the  latter  class  of  cases,  in  which  the  Gourt  of  Appeals,  in 
the  State  of  New  York,  takes  the  lead,  all  of  these  grannds  are  at- 
tempted to  be  answered  by  the  conclusion  that,  considering  the 
scope,  object,  meaning,  and  spirit  of  the  contract,  such  a  sale  and 
retirement  of  one  of  the  partners  is  not  such  a  change  in  the  per- 
sons to  the  contract,  and  in  the  interest  in  the  property  lost,  as  to 
prevent  a  suit  on  the  policy  by  the  firm,  as  it  existed  when  the  loss 
occurred,  and  that  stipulation  in  the  policy  under  consideration 
must  be  understood  as  intended  to  prevent  only  the  sale  and  trans- 
fer of  the  proprietary  interest  of  those  with  whom  the  insarers 
contracted  ;  to  others,  with  whom  they  had  not  consented  to  con- 
tract. 

This  view  is  summed  up,  in  a  case  similar  to  the  one  before  ns, 
as  follows,  to  wit :  ''  The  plaintiffs  were  parties  to  the  contract 
made  with  the  defendant  They  were  conducting  the  bostDess 
contemplated  by  the  terms  of  the  policy.  The  insurance  was  in- 
tended to  cover  the  mercantile  stock,  of  which  the  assured  weie 
proprietors,  stored,  from  time  to  time,  in  the  building  in  which 
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that  business  was  conducted.  There  was  no  substantial  change 
material  to  the  risk,  and  clearly  none  within  the  intent  of  the  pro- 
Tisa  Each  member  of  a  partnership  firm,  as  Lord  Hard  wick 
said,  is  seized,  per  my  et  per  tout,  of  the  common  stock  and  effects." 
West  V.  Skip,  1  Ves.,  St.,  242. 

"  This  interest  of  each  and  all  the  policy  in  question  was  de- 
signed to  protect,  and  its  language,  fairly  construed,  is  in  harmony 
with  this  intent.  There  is  no  reason  why  the  full  measure  of 
agreed  indemnity  should  be  withheld  from  the  plaintiffs,  who  were 
owners  at  the  date  of  the  insurance,  and  sole  owners  at  the  time  of 
the  loss."    Hoffman  v.  jEtna  Fire  Insurance  Company,  32  N.  Y.  416. 

The  reasons  upon  which  this  conclusion  is  reached  in  the  case 
cited  are  so  elaborate  and  exhaustive  as  to  render  it  unnecessary  to 
repeat  them,  or  to  seek  to  improve  upon  them.  It  is  founded  upon 
a  liberal  equity  in  reference  to  the  objects  of  both  of  the  parties 
in  making  the  contract  of  insurance,  and  is  believed  to  be  in  har- 
mony with  our  system  of  jurisprudence  in  Texas.  This  court  hav- 
ing the  question  before  it  now,  for  the  first  time,  coincides  in 
opinion  with  the  Court  of  Appeals  of  the  State  of  New  York,  in 
the  case  above  cited.  Apart  from  having  to- determine  between 
conflicting  views  of  great  weight  presented  on  each  side  of  the 
question,  it  is  worthy  of  consideration  in  respect  to  the  weight  of  au- 
tiiority,  that  the  decision  cited  and  relied  on  in  aid  of  our  own  judg- 
ment emanates  from  the  Court  of  Appeals,  in  a  State  wherein  is 
situated  the  gi'eat  commercial  metropolis  of  the  continent,  and 
that  it  has  been  recently  followed  by  two  other  States,  and  has  been 
incidentally  referred  to,  without  objection,  by  the  Supreme  Court 
of  the  United  States.  Burnett  v.  Eufaula  Insurance  Company, 
46  Ala.  11 ;  8.  c,  7  Am.  Rep.  581 ;  Pierce  v.  Nashua  Insurance 
Company,  50  N.  H.  297;  8.  c,  9  Am.  Rep.  235 ;  Phcenix  Insurance 
Company  v.  Hamilton,  14  Wall.  509. 

A  consideration  of  importance  in  this  matter  is,  that  it  is  well 
known  that  such  changes  as  this  in  the  parties  of  a  firm,  and 
others  of  like  character,  such  as  the  death  or  bankruptcy  of  one  of 
the  partners,  are  of  very  f roquent  occurrence,  without  materially 
altering,  practically,  the  business  or  character  of  the  firm  ;  and  if 
insnrance  companies  regard  such  changes  as  prejudicial  to  their 
interest)  it  is  their  duty  (especially  in  reference  to  the  confiict  of 
Mthority  on  the  subject)  to  make  the  stipulations  in  the  policy 
plain  in  that  respect,  which  they  can  easily  do. 


302  TEXAS, 

The  Texas  Banking  and  Inaaranoe  Go.  v.  Cohen. 

ON  KEHEARING. 

Roberts,  G.  J.  This  case  has  been  re-argued  with  great  research  and 
ability  by  the  counsel  on  both  sides,  and  some  new  lights  liave  been 
furnished  in  the  additional  authorities  that  have  been  produced. 
With  that  advantage,  however,  we  are  not  prepared  to  say  that  the 
question  at  issue  is  much  relieved  from  the  difficulties  growing  out 
of  a  conflict  of  decision  in  other  States,  existing  at  the  time  oar 
decision  was  made. 

Upon  the  first  argument  of  the  case,  the  controversy  seemed  to 
turn  mainly  upon  the  question  of  whether  or  not  the  release  by 
Henry  Sampson  to  his  copartners,  of  his  interest  in  the  partnershii), 
was  a  violation  of  the  condition  in  the  policy  of  insurance,  which 
read  as  follows,  to  wit:  ''This  policy  is  not  assignable,  unless  by 
consent  of  this  corporation,  manifested  in  writing;  and  in  case  of 
any  transfer,  by  sale  or  otherwise,  without  such  consent,  this  policy 
shall  from  thenceforth  be  void  and  of  no  effect." 

In  most  of  the  cases  referred  to,  thei'e  were  stipulations  in  the 
policies  against  the  assignment  of  the  policy,  and  also  against  a 
transfer  of  the  property.  Notwithstanding  that,  it  was  held  by  the 
Court  of  Appeals  in  New  York,  followed  by  a  few  other  cases,  that 
a  reletise  by  one  partner  of  his  interest  in  the  partnership  was  not  a 
violation  of  such  stipulations.  Hoffman  v.  ^tna  Fire  Insurance 
Co.,  32  N.  Y.  41 6. 

The  condition  of  this  policy  is  so  worded,  as  that  it  may  be 
regarded  as  embracing  both  of  these  stipulations.  Though,  had 
it  been  deemed  important,  in  view  of  the  decisions,  as  well  as  of 
the  arguments,  it  might  have  been  more  particularly  examined 
into,  and  the  conclusion  have  been  reached  which  was  annonuced 
by  Justice  Ireland,  in  his  separate  opinion,  that  all  of  the  terms 
of  the  condition  related  to  the  assignment  of  the  policy.  Upon 
further  research,  we  have  found  that  construction  supported  by 
other  authority,  in  addition  to  that  cited  by  him,  in  a  cose  where 
the  condition  was  similar  to  that  in  this  case.  Wymcni  v.  Wffmaity 
26  N.  Y.  254. 

Such  a  construction  seems  to  be  equally  reasonable,  if  not  more 
so,  than  that  which  seemed  to  be  taken  for  granted  in  the  arga* 
ment,  and  was  followed,  at  least  inferentially,  in  the  opinion  that 
was  delivered  in  this  case  for  the  majority  of  the  court.  • 

Upon  that  construction,  this  case  would  be  similar  in  its  leading 
features  to  a  case  decided  by  the  Supreme  Ck>urt  Commiasion  in 
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Ohio.  West  v.  Citizens'  Lis.  Co,,  27  Ohio  St.  1 ;  8.  c. ,  22  Am.  Rep.  294. 
The  policy  in  that  case  contained  a  Btipulation  against  assignment  of 
the  policy,  but  none  against  a  transfer  of  the  property  insured,  with* 
ont  the  consent  of  the  insurer.  This  was  noticed  as  an  important 
omission  in  reference  to  the  decisions  in  such  cases,  many  of  which 
had  been  made  on  policies  having  a  stipulation  against  the  transfer 
of  ihe  property,  in  some  shape  or  other,  "which  enter  largely  into 
the  discussion  of  the  legal  aspects  of  the  case  in  the  opinions  of 
the  courts  deciding  them."  The  opinion  in  that  case  is  elaborate, 
and  follows  in  its  reasoning,  in  the  main,  the  leading  case  of 
Hoffman  v,  JBtna  Fire  Ins^irance  Co.^  32  N.  Y.  416,  and  concludes 
by  u  similar  ennmeration  of  the  grounds  for  its  construction  of  the 
conlract  embraced  in  such  a  policy  of  insurance,  as  follows,  to  wit: 
''The  plaintiffs  were  parties  to  the  contract;  they  continued  to 
condact  the  business  contemplated  by  the  policy;  there  was  no 
change  material  to  the  risk,  and  none  within  the  meaning  of  the 
clause  under  consideration.  The  policy  was  intended  to  protect 
the  interests  of  each  and  all ;  and  its  language,  fairly  construed,  is 
in  harmony  with  that  intent."  In  view  of  the  grounds  upon  which 
both  of  these  decisions  are  based,  it  is  really  not  very  material 
whether  the  condition  in  the  policy  be  construed  to  prohibit  a 
transfer  of  the  property  insured  by  "  sale  or  otherwise  "  or  not,  as 
they  both  hold  that  a  release  by  one  partner  of  his  interest  in  the 
firm  to  his  copartners  is  neither  such  an  assignment  of  the  policy 
nor  transfer  of  the  property  as  is  contemplated  in  the  stipulations 
of  that  character.  For,  considering  the  leading  objects  of  the 
policy,  in  their  application  to  the  ordinary  course  of  business,  such 
a  release  by  one  partner  is  contemplated  by  the  contracting  parties 
as  an  ordinary  and  probable  event,  during  the  continuance  of  the 
policy,  and  is,  therefore,  by  implication,  a  part  of  the  contract,  as 
much  as  though  it  was  expressly  permitted  in  it. 

If  this  construction  be  correct,  all  of  the  difficulties  presented 
ia  the  cases  decided  adversely  —  that  the  two  remaining  partners 
of  the  firm  are  not  the  proper  parties  to  sue  on  the  contract  of  the 
policy;  that  they  do  not  constitute  the  firm  whose  goods  were 
iusnred,  and  that  their  loss  by  fire  was  not  the  loss  of  the  firm 
insured  —  are  fully  obviated. 

In  consideration  of  the  confiicting  views  which  may  be  plausibly 
arged  on  either  side  of  this  controverted  question,  and  of  the  con* 
flicttng  decidoDs  of  the  courts  in  different  States  of  the  Union^ 
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we  are  not  inclined  to  change  the  decision  of  this  case  as  formerly 
made,  and  it  is,  therefore,  made  the  final  judgment  of  thii 
court 

This  case  having  been  decided  at  a  former  term,  at  Oalveston,  a 
motion  for  rehearing  was  made,  taken  under  advisement,  and  trans- 
ferred to  Austin,  and  the  judgment  therein  suspended  until  further 
order.  The  motion  for  rehearing  was  granted,  and  the  case  sent 
back  to  Galveston,  where  it  was  re-argued,  and  the  case  was  again 
taken  under  advisement  and  transferred  to  Austin. 

Being  now  decided,  it  is  ordered  that  the  suspension  of  the 
judgment  heretofore  made  be  set  aside,  and  the  judgment  of 
afSrmance  heretofore  rendered  at  Qalveston  be  made  final,  and 
mandate  issue  thereon,  and  that  it  be  so  entered  here  and  trans- 
mitted to  Galveston,  to  be  entered  upon  the  minutes  of  the  court 
as  of  the  last  term  of  that  court. 

MooBB  and  Ireland,  JJ.,  dissenting. 

Judgmmt  ajfffMd^ 


Taylob  v.  Habbisok. 

(47  Tex.  464.) 

BegiatrtOion  of  deedi^effect  of  rwtiee  bp^quU-oiaim, 


Under  the  recording  act,  the  certificate  of  acknowledgment  is  a  m 
of  the  record,  and  if  omitted,  the  record  will  not  operate  as  noUoe  of  sack 
conveyance  to  subBequent  purchasers  from  the  administrator  of  the  former 
grantor.    (See  note,  p.  809.) 

Although  one  claiming  under  a  quit-claim  deed  is  not  a  bona  fide  puchAaer 
within  the  recording  act,  yet  the  mere  absence  of  a  covenant  of  wanaalj 
does  not  constitute  a  deed  a  quit-claim. 

ACTION  of  trespass  to  try  title.  The  plaintiff  claimed  under 
duly  acknowledged  deed,  which,  excepting  the  certiQcate  of 
acknowledgment,  had  been  duly  recorded.  The  defendant  claimed 
under  a  subsequent  conveyance,  without  warranty,  made  by  the 
administratix  of  the  same  grantor,  pursuant  to  an  order  to  sell 
real  estate  to  pay  debts  of  the  decedent  .The  plaintiff  had  ]ndg« 
ment,  and  defendant  appealed. 
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Throehnorton,  Brown  £  Bro.,  for  plaintiffs  in  error. 

Bhtko  di  Hec^d,  for  defendant  in  error. 

MooRB,  J.  It  is  the  evident  purpose  of  the  registration  laws  to 
piDtect  creditors  and  purchasers  against  fraud  and  imposition  by 
yendors  and  their  prior  creditors,  as  well  as  to  protect  and  secure 
the  latter  against  fraudulent  combinations  and  contrivances  between 
the  owners  of  real  estate  and  third  parties,  after  incumbering  or 
parting  with  their  title  or  interest  in  it.  The  first  of  these  objects 
is  intended  to  be  effected  by  requiring  that  all  bargains,  sales,  and 
other  conveyances  whatsoever,  of  any  lands,  tenements,  and  here- 
ditaments, whether  made  for  passing  any  estate  of  freehold  or 
inheritance,  or  for  a  term  of  years^  and  all  deeds  of  settlement  upon 
marriage,  whether  land,  money,  or  other  personal  things,  shall  be 
settled,  or  covenanted  to  be  left  or  paid,  at  the  death, of  the  party, 
or  otherwise;  and  all  deeds  of  trust  and  mortgages,  though  valid 
and  binding  as  between  the  parties  and  their  heirs,  and  as  to  all 
subsequent  purchasers  with  notice  thereof,  or  without  consideration, 
shall  nevertheless  be  void  as  to  all  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  without  notice,  unless  duly 
ackDowIedged  or  proved,  and  lodged  with  the  clerk,  to  be  recorded, 
as  requii-ed  by  law.  The  record  is  accomplished  by  making  such 
instruments,  when  duly  proven  and  recorded  as  provided  by  the 
statute,  operate  as  constructive  notice  to  creditors  and  subsequent 
purchasers,  of  such  facts  as  they  would  have  learned  from  the 
record,  if  examined.  But  purchasers  and  creditors  are  only  charged 
by  construction  with  notice  of  the  facts  actually  exhibited  by  the 
record,  and  not  with  such  as  might  liave  been  ascertained  by  such 
inquiries  as  an  examination  of  the  record  might  have  induced  a 
prudent  man  to  make.  Hence,  it  is  a  well-established  rule,  that 
the  registration  of  deeds  or  instruments,  required  by  law  to  be 
recorded,  will  not  operate  as  constructive  notice,  unless  they  have 
been  acknowledged  or  proved,  as  prescribed  by  law.  Work  v.  Harper y 
24  Miss.  517;  White  v.  Dennian,  I  Ohio  St.  110;  Bishop  v.  Schneider^ 
46  Ma  472;  2  Am.  Bep.  533.  And  while  it  is  a  conclusion  of  law 
which  cannot  be  disputed,  that  subsequent  purchasers  and  creditors 
we  charged  with  notice  of  all  the  facts  shown  or  exhibited 
by  the  record,  it  has  never  been  held  that  they  were  bound  or 
affpctort  by  a  record  which  does  not  give  notice  of  a  valid  convey- 
VoL.  XXVI— 39 
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anoe  of  the  property  in  qaestion,  but  merely  gives  inforniAtion 
which,  if  in  fact  commanicated  to  sach  creditor  or  parchaser^  might 
have  been  reasonably  sufficient  to  put  him  upon  inquiiy,  thoa^ 
had  such  inquiry  been  made,  the  existence  of  a  prior  inoumbranoe, 
not  properly  recorded,  might  have  been  ascertained.  It  is  there- 
fore hold,  that  a  deed  not  properly  acknowledged  or  proved  for 
record,  although  in  fact  duly  executed,  will  not  operate  as  notice  of 
such  deed  ;  and  though  it  may  have  been  duly  proved  or  acknowl- 
edged for  record,  if,  in  some  material  respect,  it  has  been  improp- 
erly recorded,  the  same  result  follows  from  such  omission,  and  the 
record  will  only  give  notice  of  the  existence  of  such  an  instmment 
as  that  exhibited  by  it  Terrell  v.  Andrew  Countg,  44  Mp.  309.; 
Beekmafhv,  Frost,  18  Johns.  544^  iSIsn^er  v.  Craigue,  10  Vt  655; 
Jennings  v.  Wood,  20  Ohio,  266;  i  Washb.  on  Real  Prop.  139. 

And  unless  there  is  such  a  record  as  tiie  statute  prescribes^  it 
certainly  does  not  furnish  notice  to  parties  subsequently  dealing 
with  the  vendor  of  the  former  incumbrance  or  conveyance.  At 
the  time  the  deed  under  which  the  plaintiff  claimed  the  land  in 
controversy  in  this  case  was  registered,  the  statute  required  that  the 
acknowledgment  or  proof  of  the  execution  of  the  instrament  to  be 
recorded  should  be  certified  by  the  officer  before  whom  it  is  taken 
or  made  upon  such  instrument,  and  that  such  certificate  shoald 
become  a  part  of  the  record.  The  deed  which  has  given  rise  to  this, 
as  registered,  does  not  purport  to  have  upon  it  this  certificate.  And 
though  a  certificate,  as  prescribed  by  the  statute,  was,  in  fact, 
indorsed  upon  the  deed,  this  essential  portion  of  its  proi)er  registra- 
tion was  entirely  omitted.  The  deed,  therefore,  was  not  properly 
recorded,  and  creditors  and  subsequent  purchasers  are  not  chargea- 
ble with  notice  of  it,  by  reason  of  such  defective  record. 

But  appellee  insists,  that  although  the  deed  from  the  original 
grantee  of  the  land,  under  which  he  daraigns  his  title,  may  not 
have  been  properly  recorded,  still  appellant  is  in  no  way  benefited 
by  reason  of  such  defect,  1st,  because  he  derives  his  title  under  a 
subsequent  sale  of  the  land  by  the  administrator  of  the  original 
grantee,  who  had  sold  it,  previous  to  his  death,  to  appellee's  vendor, 
and  consequently  had  no  title  to  or  interest  in  the  land  which 
could  descend  to  or  vest  in  his  heirs,  or  that  could  be  administered 
upon  or  sold  by  his  administrator  for  the  payment  of  his  debts; 
and,  2d,  if  this  is  not  a  sufficient  answer  to  app^lant's  claim^ 
appellee  further  maintains,  that,  as  the  deed  from  the  administrator^ 
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under  which  appellant  daraigns  his  title,  is  merely  a  quit-claim,  he 
will  be  held  to  have  purchiused  with  notice  of  the  prior  unrecorded 
deed.    Rodgers  v.  Burchard,  34  Tex.  453. 

In  response  to  the  first  of  these  objections,  it  will  suffice  to  say, 
that  we  see  no  reason  why  a  purchaser  fi*om  the  heirs  <ir  represent* 
stiTes  of  the  vendor,  if  he  purchases  and  pays  for  the  land,  with- 
oat  actual  or  constructive  notice  of  the  previous  sale,  is  not  as 
folly  within  the  spirit  and  equity  of  the  statute  as  a  second  pur- 
chaser from  the  vendor  himself.  And  so  it  has  been  heretofore 
held  by  this  court  {Love  v.  Berry,  22  Tex.  3?8),  in  accord,  as  we 
think,  with  the  general  current  of  decisions  elsewhere  upon  the 
sabject.  See  Yonngblood  v.  Vaaiine,  46  Mo.  239;  2  Am.  Rep.  509, 
reviewing  the  cases,  and  overruling  the  case  of  McCamdni  v.  Pat- 
tersoriy  29  id.  110,  cited  in  Rodgern  v.  Burchard,  34  Tex.  453. 

Preference  is  not  given  to  the  second  vendee,  or  to  a  purchaser 
under  execution,  because  there  is  any  title  or  interest  in  the  land 
remaining  in  the  vendor,  after  he  has  once  sold  and  conveyed  it, 
but  simply  because  it  is  a  rule  of  public  policy,  prescribed  by 
atatttte,  for  the  protection  of  innocent  parties  against  fraud. 

Creditors,  as  have  been  frequently  held,  are  as  clearly  protected 
by  the  statutes  upon  this  subject  as  purchasers.  And  certainly  we 
can  see  no  reason  for  holding  that  they  lose  the  preference  given 
them  over  the  negligent  purchaser  who  fails  to  have  his  deed 
recorded,  because  the  creditor  is  forced  to  go  into  the  probate  instead 
of  the  District  Court  to  collect  his  debt,  or  because  the  land  is  sold 
by  the  administrator  instead  of  the  sheriff. 

The  second  objection  urged  by  appellee,  if  applicable  to  the  case, 
is,  we  think,  a  much  more  embarrassing  question. 

In  the  case  of  Rogers  v.  Burchard,  34  Tex.  453;  7  Am.  Rep. 
283,  it  wsis  said  by  the  court  that  an  absolute  deed,  though  unreg- 
istered, passes  the  entire  title  of  the  grantor,  and  leaves  nothing 
to  descend  to  his  heirs;  and  that  a  subsequent  purchaser  from  such 
heirs  acquires  nothing.  That  though  a  subsequent  deed,  made  on 
a  valuable  consideration,  and  without  notice  of  a  prior  unregis- 
tered conveyance,  takes  precedence  of  the  unrejSfistered  deed,  yet 
this  principle  only  prevails  when  both  parties  claim  under  the  same 
grantor,  and  not  where  one  of  them  claims  from  the  heir  and  the 
other  from  the  administrator;  and  there  are,  no  doubt,  respectable 
aothoritics  supporting  this  view  of  tho  subject.  But  I  respectfully 
suggest  that  it  seems  tome,  if  both  parties  claim  from  or  trace  their 
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title  to  the  same  grantor^  and  there  are  no  saperveniDg  equities,  thw 
brings  them  within  the  inilo  prescribed  by  the  statute  and  recog- 
nized by  the  decisions.  But  whether  this  is  the  case  or  not,  there 
is  certainly  a  broad  distinction  between  a  sale  by  the  heirs  in  their 
own  right  and  one  by  an  administrator,  in  liis  representative  char* 
acter,  under  an  order  of  court,  for  the  payment  of  debts.  If  the 
rights  of  the  creditors  are  superior  to  those  of  the  vendee  holding 
by  an  unregistered  deed,  and  as  unquestionably,  a  purchaser  from 
the  administrator  holds  in  privity  with  the  original  vendor  as  fully 
as  a  purchaser  under  like  circumstances  from  the  sheriff,  tliere  can 
be  no  good  reason  to  uphold  the  title  of  the  one,  and  to  deny  that 
of  the  other.  That  the  latter  is  within  the  protection  of  the  statute 
is  not  no^  an  open  question  in  this  court.  At/res  v.  Duprey^  27 
Tex.  593;  GrcLce  v.  Wade,  45  id.  522,  and  subsequent  cases. 

In  the  case  of  Rogers  v.  Burchard,  the  court  also  held  that  a 
quit-claim  deed  conveys  only  such  right,  title,  or  interest  as  the 
grantor  had  at  the  time  the  deed  is  made,  and  tliat  a  party  claim- 
ing under  such  deed  cannot  be  deemed  a  bona  fide  purchaser  of  any 
greater  interest  than  his  grantor  then  had.  (Jpon  the  facta  ex- 
hibited by  the  record  before  the  court,  and  with  the  qualification  or 
explanation  given  in  the  subsequent  case  of  Harrison  v.  Boring,  H 
Tex.  255,  we  think  there  is  no  valid  objection  to  the  decision  of  the 
court  upon  this  branch  of  the  case;  though,  without  observing  the 
distinctions  pointed  out  in  the  latter  case,  the  opinion  in  the  first  of 
these  cases  might  be  supposed  to  warrant  a  broader  application  of 
the  rule  announced  than  the  court  probably  intended  it  should  have. 

The  principle  announced  in  Rogers  v.  Burchardy  as  held  in 
Harrison  v.  Boririg,  is  only  applicable  'Ho  quit-claim  deed,  in 
the  strict  sense  of  that  species  of  conveyances/'  and  where  its 
legal  import  is  ''a  quit-claim,  or  deed  of  release  of  all  one's  right, 
title,  and  interest,"  which  is  not  intended,  and  does  not  purport 
to  convey  an  iibsolute  right  to  land,  without  covenants  of  war- 
ranty, as  contradistinguished  from  a  conveyance  of  the  title  or 
chance  for  title  which  the  grantor  may  be  supposed  to  have. 
Whether  a  deed  is  of  the  one  character  or  the  other,  is  not  to  be 
determined  merely  by  an  omission  of  the  covenant  of  general 
warranty  of  title,  but  may  be  inferred  "  not  only  from  the  terms 
of  the  deed,  but  from  the  adequacy  of  the  price  given,  and  other 
circumstances  attending  the  transaction '' calculated  to  show  Uit 
real  intent  and  purpose  of  the  instrument 
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The  difficulty  in  the  proper  disposition  of  this  case  is,  that  the 
meager  statement  of  facts  upon  which  it  was  by  agreement  sub- 
mitted to  the  court  below,  does  not  sufficiently  enlighten  us  in 
regard  to  the  *^  circumstances  attending  the  transaction,"  to  ena- 
ble OS  to  draw  a  satisfactory  conclusion  as  to  the  import  and 
proper  construction  of  the  deed  from  the  administrator.  We  are 
unable  to  say  what  was  the  character  of  claims  for  the  payment  of 
which  the  sale  was  ordered  ;  or  that  the  creditors  for  whose 
benefit  the  sale  appears  to  have  been  made  were  within  the  pro- 
tection of  the  statute  ;  or  that  the  purchaser  was  without  actual 
notice  of  the  prior  deed  ;  or  whether  or  not  the  price  at  which  the 
land  was  sold  indicates  a  sale  of  the  land  or  a  mere  claim  or  chance 
of  title  to  it.  In  the  case  as  now  presented,  we  are  left  to  draw 
our  conclusions  from  the  bare  order  of  the  court  for  the  sale 
of  the  land ;  its  sale  by  the  administrator ;  the  confirmation  of 
this  sale  by  the  court,  and  a  deed  by  the  court,  and  a  deed  by  the 
administrator,  as  we  must  infer,  in  the  usual  form.  These  meager 
facts  do  not  justify  us  in  saying  that  this  was  not  a  sale  of  land, 
but  of  the  chance  or  claim  of  title  which  the  estate  mav  have  had 
to  it  The  fact  that  the  deed  given  the  purchaser  does  not  con- 
tain  a  covenant  of  warranty  is  of  but  little  significance,  when  it  is 
remembered  that  the  administrator  cannot  bind  the  estate  by  such 
covenants. 

But  while  this  is  the  conclusion  to  be  drawn,  as  we  think,  from 
the  statement  of  facts,  it  is  not  sufficiently  clear  and  satisfactory 
to  induce  us  to  render  a  judgment  upon  it  without  giving  the  part- 
ies an  opportunity  of  showing,  if  they  are  able  to  do  so,  the  real 
character  of  the  transaction,  especially  as  the  case  was  decided  in 
the  court  below  before  the  decision  of  the  case  of  Harrison  v.  Bor- 
ing by  this  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  retnanded. 

HofiK  BT  THX  Rbpobtbii.-- In  Wri(fiit  ▼.  iMneagter^  48  Tex.  250,  an  infttniment  was 
■worded  as  fottowB:  *' The  State  of  Texas,  Kaufman  county.  Know  aU  men  by  these 
presents,  that  we,  E.  W.  Lancaster  and  Elizabeth  S.  Lancaster,  of  the  State  and  county 
lint  mentioned,  in  consideration  of  the  sum  of  four  thousand  dollars  to  us  in  hand  paid; 
Benben  Bowen  and  James  R.  Lancaster,  and  George  W.  Lancaster,  and  their  heirs  and 
isrigns  forever,  all  our  right,  title,  claim,  and  Interest,  estates  and  demands,  both  at  law 
and  in  equity,  and  to  all  three  certain  pieces  or  parcel  of  land  situated  in  said  county  and 
State,  described  as  follows,  to  wit,  Lthe  flidd-notee  of  the  three  tracts  being  here  Inserted,] 
with  all  and  singular  the  hereditaments,  appurtenances  thereunto  belonging."  Followed 
by  the  attesting  dause,  and  date,  signatures  and  seals.  HtUL,  not  to  be  a  deed,  and  ai 
imposing  no  notice  of  any  conveyance  of  land . 
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In  Petenonv.  Lowry^  Id.  413,  it  was  intimated  that  a  certificate  of  admowledgiiMnt 
regular  upon  its  face  as  recorded,  could  not  be  impeached  by  extraneous  facts,  so  as  ia 
prevent  the  record  taking  effect  as  notice  to  subsequent  purchasers.  In  that  case  tba 
notary,  who  took  the  acknowledgment,  was  not  a  resident  of  the  county  where  he  took  tt^ 
and  the  court  said  his  authentication  was  a  nullity. 

The  effect  upon  the  rights  of  subsequent  purchasers  in  good  faith  of  mistakes  in  the 
record  of  conveyances  has  been  several  times  discussed  in  the  courts  of  New  York.  The 
leading  cctse  is  Frost  v.  Beekman^  1  Johns.  Ch.  288.  It  was  there  held  that  the  registry  of 
a  mortgage  conditioned  to  secure  $3,000,  but  by  mistake  the  clerk  registered  for  $800,  is 
notice  to  subsequent  boiia  fUle  purchasers  to  the  extent  only  of  the  sum  expressed  in  the 
registry.  Tlie  chancellor  says :  "  The  true  construction  of  the  act  seems  to  be  that  the 
registry  is  notice  of  the  contents  of  it,  and  no  more,  and  that  the  purchaser  is  not  to  be 
charged  with  notice  of  the  contents  of  the  mor^^age  any  further  than  they  may  be  con- 
tained in  the  registry.  The  purchaser  is  not  bound  to  attend  to  the  correctness  of  the 
registry .  It  is  the  business  of  the  mortgagee,  and  if  a  mistake  occurs  to  his  prejudice,  the 
consequences  of  it  lie  beti%'een  him  and  the  clerk,  and  not  between  him  and  the  bttnaJUU 
purchaser.  The  &ct,  in  providing  that  all  persons  might  have  recourse  to  the 
intended  that  as  t^e  correct  and  sufficient  source  of  information ;  and  it  would  be  a 
trine  productive  of  immense  mischief  to  oblige  the  purchaser  to  look,  at  Us  peril,  to  tho 
contents  of  every  mortgage,  and  to  be  bound  by  them,  when  different  from  the  contents 
in  the  registry.  The  registry  might  prove  only  a  snare  to  the  purchaser,  and  no 
could  be  safe  in  his  purchase  without  hunting  out  and  inspecting  the  original  moi 
task  of  great  toil  and  difficulty.  I  am  satisfied  that  this  was  not  the  intention,  as  it 
tainly  is  not  the  sound  policy  of  the  statute. "  This  case  was  subsequently  reversed  In 
the  Court  of  Errors  (18  Johns.  544),  but  on  another  point,  and  no  disapproval  of  the  ***inn 
cellor's  views  on  the  point  in  question  was  expressed. 

The  same  point  was  touched  upon  obiter.  In  Fmrd  v.  Jdmes,  4  Keyes,  800.  There  the 
error  in  the  recording  was  in  the  description  of  the  premises,  by  making  the  starting  point 
to  be  one  hundred  and  fifty  feet  easterly  from  the  easterly  Ihie  or  side  of  Fifth  avanns^ 
instead  of  six  hundred  and  fifty  feet,  as  stated  in  the  deed.  Judge  CLaaKi  remarka: 
*'The  description  of  the  record  in  the  deed  was  totally  different  trom  that  In  the 
deed;  so  that,  if  subsequent  purchasers  before  the  correction  of  the  record  could  be 
affected  by  a  transaction  of  this  kind,  there  was  no  notice  to  them,  actual  or  con. 
structive." 

Peck  V.  MaUamf,  ION.  Y.  618,  was  a  case  of  registry  under  the  law  of  1817,  which  pro* 
vided  that  in  the  registry  should  be  entered  the  names  of  the  mortgagors  and  mortgageee 
the  date,  amount,  time  when  payable,  the  description,  and  a  minute  of  ttie  oertiflcate  of 
the  proof,  etc,  and  that  such  mortgage  should  not  defeat  a  bona  .^de  purchaser  ** 
duly  registered  as  therein  aforesaid."  The  registry  stated  that  the  mortgage  was 
tered  for  and  at  the  request  of  T.  B.,  acting  executor,  etc. ;  and  that  it  was  "  duly  proved** 
by  the  mortgagors  before  T.  O.,  Master  In  Chancery,  etc.  TlUs  was  held  by  Jobksost,  J., 
to  be  insufficient,  and  by  Mason,  J.,  to  be  sufficient,  but  the  case  went  off  on  another  point. 
Judge  Mason  expressly  approved  of  the  chancellor's  views  in  i^Vost  ▼.  Beekman. 

In  New  York  Life  Insurance  Co.  v.  WhUe,  17  N.  Y.  460,  it  was  held  that  the  entry,  in 
the  book  of  mortgages,  of  a  mortgage  to  the  commissioners  for  loaning  the  United  States 
deposit  fund,  out  of  the  order  due  to  its  date,  and  upon  a  page  which  should  have  cott^ 
tained  a  mortgage  several  years  antecedent  in  execution,  is  not  notice  to  a  subsequent 
mortgagee  in  good  faith.  By  the  act  the  commissioners  are  to  provide  a  book  of  blank 
forms,  and  enter  the  mortgages  in  a  regular  series,  numbering  them  in  the  order  in  wliidi 
they  are  taken,  without  leaving  outer  defacing  any  of  the  blanks.  This  is  substantially 
the  same  provision  as  in  our  recording  act,  by  which  conveyances  are  to  be  recorded  **  in 
the  order  and  as  of  the  time  when  the  same  iishall  be  delivered  to  the  derk  for  that  par* 
pose.''  Denio,  J.,  observes:  ^*  It  is  a  general  principle  that  where  the  recording  of  a  con- 
veyance  is  made  constructive  notice,  the  record  to  be  effectual  must  be  made  acoordiqg  te 
law,"  and  cites  FnM  v.  Beekman.  He  further  says:  **  If  a.  county  derk  should  reoofd 
a  mortgage  or  deed  in  a  blank  space  left  In  a  book  whlchhad  ceased  to  be  used  for  currant 
records  or  in  the  book  in  use  at  the  place  among  records  of  a  date  long  anterior  to  the 
time  it  was  left  for  record  and  to  Its  date,  it  oould  not  bealBnned,  that  it  was  reooided 
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aeoordiiig  to  law,  or  that  it  furnlihed  the  notice  to  Bubsequent  Incuinbrancen  or  purchaBen 
which  the  statute  liad  provided  for."  'Thp  inserting  this  mortgage  in  a  place  where  It 
did  not  belong,  and  among  the  mortgages  of  a  prior  date  by  eight  years,  was  calculated 
to  mislead.** 

"Hie  principal  case  is  in  harmony  with  Btohop  ▼.  Selitieider,  46  Mo.  472;  2  Am.  Rep.  688, 
hot  in  ttie  afaeenoe  of  any  statntory  requirement  to  index  a  conveyance,  the  mere  neglect 
of  the  derk  to  Index  it  will  not  make  the  record  invalid.  Id. ;  Chatliam  v.  Bradfttrd^  60  Ga. 
.  15  Am.  Rep.  802  ;  SeheU  v.  Stein,  76  Penn.  St.  898  ;  18  Am.  Rep.  416,  and  note,  420. 

In  Pringle  t.  Duniu  87  Wis.  449 ;  19  Am.  Rep.  7i2i  it  was  held,  under  a  statute  requiring 
to  be  wltneaeed  before  they  could  be  recorded,  that  a  registration  showing  noattes- 
tatloo  waslikvalid  as  notice  to  a  subsequent  purchaser.  In  this  case  the  effect  of  index- 
ing was  also  considered,  the  statute  requiring  an  index  containing  certain  particulars  of 
ttie  instrumants recorded ;  but  inasmuch  as  the  index  did  not  show  in  this  case  that  the 
Inatmment  was  attested,  it  was  held  not  to  cure  the  defect  of  the  record. 

In  Oildiflst  V.  QouoK  decided  by  the  Supreme  Court  of  Indiana,  in  January,  1879  (19 
Albany  L.  J .  278>,  it  was  held,  where  a  mortgage  for  $5,000  was  recorded,  without  the 
mort£^igee*s  fault,  as  being  for  $500,  but  in  the  index  it  was  indexed  as  a  mortgage  for 
$5i,000,  that  the  mortgage  had  priority  over  a  subsequent  bonaJUie  mortgage  for  value  only 
to  the  amount  of  $600,  and  that  knowledge  in  the  subsequent  mortgagee  that  such  prior 
mortgage  was  Indexed  as  a  mortgage  for  $5,000  was  not  sufficient  to  charge  him  with 
knowledge  of  the  tme  amount,  the  statute  not  requiring  the  index  to  8tate  the  amount  of 
the  mortgage. 


Taylor  v.  Snow. 

(47  Tex.  462.) 

Judgment  againat  deceased  defendant  —  eoBateral  attack. 

A  claim  of  title  to  land  under  a  sheriff's  deed  cannot  be  defeated  in  a  eol* 
lateral  action  to  try  the  title,  by  proof  that  the  judgment  defendant  wm 
dead  at  the  time  when  the  judgment  was  obtained  and  the  eait  was  eom- 
menced. 

ACTION  to  try  title.     The  defendant  had  judgment  and  the 
plaintiff  appealed.     The  opinion  states  the  facts. 

James  C.   Walker,  for  appellant. 
Sleeper,  Jones  (6  Kendall,  for  appellees. 

HooBE,  J.  Appellant^  as  well  as  the  appellee,  claims  to  daraign 
title  to  the  land  in  controyersy  in  this  sait,  from  Claiborne  A. 
Johnson,  to  whom  it  was  patented,  July  17,  1845. 

Appellant,  who  was  plaintiff  in  the  court  below,  claimed  to  have 
acquired  his  title  through  a  deed  from  the  sheriff  of  Bell  county, 
dated  December,  1851,  to  James  A.  Graves,  as  a  purchaser  at  an 
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execution  sale,  by  virtue  of  a  judgment  rendered  by  the  District 
Oourt  of  Bell  county,  in  which  county  the  said  land  was  then 
situated,  at  its  Spring  Term,  1857,  in  favor  of  James  A.  and  Haiy 
Oraves,  his  wife,  administrator,  etc.,  against  said  Johnson;  while 
appellees  deraign  their  title  through  a  deed  dated  May  11,  1857, 
but  not  recorded  until  June  1,  1871,  from  Elizabeth  A«  Johnson, 
the  mother  and  sole  heir  of  said  Claiborne  A.  Johnson,  the  grantee 
of  the  land,  and  as  whose  property  it  had  been  previously  sold 
by  the  sheriff  under  said  execution. 

On  the  trial  of  the  case,  the  court  instructed  the  jury^  if  they 
believed  from  the  evidence  that  Claiborne  A.  Johnson  was  dead 
at  the  time  suit  by  said  Oraves  and  wife  was  commenced,  the  Dis* 
trict  Court  of  Bell  county  acquired  no  jurisdiction  of  the  subject- 
matter  in  litigation;  that  any  judgment  rendered  against  a  dead 
man,  without  making  his  legal  representatives  parties,  was  void; 
that  an  execution  issued  upon  such  judgment,  and  all  proceedings 
under  it,  would  be  also  void,  and  could  not  be  the  foundat.on  of  a 
title  to  the  land,  and  in  such  event  the  jury  should  find  a  verdict 
for  the  defendants. 

Evidently  this  charge  of  the  court  is  in  direct  conflict  with  the 
law  upon  the  subject,  as  settled  by  the  repeated  decisions  of  this 
court.  Orassmeyer  v.  Beeson^  18  Tex.  753;  Mills  v.  Alexander^  %\ 
id.  154  ;  Thouvenin  v.  Rodrigues,  24  id.  468 ;  Rodriguez  v.  Lee^  26 
id.  32 ;  Bohanan  v.  Ha^iSy  26  id.  445 ;  Moke  v.  Brackeif,  28  id, 
443  ;  Oiddings  v.  Sleele^  28  id.  732.  And  as  there  can  be  but  little 
doubt,  when  the  record  is  examined,  that  it  must  ha>ve  had  a  con- 
trolling influence  with  the  jury  in  returning  a  verdict  for  appel- 
lees, unquestionably  the  judgment  must  be  reversed,  unless  it 
plainly  appears,  looking  to  the  entire  record,  that  appellees  should 
have  recovered  a  judgment,  had  the  instruction  given  the  jury  in 
this  particular  been  altogether  unexceptionable ;  and  if  ap|)ellant 
had  recovered  a  judgment  in  the  court  below,  it  should  be  re- 
versed by  this  court,  because  not  supported  or  warranted  by  the 
evidence. 

And  such,  appellees  insist,  the  record  shows,  is  manifestly  the 
fact  in  this  case ;  for,  conceding  it  is  said  that  a  judgment  cannot 
be  impeached  in  a  collateral  action,  by  proof  that  the  person,  for 
or  against  whom  it  is  rendered,  died  before  its  rendition,  and  that 
such  judgment  is  valid  and  binding  until  avoided  by  a  direct  and 
appropriate  proceeding  for  this  purpose — still,  as  property  cannot 
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be  flold  on  execution  issued  on  a  regular  and  valid  judgment,  after 
iho  defendant'b  death,  and  even  where  an  execution  is  previously 
issned  daring  the  life  of  the  defendant,  it  is  abated  by  his  death, 
and  property  upon  which  the  judgment  operates  as  a  lien  cannol 
thereafter  be  sold  by  the  sheriff  by  authority  of  such  execution,  it 
most  follow,  as  appellees  maintain,  that  there  is  manifestly  as  fatal 
a  defect  in  appellant's  title  to  the  land  for  which  he  sues,  as  if  the 
jodgment  from  which  the  execution  comes  should  be  held  to  be  an 
absolote  nullity,  and  incapable,  as  the  jury  were  told,  of  serving  as 
the  foandation  for  a  title.  For,  say  appellees,  if  it  is  conceded 
that  jadgments  of  courts  of  record,  upon  principles  of  public  pol- 
icy, and  on  account  of  the  sanctity  and  respect  in  which  their  pro- 
ceedings are  held,  cannot  be  controverted  or  im[>eached  in  a  collat- 
eral proceeding,  they  insist  that  these  principles  are  inapplicable, 
and  cannot  be  invoked  in  support  of  an  execution,  or  other  pro- 
cess, to  enforce  or  carry  into  effect  sach  judgment,  or  to  uphold 
and  maintain,  as  valid  and  binding,  acts,  otherwise  invalid,  done 
under  and  in  obedience  to  their  commands. 

There  is  no  question  that,  in  many  cases,  it  has  been  held,  if  the 
defendant  dies  after  judgment,  and  before  execution  has  issued, 
that  land  of  the  decedent  cannot  be  sold  under  an  execution  on 
such  judgment  until  it  is  revived  against  the  heirs.  And  even 
where  the  defendant  dies  after  the  execution  has  issued,  and  though 
it  may  have  been  levied,  such  execution,  as  is  held  by  many  courts, 
will  nevertheless  abate,  and  the  judgment  must  be  revived  before 
it  can  be  enforced  by  process.  And  with  us,  it  has  been  long  since 
decided,  that  by  the  provisions  of  our  probate  laws,  no  execution 
can  ordinarily  issue  against  the  administrator,  or  personal  repre- 
sentative of  a  party  against  whom  a  judgment  for  money  has  been 
rendered.  And  though  an  execution  is  in  the  hands  of  the  sher- 
iff)  and  has  been  levied,  if  the  defendant  dies,  the  authority  of  the 
sheriff  to  sell  under  the  execution  is  immediately  at  an  end.  Conk- 
rite  v.  Hart,  10  Tex.  140  ;  Chandler  v.  Burdeit,  20  id.  42  ;  McAfiU 
kr  v.  Butler,  id.  402. 

Bat  we  are  not  prepared  to  say  that  either  of  these  cases  to 
which  we  have  referred  sanctions  so  broad  an  application  of  the 
principle  insisted  upon  by  appellees,  as  claimed  by  them  in  sup- 
port of  this  judgment.  Unquestionably,  where  a  defendant  dies 
l>efore  the  satisfaction  of  the  judgment,  our  statutes  require  that 
its  payment  must  be  enforced  through  the  probate  court,  and  in 
Vol.  XXVI.  —  40 
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the  manner  prescribed  for  the  settlement  of  the  estates  of  deceased 
persons,  and  not  by  execution.  And  if  execution  should  issue 
against  the  defendant  after  his  death,  or  his  property  be  sold  by  the 
sheriff  on  an  execution  previously  issued,  it  would  be  irregular  and 
invalid.  And  such  sale  might,  with  propriety,  be  said  to  be 
void,  because  it  has  an  inherent  vice,  for  which  it  may  be  avoided, 
and  held  for  naught,  at  least  for  the  purposes  of  the  adminis- 
tration, and  at  the  instance  of  those  interested  in  the  proper  appli- 
cation of  the  property  of  the  decedent  to  the  discharge  of  his  jnat 
liabilities.  It  may  also  be  said  that  such  sale  is  void,  because  it 
will  be  so  declared  when  the  irregularity  or  error  which  renders  it 
so  is  shown  by  the  proper  parties,  and  in  the  proper  time  and  man- 
ner {PearsoU  v.  CJiapin,  44  Penn.  St.  9),  just  as  u  judgment,  hav- 
ing the  like  vice,  will  be  held  void  wlien  its  error  is  pointed  out  in 
the  jiroper  manner  for  invoking  the  action  of  the  court  upon  it 
But  we  cannot  agree  that  a  sale  of  property  under  an  execution, 
apparently  valid  and  regular  upon  its  face,  should  be  held,  under 
all  circumstances  and  as  to  all  persons,  absolutely  instead  of  rela- 
tively void,  and  that  it  shall  be  treated  as  in  every  particular  totally 
null  and  without  effect,  because  the  party  against  whom  it  issned 
died  previous  to  the  day  of  sale.  Certainly,  neither  of  the  cases  to 
which  we  have  been  referred,  unless  it  is  that  of  Conkrite  v.  Hart^ 
give  countenance  to  such  conclusion. 

The  case  of  Cliandler  v.  Burdett  merely  decides  that  a  vendiiioni 
exponas  mil  not  issue  against  the  legal  representative  of  the  defend- 
ant to  sell  land  upon  which  an  execution  had  been  levied  previous 
to  the  defcTidant's  death.  In  McMiUer  y.  Butter j  the  vice  in  the 
execution  and  sale  was  shown,  and  the  sale  set  aside  upon  terms. 
Tho  case  of  Conkrite  v.  Hart  is  too  meagerly  stated  by  the  reporter 
to  justify  any  very  positive  conclusion  as  to  the  sense  in  which  ^  the 
ambiguous  word  void  "  was  used,  or  intended  to  be  understood  by 
the  court  Although  the  opinion  is  certainly  expressed  in  strong 
and  emphatic  language,  we  can  scarcely  think  that  the  court 
intended  to  lay  down  a  rule  broad  enough  to  cover  the  present  case. 
But  if  so,  we  think  we  shall  act  more  in  consonance  with  right  and 
justice,  and  more  in  conformity  to  the  spirit  of  subsequent  decis- 
ions, in  holding  that,  while  a  sale  of  property  under  execution 
after  the  death  of  the  defendant  is  relatively  void,  and  that  the 
title  acquired  by  the  purchaser  at  such  sale  cannot  be  maintained 
against  the  administrator,  or  parties  acquiring  their  title  under 
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and  through  the  administration,  and  that  such  sale  may  he  avoided 
by  any  party  having  an  interest  in  the  property,  if  he  should  seek 
to  do  so  in  the  proper  time  and  manner  —  this  cannot  he  done 
where  there  has  not  heen,  and  cannot  he,  any  administration  upon 
the  estate  in  a  collateral  proceeding  in  the  manner  and  upon  the 
facts  alleged,  and,  as  here  sought,  upon  grounds  going  to  the 
validity  of  the  judgment  itself,  rather  than  the  execution.v  It  is 
not  pretended  that  any  thing  has  occurred  subsequent  to  the  judg- 
ment to  prevent  the  issuance  of  the  execution,  and  its  satisfaction 
by  the  seizure  and  sale  of  property  as  therein  ordered.  The  fact 
or  matter  relied  upon  to  show  that  the  purchaser  under  the  execu- 
tion got  no  title  to  the  property  sold  by  the  sheriff,  occurred  pre- 
vious to  the  rendering  of  the  judgment,  which,  in  a  collateral 
proceeding,  as  we  have  seen,  cannot  be  impeached  or  annulled. 
Bat  this,  in  effect,  would  seem  to  be  done,  if  it  is  held  that  in  a 
like  character  of  proceeding  the  execution  issued  in  obedience  to 
and  in  conformity  with  the  very  terms  of  the  judgment,  will  be 
treated  as  absolutely  null  and  void,  on  proof  of  the  occurrence  of 
snch  fact  anterior  to  the  date  of  the  judgment,  and  which,  if  it  be 
heard  and  considered,  would  annul  the  judgment. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ebobk  y.  Zimpelman. 

(47  Tex.  608.) 

Edidenee  — proof  of  handwriting  by  photographio  copies. 

On  ft  question  of  the  handwriting  of  A,  in  Texas,  the  court  admitted  deposi- 
tions of  witnesses  in  anotlier  State,  that  they  knew  the  handwriting  of  B, 
bat  not  that  of  A.  Attached  to  the  interrogatories  were  photographic  copies 
of  the  writings  in  question,  purporting  to  have  been  executed  by  A,  and 
the  witnesses  in  those  depositions  testified  to  their  belief  tliat  if  the  copies 
were  exact,  the  original  writings  were  in  the  hand  of  B.  Held,  that  the 
depositions  were  erroneously  received  ;  (1)  because  they  were  secondary  evi- 
dence ;  (2)  that  the  mere  fact  that  the  original  writings  were  on  file  in  a  Texas 
court,  and  thus  could  not  be  produced  to  the  witnesses  in  the  other  State, 
did  not  authorize  their  admissions;  (8)  because  the  witnesses  did  not  know  the 
handwriting  of  A.    (See  noie,p,  310.) 
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ACTION  on  promissory  notes  alleged  to  have  been  made  by  the 
defendants'  intestate,  Thomas  Eborn,  in  1846,  to  the  order  of 
William  Eborn.  Plea,  non  est  factum.  Verdict  for  the  defoQdant 
and  plaintiff  appealed.     The  opinion  states  the  other  facts. 

K  G\  Shelley  and  Peeler  <&  Fisher ^  for  appellant 

Terrell  (&  Walker ^  for  appellee,  cited  Re  Stephens,  8  Moak,  482 ; 
Leathers  v.  TJie  Salvor  Wreckiny  Co.,  2  Wood,  682  ;  Luco  v.  U.  &, 
23  How.  515  ;  Case  of  Udderzook,  76  Penn*  St.  340.  With  them 
was  Charles  J.  Evans. 

Gould,  J.  [After  stating  the  case,  and  disposing  of  two  other 
points.] 

3.  In  the  course  of  the  trial  the  defendant  introduced  the  depo- 
sitions of  sundry  witnesses  in  the  State  of  North  Carolina,  who 
testified  that  they  knew  the  handwriting  of  William  Eboru,  but 
not  that  of  Thomas  Eborn.  Attached  to  the  interrogatories  were 
photographic  copies  of  the  instruments  charged  to  have  been  exe- 
cuted by  Thomas  Eborn,  1846,  and  these  witnesses  testified  to  their 
belief,  that  if  the  copies  were  exact,  those  instruments  were  in  the 
handwriting  of  William  Eborn.  This  evidence  was  objected  to, 
but  was  admitted  and  the  question  of  its  admissibility  is  &irlj 
iefore  us. 

It  was  given  in  evidence  by  the  artist  who  took  the  copies  that, 
except  as  to  color  and  size,  they  were  exact  reproductions  of  the 
originals,  basing  that  statement,  he  says,  upon  the  representatioiiB 
of  scientific  men  as  to  the  instruments  with  which  they  are  taken, 
and  his  own  observations. 

In  support  of  the  admissibility  of  such  evidence,  it  is  contended 
that  the  court  will  take  judicial  notice  that  the  photographic  process 
secures  a  mathematically  exact  reproduction  of  the  original,  and 
that,  therefore,  evidence  as  to  the  handwriting  of  such  a  copy  ia 
as  satisfactory  as  though  it  referred  to  the  original.  But  certainly 
the  exactness  of  the  photographic  copy  of  a  writing  depends  on 
the  instrument  and  materials  used.  Like  a  letter-press  copy,  it  is  n 
copy,  and  may  be  more  or  less  imperfect  However  superior  to 
other  copies,  it  is  certainly  a  question  of  fact  whether  any  particu- 
lar photographic  copy  is  exact  or  not,  for  "  photographers  do  not 
always  produce  exact /rt6'  similes.'^  '*  As  a  general  rule,  in  propor- 
.tion  as   the  media  of    evidence  are  multiplied,   the  obances  oi 
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error  or  mistake  are  increased."  To7ne  v.  Parker sburgh  Branch  R, 
B.y  39  Md.  93;  17  Am.  Sep.  540.  Eyidence  as  to  the  genuineness. 
of  a  copy,  however  made^  is^  in  its  nature,  less  satisfactory  than 
eyidence  as  to  the  onginal.  So  it  has  been  held  tliat  letter-press 
copies  were  not  admissible  as  competent  standards  of  comparison- 
CarnmonweaUh  v.  Eastniaiiy  1  Cush.  JJ17 ;  Commonwealth  v.  Jef- 
fries,  7  Allen,  561.  Where,  however,  the  question  is  as  to  the 
genuineness  of  a  letter  which  cannot,  after  due  effort,  be  produced, 
the  letter-press  copy  may  retain  enough  of  its  original  character 
to  be  identified  by  a  witness,  and  if  so,  the  evidence  is  admissible 
as  secondary  evidence.  Commonwealth  v.  Jeffries,  supra.  So,  in 
Leathers  v.  Salvor  Wrecking  Co,,  2  Woods,  C82,  where  the  originals 
were  archives  of  the  government  and  could  not  be  produced,  Judge 
Bradley,  speaking  of  photographic  copies  which  were  admitted, 
says:  ^*  No  better  evidence  of  their  character  and  authenticity  can 
be  had  than  such  a  reproduction  of  them  by  the  operation  of  nat- 
ural agencies,  and  an  authentication  of  their  genuineness,  in  the 
usual  way,  by  proof  of  handwriting." 

The  evidence  was  spoken  of  as  other  secondary  evidence — ^admis- 
sible because  no  better  could  be  had.  Liu)0  et  aL  v.  U.  S.,  23 
How.,  is  another  case  (referred  to  by  counsel).  It  would  seem  that 
here,  also,  the  originals  were  public  archives,  which  could  not  be 
produced,  a-id  this,  perhaps,  was  the  reason  that  photographic 
copies  appear  to  have  been  used  without  objection.  However  that 
may  be,  the  question  of  the  admissibility  of  such  evidence  does 
not  appear  to  have  been  either  made,  discussed  or  decided. 

Marcy  v.  Barnes,  16  Gray,  163,  is  a  case  where  magnified  copies 
of  genuine  signatures  of  the  defendant,  and  of  the  disputed  sig- 
nature, were  submitted  to  the  inspection  of  the  jury.  This,  the 
court  say,  'Ms  not  dissimilar  to  the  examination  with  a  magnifying 
glass,"  and  is  an  additional  and  useful  means  of  making  compari- 
sons between  admitted  signatures  and  one  which  is  alleged  to  be 
only  an  imitation.  So  far  from  treating  photographic  copies  as 
necessarily  accurate,  the  court,  in  that  case,  expressly  say,  that  their 
accuracy  is  a  question  of  fact  '^  to  bo  considered  and  determined 
by  the  jury."  Here  the  enlarged  photographic  copies  were  used,  it 
would  seem,  not  as  substitutes,  but  in  addition  to  the  originals. 
Certainly,  a  photographic  likeness  of  an  individual  maybe  used  for 
the  purpose  of  identification,  where  no  better  evidence  is  to  be 
had  [aee  Udder zook  y.Commontvealih,  76  Penn.  St  352),  but  it  would 
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scarcely  be  contended  that  the  testimony  of  a  witness  who  had 
only  seen  the  photograph  wonld  be  as  satisfactory  as  if  he  had 
known  the  original. 

Oar  conclusion  is  that  photographic  copies  of  instraments  sued 
on  can  only  be  used  as  secondary  evidence  ;  that  in  this  case  no 
proper  foundation  was  laid  for  the  introduction  of  secondary  evi- 
dence, and  that  the  depositions  in  regard  to  the  photographic  cop- 
ies were  improperly  admitted.  It  does  not  appear  that  any  effort 
was  made  to  procure  the  leave  of  the  court  or  the  consent  of  the 
opposite  party  to  use  the  originals,  nor  does  it  appear  that  it  was 
impracticable  to  procure  the  attendance  of  the  witnesses,  so  that 
they  might  examine  the  originals.  The  issue  as  to  the  gennineiiesa 
of  the  writings  was  one  made  and  to  be  tried  in  the  District  Goart 
of  Travis  county,  where  those  writings  were  on  file.  It  seems  that 
there  were  witnesses  in  North  Carolina,  whose  testimony  as  to  the 
handwriting  was  wanted,  some  by  the  plaintiff  and  some  by  the 
defendant.  The  former  procured  his  witnesses  to  visit  Austin. 
In  one  instance,  at  least,  the  latter  did  the  same.  If  there  were 
other  witnesses  for  defendant,  whose  attendance  was  not  procured, 
that  was  the  misfortune  of  appellee,  but  did  not  authorize 
the  coui-se  pursued.  If  photogmphic  copies  of  writings  may 
be  made  useful  as  affording  increased  facilities  for  obtaining  the 
testimony  of  distant  witnesses  as  to  handwriting,  our  opinion  is, 
that  until  the  legislature  sees  fit  to  authorize  their  use  for  such  a 
pui^pose,  under  proper  precautions,  the  courts  can  only  allow  it 
where  better  evidence  is  not  to  be  had  ;  and  that  the  mere  fact 
that  the  witness  is  the  resident  of  another  State,  and  the  wri tings 
are  on  file  in  a  court  of  this  State,  does  not  present  such  a  case. 

It  is  at  least  questionable  whether  witnesses  who  did  not  know 
the  handwriting  of  Thos.  Ebom  should  have  been  allowed  to  give 
their  opinion  that  these  instruments  were  in  the  handwriting  of 
William  Eborn.  No  authority  has  been  cited  for  the  admissibility 
of  such  evidence,  and  in  the  absence  of  authority,  it  seems  to  lu 
not  within  the  rule  which  allows  a  witness  who  knows  the  band- 
writing  of  a  party,  to  declare  his  belief  as  to  the  genuineness  of  an 
instrument  purporting  to  be  signed  by  him.  Evidence  that 
William  Eborn,  in  fact,  wrote  the  instruments,  would  clearly  be 
competent,  but  it  seems  to  us  that  to  make  the  opinion  or  belief 
of  witnesses  not  introduced  as  experts  as  to  handwriting,  admissi- 
ble, they  should  know  the  handwriting  of  the  purported  signer  of 
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the  inBtrument    For  this  additional  reason,  the  evidenoe  as  to  the 
photographic  copies  should  have  been  excluded. 

[Omitting  minor  points.] 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Nor  WW  IBB  Bbpobtbb.— In  this  case,  oounsel  for  appellee  made  the  followliig  ingea- 
kMM  aignment  on  the  admlBBion  of  the  photographic  copies : 

"Until  photogn^hy  was  discovered,  nothing  in  nature  was  exactly  Ulce  any  other  thing, 
ezoept  tliat  thing's  image  reflected  in  a  polished  surfaccr  which  disappeared  when  the 
oi]|)eot  was  removed.  Until  this  disoorery  there  was,  therefore,  reason  in  the  rule  which 
nqolrad  the  production  of  the  original  paper  writing  as  the  best  evidence  of  its  appear- 
aooe.  Sdence  now  steps  forward  and  relieves  the  difficulty,  by  making  permanent,  and 
OMterializing  with  minute  exactness  the  reflected  image.  What  reason  thus  remains  why 
s  4UBeovery,  which  destroys  the  foundation  for  a  rule,  should  not  be  used  as  proposed  in  the 
anertainnient  of  right  1  Eveiy  object  seen  with  the  natural  eye  Is  only  seen  bemuse  photo- 
gr^died  on  the  retina.  In  life  the  impression  is  transitory ;  it  is  only  when  death  is  at  hand 
that  it  remains  permanently  fixed  on  the  retina.  Thus  we  are  secure  in  asserting  that  no  wit- 
iMse  ever  swore  to  a  thing  seen  by  him  without  swearing  from  a  photograph.  What  we 
caD  light  is  but  tl  e  impression  made  on  the  mind  through  the  retina  of  the  eye,  which  is 
nature^s  camera.  Science  has  discovered  that  a  perfect  photograph  of  an  object,  reflected 
in  the  eye  of  one  dying,  remains  fixed  on  the  retina  after  death.  (See  recent  experiments 
Rated  by  Dr.  Vogel  in  the  May  ntmibe^,  1877,  of  Philadelphia  Photographic  Journal.) 
Take  the  case  of  a  murder  committed  on  the  highway  ;  on  the  eye  of  the  victim  is  fixe<1  the 
perfect  likeness  of  a  human  face.  Would  this  court  exclude  the  knowledge  of  that  fact 
trmn  the  jury,  on  the  trial  of  the  man  against  whom  the  glazed  eye  of  the  murdered  man 
tbns  bore  testimony  f  In  other  wordF,  would  a  living  eye-witness,  whose  memory  only  pre- 
■erred  the  fleeting  photograph  of  the  deed,  be  heard,  and  the  permanent  photograph  on 
the  dead  man^s  eye  be  excluded  y  We  submit  that  the  eye  of  the  dead  man  would  furnish 
the  best  evidence  that  the  accused  was  there  when  the  deed  was  committed,  for  it  would 
bear  a  fact,  needing  no  effort  of  memory  to  preserve  it.  It  would  not  be  parol  evidence 
baaed  on  uncertain  memory,  but  the  handwriting  of  nature,    preserved    by  nature's 
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In  Re  SttpttcwL,  I^  R.,  9  C.  P.  1S7;  8  Eng.  Rep.  (Moak)  481,  certain  documents  hod  been 
annexed  toaoommission  returned  and  flled  in  that  court,  and&  mandamus  had  been  issued 
for  the  examination  of  witnesses  in  the  Court  of  Exchequer,  which  would  involve  the  pro> 
dnction  of  those  documents;  an  application  was  made  In  this  court  for  leave  to  take  them 
(ram  the  office  for  Uiat  purpose.  The  application  was  denied,  but  Coleridgk,  C.  J.,  said 
tliat  if  the  identiflcation  of  the  handwriting  became  necessary,  ^*  that  difficulty  might  be 
got  over  by  taking  phot<HCraphic  copies  —  a  thing  which  is  by  no  means  uncommon  at  the 
praaentday.** 

In  Ltaihemr.  The  Salvor  Wrecking  Co.,  2  Wood,  683  (U.  S.  dr..  South  Dist.,  Miss  ),  It 
via  hdd  that  photographic  copies  of  public  documents  on  flle  in  the  public  departments  at 
Wariiington,  whidi  public  policy  requires  should  not  be  removed,  are  admissible  in  evi- 
tense  when  their  genuineness  is  authenticated  In  the  usual  way  by  proof  of  the  hand- 
writing. 

In  the  case  of  Udderzook  v.  Commonw&(Ath,  76  Penn.  St.  840,  it  was  held  that  on  the  trial 
of  an  indictmait  for  murder,  a  photograph  of  Goas  taken  in  life,  testified  to  be  like  a  muti- 
lated body  found,  was  evidence  to  go  to  the  jury  that  the  body  was  that  of  Goss.  Here, 
ootainly,  it  was  not  the  best  evidenoe  of  which  the  case  was  capable,  bec4iuse  witnesses 
ootdd  have  viewed  the  body  and  testifled  from  observation  of  it  and  acquaintance  with  the 
doceaaed.  But  there  was  corroborative  evidence,  and  the  court  said :  **  Happily  the  proof 
of  Identic  in  this  case  is  not  dependent  on  the  photograph  alone/*  The  court  say  on  the 
9"Dera]  subject :  *"  The  Daguerrean  process  was  first  given  to  the  world  in  1R39.  It  was  soon 
tolowed  by  photography,  of  which  we  have  had  nearly  a  generation's  experience,  ^t  has 
^aoome  a  cnstonuury  and  common  mode  of  talcing  and  preserving  views  as  well  as  the  likf*- 
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nesses  of  persons,  and  has  obtained  universal  assent  to  the  correctness  of  its  deUneattom. 
We  know  that  its  principies  are  derived  from  science;  that  the  images  on  the  plate,  made 
by  the  rays  of  light  through  the  camera,  are  dependent  on  the  same  general  laws  wliicli 
produce  tl^e  images  of  outward  forms  upon  the  retina  through  the  lenses  of  the  eje.  He 
process  has  become  one  in  general  use.  So  common  that  we  cannot  refuse  to  take  judkial 
cognizance  of  it  as  a  proper  means  of  producing  correct  likenesses.  "  To  the  same  effect 
are  Lvke  v.  CaUumn  County,  53  Ala.  118,  and  RtUoffx.  People^  45  N.  Y.  218.  In  both  these 
cases  there  was  other  evidence  of  identity,  and  in  the  latter  the  court  said  *'  the  photo- 
graphs were  competent  though  slight  evidence  in  addition  to  the  other  and  more  reliable 
testimony." 

In  WoHhingtnn  Life  Ins.  Co.  v.  Schaible^  1  Weekly  Notes  of  Cases,  889,  the  action  was oo 
a  policy  of  Ufe  insurance,  and  the  defense  was  a  breach  of  warranty.  There  was  evidenoe 
that  the  deceased  died  of  consumption  shortly  after  the  policy  was  Issued .  On  the  offv 
of  the  plaintiff  a  colored  photograph  of  the  deceased  taken  a  short  time  before  her  deaUi, 
which  several  witoesses  testified  was  a  good  likeness,  was  admitted.  The  Supreme  Oooit 
of  Pennsylvania,  on  appeal,  held  that  this  was  not  error. 

In  Dalij  V.  Magtilrc,  6  Blatchf  137,  an  action  for  infringement  of  copyright  of  a  play,  a 
printed  programme  of  a  theatrical  performance  at  S>in  FYancisco,  and  newspaper  slips  bad 
been  annexed  to  a  deposition  on  file.  Application  was  made  for  leave  to  take  them  fktwa 
the  files  and  annex  them  to  a  commission  about  to  be  sent  in  the  cause  to  San  Fraadaoo. 
The  application  was  granted  on  condition  that  their  place  should  be  supplied,  under  the 
direction  of  the  clerk,  by  photographed  fac  similar  Here  was  no  question  of  hand* 
writing,  and  the  witnesses  were  not  to  be  required  to  inspect  and  swear  to  the  ropio,  but 
to  the  (triginati*. 

In  Tome  v.  Parkcmhnrgh  Branch  R.  R.  O).,  80  Md.  698 ;  17  Am.  Rep  540.  on  a  qaesUon  of 
handwriting,  photograpliic  copies  of  the  genuine  writing,  some  of  them  magnlfled,were 
offered  with  the  writing  in  question,  and  with  the  opinion  of  the  photographer.  The  court 
said  : ' '  The  testimony  of  the  photographer  comes  within  the  same  principle  as  that  of  Paine. 
It  was  offered  to  establish  the  forgery  of  the  certificates  in  controversy,  by  comparing  them 
with  copies  (obtain^^d  by  photographic  processes,  either  magnified  or  of  the  natural  size^  of 
certain  signatures  assumed  or  admitted  to  be  genuine,  and  pointing  out  the  differeoa'S 
between  the  supposed  genuine  and  disputed  signatures.  As  a  general  rule,  as  the  media  of 
evidence  are  multiplied,  the  chances  of  error  or  mistake  are  increased.  Photographefs 
do  not  always  produce  exact  foe  tdmUes  of  the  objects  delineated,  and  however  Indebted 
we  may  be  to  that  beautiful  science  for  much  that  is  useful  as  well  as  ornamental,  it  is  at 
last  a  mimetic  art.  which  furnishes  only  secondary  impressions  of  the  original,  that  vaiy 
according  to  the  lights  and  shadows  which  prevail  whilst  being  taken.** 

Exactly  the  reverse  of  this  was  held  in  Marcu  v.  Barnes^  16  Gray,  161,  mentioned  in  the 
principal  case.  The  court  say  of  the  magnified  copies  introduced  :  "  Under  proper  pr»> 
cautions  in  relation  to  the  preliminary  proof  as  to  the  exactness  and  accuracy  of  theoopiei 
produced  by  the  art  of  the  photographer,  we  are  unable  to  perceive  any  valid  objection  to 
the  use  of  sucii  i>repared  representations  of  original  and  genuine  signatures  ai 
competent  to  be  considered  and  weighed  by  the  Jury.*' 

In  Mailer  nf  Will  of  Fontcr,  84  Mich.  21,  the  will  being  proved  by  the  subacribhig  witm 
the  contestants  proposed  to  furnish  the  Jury  with  photographic  copies.  The  oooft  said : 
**  If  the  courts  had  permitted  photographic  copies  of  the  will  to  be  given  to  the  Jury,  with 
such  precautions  as  to  secure  their  identity  and  correctness,  it  might  not  perhaps  have  been 
error.  Nevertheless  it  is  not  always  true  that  every  photographic  copy  would  be  safe  on  any 
Inquiry  requiring  minute  accuracy.  Few  copies  can  be  so  Ratlsfactory  as  a  good  photognfrfi. 
But  all  artists  are  not  competent  to  make  such  pictures  on  a  large  scale,  and  all  phot«grapba 
are  not  absolutely  faithful  re^emblanci's .  It  is  quite  possible  to  tamper  with  them,  and  an 
impression  whicn  is  at  aU  blurred  would  be  very  apt  to  mislead  on  qui-stions  of  handwritiog: 
where  forgery  is  claimed.  Whether  it  would  or  would  not  be  permissible  to  allow  sudi  docv- 
menis  to  be  used,  their  use  can  never  be  compulsory.  The  original  and  not  the  copy  Is  what 
f  he  jury  must  act  upon,  and  no  device  can  properly  be  allowed  to  supersede  It.  Copfce  i'i 
any  Icind  are  merely  {$fw>ndarv  evidence,  and  in  this  case  they  wera  intended  to  be  used  as 
equivalent  to  primary  evidence  in  detemr.ining  the  genuineness  of  the  original  dooumeDt. 
That  and  that  only  was  in  controversy  and  was  in  court  to  be  shown  to  the  Jniy.    How- 
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fortunate  It  may  be  that  copies  can  now  be  produced  which  will  doe^  reBemble 
ortglnalB.  it  would  be  an  unauthorized  assumption  to  hold  that  courts  should  be  compelled 
to  receiTe  additional  and  supplementary  proofs  which  were  neither  ueoessaiy  nor  admissible 
before,  and  which  are  at  beet  merely  convenient  aids  to  enable  juries  to  dispense  with  the 
prinuuy  evidence.** 

In  BMr  t.  PtOiani,  118  liass.  4AI,  an  action  to  recover  for  injuries  from  a  defect  in  a 
Ui^way,  a  phoiograph  of  the  place  was  held  admissible,  when  verified  by  proof  of  its 
ttnectneas,  to  aastet  the  jury  in  understanding  the  case.  To  the  same  effect  is  Oazens  v. 
HfggifU. N.  Y.  Ct.  App.,  33  How.  Pr.  489. 

1b  Chvrth  t.  MUwavket^  31  Wis.  512,  the  action  was  to  recover  damages  for  an  injury  to 
pUntiirs  {Hvmlses  by  reason  of  the  change  of  grade  of  a  street,  and  the  court  held  that  a 
photograph  of  the  premises  proved  to  be  correct  was  properly  admitted,  it  being  impracti- 
cable for  the  Jniy  to  view  the  premises.    (3ole,  J.,  delivering  the  opinion,  said : 

**The  plaintiff  had  a  photograph  taken  of  the  premises,  which  was  received  in  evidence 
VT^histthe  objection  of  the  defendant.  The  city  engineer  was  present  when  the  photo- 
graph was  taken,  and  the  plaintiff  testified  that  the  picture  was  as  perfect  as  it  could  be. 
No  effort  was  made  to  impeach  the  general  correctness  of  the  photograph,  and  we  are 
reslly  unable  to  perceive  any  valid  objection  to  Its  admission  in  evidence.  It  might  aid  the 
Jniylnarrivingat  a  clear  and  accurate  idea  of  the  situation  of  the  premises,  and  enable 
them  the  better  to  underatand  how  they  were  affected  by  the  change  in  the  grade.  Of 
oooTBe,  the  main  thing  was  to  bring  before  the  minds  of  tiie  Jury  the  location  of  the  plain- 
UITb  lot  and  improvements  and  all  the  surroundings ;  and  this  had  to  be  done  by  the 
deKription  of  witnesses  acquainted  with  the  place,  or  by  pictures  or  diagrams.  If  the 
photograph  was  a  perfect  representation  of  the  premises,  why  should  it  not  be  admitted 
IB  efideooe  to  aid  tiie  Juiy  in  determining  how  they  were  affected  by  the  alteration  of  the 
frade  ?  It  is  said  that  the  premises  themselves  were  the  highest  evidence,  and  if  the 
Jory  ooald  have  had  a  view  of  them,  it  would  have  greatly  assisted  them  in  passing  upon 
(he  questions  before  them.  So,  undoubtedly,  it  would.  But  as  a  view  was  impracticable, 
Uie  Jury  had  to  obtain  the  best  idea  they  could  of  the  location  of  the  premises  with  ref er- 
CBoe  to  Uie  changed  grade.  They  were  compelled  to  rely  upon  the  description  of  wlt- 
aasne,  pktores  and  diagrams,  and  such  means  of  information  as  they  had  before  them. 
And  it  appears  to  us  that  it  was  no  violation  of  the  rules  of  evidence  to  allow  the  photo- 
graph of  tiie  premises  to  go  to  the  jury  with  the  other  testimony.  The  case  of  Ruioff  v. 
like  Peopis,  45  N.  Y.  218,  seems  to  sanction  the  admission  of  such  evidence,  and  we  do  not 
naOy  perceive  any  substantial  objection  against  it.  The  defendant  was  permitted  to  give 
in  evidence  a  diagram  or  profile  of  the  premises  for  the  purpose  of  showing  the  general 
sanoandlnga  of  the  property  ;  and  the  photograph  was  competent  for  the  same  purpose.'* 

Letter-press  copies  of  correspondence  were  held  to  be  secondary  evidence  and  not 
admissible  in  Wilkins  v  Earie,  44  N.  Y.  166;  s  c,  4  Am.  Rep.  656.  The  court  said  :  **  We 
are  of  opinion  that  they  were  not  in  any  sense  original  papers,  and  were  in  their  character 
capias  to  the  tame  extent  that  other  copies  carefuUy  compared  toould  have  been.**  If  this 
nsMoingia  aoaad,  a  photographic  copy  cannot  be  much  relied  on  for  correctness. 
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H7  Otex.  M8.) 

OoHtUMUnuU  law  —  tUle  of  UgitkUvoe  enaetmmU, 

Ab  act  of  a  legislature  entitled  "  an  act  to  incorporate  the  San  Antonio  and 
Meiieaa  Gulf  Kail  mad,"  and  which  provides  that  certain  towns  may  igsae 
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bondn  to  aid  in  the  oouBtraction  of  the  railroad,  its  in  violation  of  the  oonflti- 
tntional  provision  that  '*  every  law  enacted  by  the  legislature  shall  embrmes 
bat  one  object,  and  that  shall  be  expressed  in  the  title. "  * 

ACTION  on  railroad  aid  bonds  issacd  by  a  city.     Defendant 
demnrred  and  had  judgment,  aixd  plaintiff  appealed.    The 
opinion  states  the  facts. 

W.  B.  Leigh,  and  Wmlder  &  Upsnn,  for  appellant,  cited  and  dis* 
cussed  San  Antonio  v.  Jones,  2R  Tex.  30;  San  Antonio  r.  Lane,  32 
id.  405;  San  Antonio  t.  Oould,  34  id.  49;  Tadhch  v.  Eceles,  20  id. 
792;  SJiarpy.New  York,  31  Barb.  572;  Coburn  y.  Dodd,  14  Ind. 
347;  (yLeary  v.  County  of  Cook,  28  III.  534;  People  v.  Lawrence, 
36  Barb.  177;  De  Witt  ^.  San  Francisco,  2  Cal.  299;  Washington 
V.  Page,  4  id.  388;  Picrpont  v.  Crouch,  10  id.  315;  Oooley's  Const 
Lim.  144,  146;  Dillon  on  Mun.  Corp.,  §  28;  Chiles  v.  Drake,  2  Mete 
(Ky.)  146  ;  Oldham  Turnpike  Co.  v,  Brannon,  id.  302;  Mosier  v. 
Hilton,  15  Barb.  657  ;  Fletcher  v.  Oliver,  25  Ark.  289;  Johnson  v. 
Higgin^  3  Mete.  (Ky.)  660;  People  v.  Malumey,  13  Mich.  481;  Fire- 
man^ s  Association  y.  Lounsbury,  21  III.  51  <;  Parkinson  v.  SlatSf 
14  Md.  184;  Reed  y.  State,  12  Ind.  641;  Bloody.  Merceilioi,  bd 
Penn.  St.  391;  Bright  y.  McCullough,  27  Ind.  223;  Robifison  v. 
Bank  of  Darien,  18  Oa.  65;  Pirn  v.  Nicholson,  6  Ohio  St  176;  Hbr- 
rison  v.  Springer,  15  Iowa,  304;  Adams  v.  Howe,  14  Mass.  340; 
S1iarple<s  v.  The  Mayor,  21  Penn.  1G2;  Tlie  People  v.  Draper^  15 
N.  Y.  543. 

McLeary  d  Wurzbach,  King,  And  Peeler  £  Fisher,  for  appellee. 

AoBERTS,  C.  J.  This  suit  was  instituted  in  the  District  Court 
of  Bexar  county,  by  0.  H.  Oiddings  as  adr;inistrator  of  Emma 
Oiddings,  deceased,  for  the  recovery  of  the  amount  of  a  bond  and 
interest  coupons  attached,  issued  and  delivered  by  the  city  of  San 
Antonio  to  the  ''  San  Antonio  and  Mexican  Oulf  Railroad,''  dated 
March  1, 1852,  the  principal  of  said  bond  being  one  thousand  dollars. 

The  plaintiff  alleges  in  his  petition  that  the  issuance  of  the  bond 
and  coupons  sued  upon  was  **  authorized  by  a  vote  of  the  electorB 
of  the  city  of  San  Antonio,  taken  in  accordance  with  the  provia- 
ions  of  'An  act  to  incorporate  the  San  Antonio  and  Mexican  Gkilf 
Railroad,'  approved  September  6,  1850." 


•See  Niiendorff  w.  Ditryaa,  S5  Am.  Bep.  nsand  note, 
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The  defendant  demurred  to  the  petition  of  plaintiff,  upon  the 
•ground  'Hhat  the  law  nnder  which  said  pretended  claiih  of  plain- 
tiff accrued  is  uncoDstitutional,  and  therefore  void  and  of  no 
effect" 

The  only  question  presented  for  decision  is,  that  the  twelfth  sec- 
tion of  the  act  of  incorporation,  hy  the  authority  of  whicli  the  bond 
and  interest  coupons  were  issued,  provides  for  another  and  differ* 
ent  object  from  that  which  is  the  main  object  of  the  act,  and  that 
such  different  object  is  not  expressed  in  the  title,  and  is,  therefore, 
in  riolation  of  that  part  of  our  Constitution  which  says  that 
"  every  law  enacted  by  the  legislature  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title."     Constitution  of  1845. 

The  main  object  of  the  law,  which  was  enacted  on  the  5th  of 
November,  1850,  was  to  incorporate  a  company,  and  invest  it  with 
ample  powers,  as  a  corporate  body  to  construct  and  operate  a  rail- 
road from  the  city  of  San  Antonio  to  some  point  on  the  Qulf  of 
Mexico,  in  Texas.  The  title  of  the  act  is,  ''  An  act  to  incorporate 
the  San  Antonio  Railroad  Company."  The  section  of  the  act 
objected  to  as  unconstitutional  is  as  follows: 

[This  section,  in  substance,  provided  that  the  defendant  and 
towns  on  the  route  might  issue  bonds  to  aid  in  the  construction  of 
the  raili^ad,  and  prescribed  the  formalities.] 

This  is  the  fourth  time  this  section  of  the  law  has  been  before 
this  court  for  the  adjudication  of  its  constitutionality.  In  the 
first  case,  this  point  was  not  raised,  and  was  not  decided.  San 
Antonio  v.  Jones,  28  Tex.  19.  In  the  second  case,  it  was  presented, 
and  this  12th  section  of  the  act  was  held  to  be  constitutional. 
City  of'  San  Antonio  v.  Laney  32  Tex.  405.  In  the  third  case,  it 
was  presented,  and  the  1.2th  section  of  the  act  was  held  to  be 
unconstitutional,  as  embracing  a  distinct  object  not  expressed  in 
the  title.     The  City  of  San  Antonio  v.  Oould,  34  Tex.  49. 

In  the  opinion  delivered  in  the  last  case,  Justice  Walker  says: 
**  The  plain  and  literal  meaning  of  seventeen  sections  of  the  act 
make  it  an  act  of  incorporation,  the  purpose  of  which  is  to  build 
a  railroad  from  San  Antonio  to  the  Gulf  of  Mexico,  with  the  ordi- 
nary powers,  rights,  and  privileges  incident  to  such  a  franchise. 
It  will  readily  be  seen  that  this  section  of  the  act  (the  12th)  is 
intended  to  enable  the  city  of  San  Antonio  and  other  towns  and 
counties  to  become  subscribers  to  the  capital  stock  of  the  proposed 
San    Antonio  Bailroad  Company,  directing  the  manner  in  which 
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the  stock  shall  be  subscribed  and  paid.  The  12th  section  of  the 
act  would  properly,  in  itself,  be  styled  *  An  act  to  provide  the 
means  for  building  such  railroad.' "     Id.  73. 

It  must  be  held  in  mind  that  this  is  a  special  act  of  incorpora- 
tion; that  in  1850,  when  it  was  passed,  there  was  in  existence  no 
general  law  of  this  State  authorizing  cities,  towns,  or  counties  to 
subscribe  for  stock  in  railroads,  or  other  works  of  internal  improve- 
ment; nor,  up  to  that  time,  had  there  been  any  decision  of  oar 
Supreme  Court  in  favor  of  the  power  of  the  legislature  to  confer 
any  such  authority,  and  which  was  decided,  for  the  first  time,  in 
the  case  of  San  Antonio  v.  Jones,  above  quoted,  in  18t)6;  that  this 
12th  section  of  this  special  act  assumed  to  increase  the  corporate 
capacity  of  municipal  bodies,  by  conferring  this  important  authoritj 
upon  cities,  towns,  and  counties;  that  none  of  them,  except  the 
city  of  San  Antonio,  were  named  in  the  act;  that  it  was  left  uncer- 
tain and  undetermined  what  other  towns  and  counties  were  to  be 
affected  by  the  act,  that  depending  upon  the  route  of  the  railroad, 
and  its  point  of  destination  upon  the  Gulf,  as  the  road  might  after- 
ward be  laid  out  and  built;  and  that,  by  this  section  of  the  act,  a 
vested  right  would  be  conferred  upon  the  company,  thus  incor- 
porated, to  get  the  benefit  of  this  privilege  granted  to  any  city, 
town,  or  county  through  which  they  might  choose  to  CUrry  the 
road,  in  its  route  to  the  Gulf  in  Texas,  if  such  county,  town,  or 
city  should  see  proper  to  exercise  such  privilege.  For  the  last 
proposition,  reference  may  be  had  to  Smith  v.  County  of  darky  54 
Mo.  58. 

This  enumeration  of  the  terms  and  resulting  effects  of  this  I2th 
section  is  made  in  order  to  present  a  full  view  of  it.  as  a  distinctive 
object  of  the  act,  which,  had  it  been  a  separate  act,  might  properly 
have  been  entitled  ''  An  act  to  authorize  the  city  of  San  Antonio, 
and  other  towns  and  counties  not  therein  named,  to  subscribe  for 
stock  in  the  San  Antonio  Railroad  Company." 

Mr.  Cooley  lays  it  down  that  the  object  of  this  proTision  (in  the 
Constitution)  is  to  prevent  log-rolling  legislation,  to  prevent  sor- 
prise  and  fraud  upon  the  legislature,  and  to  give  notice  to  citizens 
interested,  through  the  publication  of  the  legislative  proceedings, 
of  what  is  being  attempted  to  be  done  affecting  them.  Coo\ef% 
Const.  Lim.  144. 

Mr.  Dillon  lays  it  down  that  *^  this  provision  has  been  frequently 
construed  to  require  only  the  general  or  ultimate  object  to  be  stated 
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hi  the  title,  and  not  the  details  by  which  the  object  is  to  be  attained. 
Any  provision  calculated  to  carry  the  declared  object  into  effect  is 
unobjectionable,  although  not  specially  indicated  in  the  title."  1 
Dill,  on  Mun.  Corp.  28. 

These  two  rules,  correct  in  themselves,  must  be  construed 
together,  in  framing  an  act ;  so  that  that  which  is  made  incidental 
and  auxiliary  in  carrying  out  the  main  object  of  the  act,  shall  not 
be  itself  a  distinctive  object  of  legislation,  relating  to  the  rights, 
powers,  and  interests  of  corporate  bodies  and  individuals,  of  which 
neither  they  nor  their  representatives  in  the  legislature  would  be 
given  any  notice  whatever  by  the  title  of  the  act. 

So  far  as  it  appears  in  this  case,  this  was  an  ordinary  railroad 
charter  by  a  private,  special  act  of  the  legislature;  and,  from  any 
thing  in  its  title,  the  citizens*  of  San  Antonio,  Goliad,  Victoria, 
Oonzales,  Port  Lavaca,  Indianola,  Velasco,  or  Corpus  Christi,  or 
their  representatives  in  the  legislature,  could  hardly  have  had 
notice  that  their  charters  of  incorporation  were  being  enlarged  by 
this  act,  with  so  important  a  power  conferred,  upon  condition  that 
the  road  should  be  laid  off  and  bailt  through  one  or  more  of  them. 
If  the  railroad  was  laid  off  through  any  one  of  them,  that  town 
would  have  the  power;  otherwise,  not.  The  same  may  be  said  as 
to  a  half-dozen  counties  between  San  Antonio  and  some  part  of  the 
coast  on  the  Gulf. 

The  amending  city  and  town  charters,  and  the  conferring  im- 
portant special  powers  on  counties,  such  as  building  court-houses, 
jails,  and  other  public  improvements  requiring  a  collection  of  extra- 
ordinary taxes,  are  themselves  usually  distinctive  objects  of  legisla- 
tion; most  usually  prompted  by  the  wishes  and  consent  of  those 
who  are  concerned.  And  if  it  should  be  attempted  without  being 
so  prompted,  then  one  object  of  this  provision  is  to  enable  them 
«nd  their  representatives  in  the  legislature  to  have  reasonable  notice 
of  it  in  tho  title  of  the  act 

Had  this  power  been  previously  conferred  upon  cities,  incorpo- 
rated towns,  and  counties,  by  a  general  law,  or  constitutional 
ckase,  as  it  was  afterward  done  in  this  State,  there  would  not  have 
been  the  same  necessity  for  notice  of  it  to  have  been  given  in  tho 
"title  of  the  act,  and  the  twelfth  section  would  have  been  unneces- 
sary, except  as  securing  the  right  to  the  railroad  company  to  accept 
a  snbecription  under  the  terms  of  said  section,  notwithstanding  a 
subsequent  change  of  the  general  law  conferring  the  power.     This 
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is  what  was  decided  in  the  case  of  Smith  y.  County  of  Glarky  b^ 
Mo.  58.  In  that  case  there  was  no  question  raised  or  decided 
about  the  constitutionality  of  such  a  section  in  the  charter  in  ref- 
erence to  the  title  to  the  act,  and  in  the  State  of  Missonri,  there 
was  a  general  law  giving  counties  the  right  to  subscribe  for  stock 
in  railroad  companies.  This  is,  therefore,  not  a  case  in  point  in 
favor  of  appellant,  as  quoted  in  the  brief. 

This  provision  in  the  Constitution  onginated  in,  and  was  adopted 
to  prevent  the  repetition  of  a  most  flagrant  abuse  of  legislative 
power  in  the  State  of  Georgia  in^  the  last  century.  Its  history  ib 
briefly  sketched  in  an  opinion  delivered  in  the  Supreme  Court  of 
that  State,  as  follows,  to  wit :  *^  As  to  the  objection  that  the  act  of 
1841  is  violative  of  §  17,  art.  1,  of  the  Constitution  of  Georgia> 
because  its  title  is  at  variance  with  the  body  of  the  act,  I  woald 
observe  that  the  traditionary  history  of  this  clause  is,  that  it  was 
inserted  in  the  Constitution  of  1798,  at  the  instance  of  General 
James  Jackson,  and  that  its  necessity  was  suggested  by  the  Yasoo 
act.  That  memorable  measure  of  the  17th  of  January,  1795,  as  is 
well  known,  was  smuggled  through  the  legislature  under  the  ca{H 
tion  of  an  act,  ''for  the  payment  of  the  late  State  troops."  and  a 
declaration  in  its  title  of  the  right  of  the  State  to  the  unappropri- 
ated territory  thereof,  "for  the  protection  and  support  of  its  fron- 
tier settlements."  Mayor  and  Alderman  of  Savannah  v.  The  SlaU 
of  Oeorgiay  4  Ga.  38.  This  obnoxious  act  was  repealed  the  next 
year,  and  the  large  grant  of  land  to  private  individuals  embraced 
in  it  declared  null  and  void  for  fraud  in  its  enactment.  This  aoi 
became  still  more  notonously  memorable  by  its  subject-matter  be- 
ing litigated,  and  its  history  being  developed  in  the  report  of  the 
leading  case  of  Fletcher  v.  Peck,  decided  by  the  Supreme  Court  of 
the  United  States  in  1810.     6  Cranch  (U.  S.),  87. 

Hence  this  provision  limiting  the  legislative  power  has  been 
adopted  in  many  if  not  most  of  the  Constitutions  of  the  different 
States  of  the  Union.  In  some  of  the  States  it  is  held  to  be  direct- 
ory only  ;  in  others,  mandatory.  This  court  has  held  it  to  be 
mandatory.     Cannon  v.  Hemphill,  7  Tex.  208. 

While  this  has  been  regarded  as  the  settled  rule  of  constraotion 
here,  in  its  application  the  most  liberal  construction  has  been  given 
by  the  Supreme  Court  of  this  State,  in  accordance  with  the  general 
current  of  authority,  to  make  the  whole  law  constitutional  where 
the  part  objected  to  as  infringing  this  provision  of  the  Constitn- 
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tion  oaald  be  considered  as  appropriately  connected  with  or  subsid- 
iary to  the  main  object  of  the  act  as  expressed  in  the  title,  which 
may  be  seen  by  reference  to  a  number  of  cases  that  have  been  de- 
cided pro  and  con,  involving  this  question.  Cannon  v.  Hemphill^ 
7Tbx,  208  ;  Parker  v.  Parker,  10  id.  86;  Robinson  v.  The  Slate, 
15  id.  312  ;  Tadlock  v.  Eccles,  20  id.  792  ;  The  State  v.  ShadU,  41 
id.  404  ;  Brem  v.  Tlie  T.  d  P.  R.  Co.,  44  id.  302. 

In  the  case  of  Tadlock  v.  Ecclee,  Justice  Wheelbk  says  :  '^  For 
ao  act  having  one  main  or  principal  object  in  view  may  incident- 
ally affect^  or  be  promotive  of  others,  and  it  would  be  impossible 
so  to  legislate  as  to  prevent  this  consequence.  The  intention 
doubtless  was  to  prevent  embracing  in  an  act  having  one  ostensible 
object  provisions  having  no  relevancy  to  that  object,  but  i*eally 
designed,  other  and  wholly  different  objects,  and  thus  to  conceal 
and  disguise  the  real  object  proposed  by  the  provisions  of  an  act  un- 
der a  false  or  deceptive  title."  The  same  general  idea,  however,  vari- 
antly  expressed,  may  be  found  in  numerous  cases  in  the  decisions 
of  many  of  the  States  of  the  Union,  and  in  the  rules  of  construc- 
tion laid  down  by  learned  commentators. 

The  case  of  Mayor  and  Aldermen  of  Savannah  v.  Tlie  State  of 
Georgia,  4  Ga.  38,  may  be  referred  to,  as  drawing  the  distinction 
dearly  when  this  provision  is  applicable,  and  its  effect  when  only 
part  of  the  act  falls'  under  the  prohibition. 

It  is  not  pretended  that  the  question  presented  in  this  case  is  free 
frOvH  difficulty  in  its  determination.  The  same  question,  upon  the 
same  class  of  claims,  has  twice  been  decided  by  this  court ;  first,  in 
favor  of,  and  next  against  the  constitutionality  of  this  twelfth  sec- 
tion of  the  act  of  incorporation  —  the  court  being  composed  of 
different  members  in  the  last  case  from  those  who  decided  the  first 
case.  This  suit,  it  would  seem,  from  the  date  of  its  commence- 
ment, was  brought  to  take  the  opinion  again  of  this  coui*t,  when 
composed  of  still  another  set  of  justices  ;  and  the  only  question 
made  looks  to  the  reversal  of  the  last  decision  of  the  court  made 
in  it  While  it  is  of  the  highest  importance  that  the  courts  should 
be  open  at  all  times  for  the  assertion  of  rights  that  arc  believed  to 
be  well  founded,  it  would  be  unfortunate  that  it  should  be  thought 
practicable,  on  a  doubtful  question,  to  easily  procure  a  change  of 
decision  with  every  change  in  the  members,  who  might,  from  time 
to  time,  compose  the  Supreme  Court 

This  question  is  therefore  not  before  us  as  one  of  the  first  impres- 
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sion,  but  stands  with  the  weight  in  favor  of  an  affirmance  of  the 
last  decision  of  this  coart  upon  it. 

The  main  object  of  the  views  and  considerations  that  have  been 
here  now  presented^  is  to  show  that  the  last  decision  in  the  caae  of 
The  City  of  San  Anicynio  v.  Gould  is  sufficiently  well  grounded  in 
law,  as  that  it  should  not  be  readily  reversed,  and  thereby  add 
another  to  the  changes  of  decision  by  this  court  on  a  question,  both 
sides  of  which  may  be  sustained  with  plausible  reasons,  as  may  be 
seen  in  the  briefs  of  counsel  in  this  case,  and  in  the  opinions  and 
briefs  of  the  two  preceding  cases. 

Following  the  last  decided  case  as  a  precedent,  we  decide  that 
the  twelfth  section  of  said  act  of  incorporation  is  violative  of  the 
Constitution,  and  that  the  District  Coui*t  did  not  err  in  dismissing 
the  suit  to  recover  upon  a  bond  and  interest  coupons  given  under 
its  authority. 

Judgment  affirmed. 


Willis  v.  Gat. 

(48  Tex.  4IB.) 
Vendor^i  lien  —  security  —  recUal»  — noUee, 

Although  taking  Becuritj  for  the  payment  of  the  parchase-prioe  of  land 
a  presaniption  that  the  vendor  has  waived  his  lien  therefor,  jet  this  pre> 
sumption  may  be  rebutted  by  circumstances  showing  an  intentioii  to 
preserve  tlie  lien.* 

A  grantee  is  held  to  have  notice  of  all  facts  recited  in  his  deed. 

Where  a  recorded  deed  recited  that  the  consideration  '*  was  seeored  "  tobe  paid 
by  the  grantee,  it  was  held  that  one  who  claimed  title  under  him  was  therein 
notified  that  the  purchase-price  had  not  been  paid,  and  he  was  pat  od 
inquiry,  and  could  not  take  the  land  divested  of  the  vendor's  lien. 

ACTION  on  a  promissory  note  and  to  foreclose  a  vendor's  lien. 
The  action  was  brought  by  Appleton  Gay,  as  administrator 
of  ITri  Brooks,  to  recover  a  balance  due  on  a  promissory  note  eze» 
cuted  by  O.  A.  Matthews,  as  principal,  and  Jones,  and  S.  W^.  ICat- 

*  See  Fonda  v.  JontB  («iMiai.  798),  8  Am.  Rep.  Mt 
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thews,  deceased,  as  snreties,  to  Brooks,  for  land  conveyed  to  O.  A. 
Matthews  by  Brooks,  by  a  deed  subsequently  recorded.  Brooks 
claiming  a  vendor's  lien.  0.  A.  Matthews  subsequently  conveyed 
to  L.  L.  Matthews,  who  had  actual  notice  of  Brooks'  unsatisfied  lien. 
L  L  Matthews  subsequently  made  a  deed  of  gift  of  the  land  to  his 
minor  children,  and  about  the  same  time  the  land  was  sold  on  exe- 
cation  to  the  defendants  Willis  &  Brother,  under  a  judgment  recov- 
ered by  them  against  L.  L.  Matthews,  and  it  had  also  been  in  like 
manner  sold  to  defendant  Smith,  another  judgment  creditor  of  L. 
L  Matthews.  Willis  &  Brother  denied  the  lien,  and  alleged  that 
the  taking  of  personal  security  waived  it.  Verdict  for  the  plaintiff 
for  the  balance  of  the  note,  and  that  Brooks  had  a  lien  and  judg- 
ment tlierefor  and  for  foreclosure  of  the  lien,  and  against  the 
efaum  of  the  minor  children.  Willis  &  Brother  appealed.  The 
other  facts  appear  in  the  opinion. 

K  H,  £  J.  7?.  Davis,  for  appellants. 

Baker  dt  Bolts,  for  appelto. 

Roberts,  C.  J.  There  are  forty-five  grounds  of  error  assigned 
in  this  case,  presenting  all  the  questions  that  arose  upon  the  trial 
in  the  District  Court.  The  record,  contained  in  214  pages,  pre- 
sents the  case  for  adjudication,  upon  all  of  the  matters  involved  in 
it,  the  same  as  it  was  presented  in  the  court  below.  The  effect  of 
the  appeal,  under  such  circumstances,  is  simply  to  transfer  the 
case  from  one  court  to  the  other  for  retrial  upon  all  contested 
points,  without  any  responsibility  being  assumed  by  counsel  of 
selecting  and  presenting  any  particular  questions  of  law  or  of  fact 
for  adjudication  in  this  court.  To  present  the  views  of  the  court 
upon  each  and  all  of  the  errors  assigned  separately,  would  require 
a  voluminous  opinion,  disproportioned  to  the  importance  of  the 
questions  raised  by  most  of  them.  The  necessity  is,  therefore 
devolved  upon  this  court  of  selecting  and  presenting  such  ques- 
tions as  arc  deemed  important  to  be  considered,  in  determining 
whether  or  not  the  judgment  should  bo  reversed. 

First,  then,  as  to  the  correctness  of  the  charge,  which,  upon  the 
leading  point  in  the  case,  was,  in  substance,  that  though  taking  a 
note  in  payment  for  the  land,  with  sureties  thereon,   raised  a  pre- 
sumption of  a  waiver  of  the  vendor's  lien,  still  that  presumption 
Vol.  XXVI  —  42 
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might  be  rebutted  by  proof  that  the  vendor  relied  upon  the  landiiB 
well  as  upon  security  given  for  the  payment  of  the  purchase-moQ^. 
This  is  in  accordance  with  the  decisions  of  this  court  Ellis  v. 
Sinffhtary,  45  Tex.  27;  Faver  v.  Robinson,  46  id.  206.  The  plead- 
ing and  evidence  were  sufBcient  to  sustain  the  verdict  of  the  jury, 
in  favor  of  the  plaintiff  below,  under  this  charge. 

The  next  question  is, —  Did  Willis  &  Bro.  have  notice  of  thislii 
at  the  time  their  judgment  was  rendered?  there  being  no  doubt 
to  actual  notice  having  been  given  to  them  on  the  day  of  sale,  under 
their  own  execution,  when  they  purchased  the  land. 

The  deed  from  Brooks  to  G.  A.  Matthews  reads  as  follows,  to 
wit:  **  Know  all  men  by  these  presents,  that  we,  TJri  Brooks  and 
Sarah  Brooks,  wife  of  said  TJri,  of  the  State  and  county  aforesaid, 
for  and  in  consideration  of  $2,700  secured  to  bo  paid  to  as  by  Qeorgd 
A.  Matthews.,  the  receipt  of  which  is  hereby  acknowledged,  have 
granted,"  etc.  This  deed  was  executed  and  recorded  in  1859,  long 
before  the  attachment  and  judgment  in  favor  of  Willis  &  Bro. 
against  L.  L.  Matthews,  to  whom  the  land  was  sold  by  0.  A.  Mat' 
thews  ill  1865;  and  who,  it  is  averred  and  proved,  had  personal 
notice  of  the  claim  of  vendor's  lien  given  by  Oay,  administrator  of 
Brooks'  estate,  at  the  time  of  his  purchase  in  1865. 

It  is  well  established,  that  if  a  fact  is  recited  in  a  deed,  through 
which  a  party  claims  title  to  land,  he  is  held  to  have  notice  of  that 
fact.  Willis  &  Bro.  claim  title  to  the  land  under  this  deed  from 
Brooks  and  wife  to  G.  A.  Matthews.  And  it  being  recorded  would 
also  give  them  notice.  The  recital  in  this  deed,  that  the  considera- 
tion was  **  secured  to  be  paid  to  us  by  George  A.  Matthews,'*  clearly 
conveyed  the  intelligence,  to  any  one  who  might  inspect  it,  that 
the  money  was  not  paid  down  for  the  land,  and  that  it  was  secarod 
by  said  Matthews,  to  be  paid  at  some  future  time.  Though  this 
does  not  amount  to  an  express  contract  retaining  a  lien  upon  land, 
for  the  want  of  appropriate  terms,  yet  it  is  the  recital  of  a  fact 
which  was  Avell  calculated  to  put  a  subsequent  j^nrchaser  upon 
inquiry,  which,  if  followed  up  in  the  right  direction,  would,  as 
shown  by  the  proof,  readily  and  certainly  have  led  to  full  notice 
that  the  purchuse-money  had  not  been  paid  to  Brooks,  or  to  Gay, 
the  administrator  of  the  estate.  That  is  sufficient  to  charge  Willis 
&  Bro.  with  notice  of  the  lien.  Johnson  v.  Owathmetf,  4  Litt  (Ky.) 
317. 

Again,  Willis  &  Bro.  pleaded,  in  defense  of  the  action  oq  ihd 
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note,  in  order  to  defeat  the  operation  of  the  lien  to  their  prejudice, 
that  Jones,  one  of  the  sureties  on  the  note  from  George  A.  Matthews 
to  Brooks,  had  and  owned,  at  and  before  the  institution  of  this  suit, 
allowed  claims  against  Brooks'  estate  to  an  amount  larger  than  the 
debt  sued  on,  by  which  it  was  extinguished,  the  estate  of  said 
Brooks  being  solvent.  The  evidence  admitted  to  go  before  the 
jury  failed  to  establish  these  facts. 
[Omitting  a  question  of  evidence.] 

Judgment  affirmed. 


Gee  v.  Sooxt. 

(48  Tex.  5ia) 

BUdenee  —  hu^>andand  ie(fe, 

A  statute  removing  the  disabilitj  of  witneaseii,  on  the  ground  of  interest,  does 
not  render  hasband  and  wife  competent  witnesses,  the  one  for  or  against 
the  other,  even  as  to  matters  not  confidential. 

ACTION  to  try  right  of  property  in  goods,  claimed  by  Gee  as  a 
judgment  creditor  of  T.  L.  Scott,  as  against  the  wife  of  the 
latter.  On  the  trial  the  evidence  of  the  husband  was  admitted  on 
behalf  of  the  wife.  Verdict  and  judgment  for  Mrs.  Scott,  and  Gee 
appealed. 

Breedlove  £  Etoing,  and  A.   W.  Mclver,  for  appellant. 

Sayles  £  Bassetty  for  appellee,  cited  1  Greenl.  Ev.  239, 240;  Fktek 
V.  JVWB,  26  Tex.  273 ;  M&rriam  v.  Hartford  £  N.  H.  R.  A.  Co.,  20 
Conn.  362;  Litilefield  r.  Rice,  10  Mete.  (Mass.)  287;  A7idru8  y. 
Foster,  17  Vt  556;  Oag  v.  RogerSy  18  id.  342;  Pedley  v.  Wellesley,  3 
C.  &  P.  558. 

Moore,  J.  The  material  question  presented  for  our  consideration 
in  this  case  is  whether,  since  the  enactment  of  the  statute  of  May 
19, 1871,  declaring  that  in  the  courts  of  this  State  there  shall  bo 
no  exclusion  of  any  witness  in  civil  actions  because  he  or  she  may 
be  a  party  to,  or  interested  in,  the  issue  to  be  tried,  the  husband  or 
wife  of  one  of  the  parties  is  disqualified  from  testifying,  on  behalf 
of  Buch  party,- as  to  matters  of  winch  the  witness  can  speak  from 
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general  knowledge,  as  contradistingnished  from  facts  or  mforma* 
tion  derived  from  confidential  intercourse  during  the  marital 
relation. 

Unquestionably,  by  the  common  law,  neither  the  husband  nor 
wife  could  testify  for  or  against  the  other,  or,  in  a  suit  to  which  the 
other  was  a  party,  or  had  a  direct  or  immediate  interest,  except  in 
a  few  exceptional  cases,  in  which  their  testimony  is  held  admissi- 
ble on  the  ground  of  necessity.  As,  for  example,  in  prosecutions 
for  violence  committed  by  the  husband  upon  the  wife;  or  in  an 
action  by  the  husband  against  a  carrier  for  the  contents  of  a  lost 
trunk;  or  to  prove  the  original  entries  of  an  account,  where  the 
wife  kept  the  husband's  books,  etc. 

To  determine  the  effect  of  the  statute  referred  to  on  the  com* 
mon-law  rule,  that  neither  the  husband  nor  wife  could  testify  for 
or  against  the  other,  it  is  necessary  to  ascertain  upon  what  ground 
the  rule  is  based,  and  why  they  were  held  incompetent  For,  evi- 
dently, if  they  were  excluded  solely  upon  the  ground  of  interest 
resulting  from  the  personal  unity  of  husband  and  wife,  as  the  staU 
ute  declares  in  plain  and  positive  terms  that  interest  shall  be  no 
ground  for  the  exclusion  of  any  witness,  the  common-law  mie  is 
abrogated,  and  they  cannot  be  excluded  from  testifying.  If,  on 
the  oihe)  hand,  there  is  some  other  ground  upon  which,  by  the 
common  law,  the  husband  and  wife  are  held  to  be  incompetent  to 
testify,  as  to  matters  of  general  knowledge,  for  or  against  the  other, 
the  statute  does  not  reach  or  repeal  it,  and  the  courts  must  stiU 
enforce  the  common-law  rule,  until  still  further  modified  by  the 
legislature. 

Was  interest,  then,  the  sole  ground  for  the  exclusion  at  oommoD 
law  of  the  husband  and  wife  as  witnesses  in  cases  to  which  the 
other  was  a  party  or  had  an  interest  ?  Unquestionably  it  is  not^ 
when  the  proposed  evidence  of  the  husband  or  wife  relates  to,  or 
touches  upon,  matters  of  confidential  intercourse  during  the  mar* 
ital  relations.  Testimony  of  this  character,  beyond  doubt,  is  inad- 
missible at  common  law,  upon  the  ground  of  public  policy,  aside 
from  all  consideration  of  identity  of  interest  of  the  husband  and 
wife  in  the  issue  tried,  or  of  the  fact  that  one  of  them  is  a  party  to 
the  record.  And  hence  it  is  universally  held,  whenever  the  *  qoes- 
tion  has  been  presented,  that  matters  of  this  character  cannot  be 
testified  to  by  the  husband  or  wife,  notwithstanding  the  fact  that 
the  common-law  rule,  that  interest  disqualifies  a  witneM^  has  been 
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abrogated.  Bat  it  is  maintained,  by  those  who  insist  upon  the 
admissibility  of  the  hnsband  and  wife  to  testify  in  respect  to  mat- 
ters of  their  general  knowledge,  that  while  the  husband  and  wife 
are  precladed  from  testifying  against  each  other  by  the  common 
law,  npon  grounds  of  public  policy,  the  only  ground  upon  which  their 
testimony  in  favor  of  each  other  was  excluded,  was  that  of  mutu- 
ality or  identity  of  interest.  And  certainly  the  language  of  some 
of  the  text-books  on  the  law  of  evidence,  of  the  highest  authority, 
seems  to  support  this  conclusion. 

Thus  says  Starkie  :  ''The  husband  and  wife  cannot  be  wit- 
nesses for  each  other,  for  their  interest  is  identical ;  nor  against 
each  other,  on  grounds  of  public  policy."  2  Stark.  Ev.  706.  And 
in  Buller's  N.  P.  286,  it  is  stated,  ''That  husband  and  wife  cannot 
be  admitted  to  be  witnesses  for  each  other,  because  their  interest  is 
absolutely  the  same ;  nor  against  each  other,  because  contrary  to 
the  legal  policy  of  marriage."  See,  also,  1  Phill.  Ev.  76.  And  the 
courts  of  some  of  the  States  having  analogous  statutes  to  oursy 
entertaining  this  view  of  the  common  law,  have  held  the  husband 
and  wife  rendered  by  the  statute  competent  to  testify  for,  if  not 
a^insty  each  other.  Merriam  v.  Hartford  and  New  Haven  R.  R. 
Co.,  20  Conn.  354. 

But  elementary  writers  of  equal  authority,  and  probably  the 
larger  number  of  well-considered  cases,  put  the  common-law  rule, 
excluding  the  testimony  of  husband  and  wife  in  favor  of  as  well 
as  against  the  other,  upon  the  broader  and,  as  it  seems  to  us,  more 
satisfactory  ground  of  public  policy,  as  well  as  interest  Says  Mr. 
Oreenleaf :  "  This  exclusion  is  founded  partly  on  the  identity  of 
their  legal  rights  and  interest,  and  partly  on  principles  of  public 
policy,  which  lie  at  the  basis  of  civil  society."  1  Oreenl.  Ev.,  §  334. 
And  says  Judge  Kent  :  "The  husband  and  wife  cannot  be  wit- 
nesses for  or  against  each  other.  This  is  a  settled  principle  of  law, 
and  is  founded  as  well  on  the  interest  of  the  parties  being  the 
same  as  on  public  policy."  In  the  case  of  Davis  v.  Dinwoody,  4  T. 
R  678,  when  the  remarks  quoted  from  Buller's  Nisi  Prius  were  re- 
lied upon  to  support  the  competency  of  the  witness.  Lord  Kenyon 
said:  "  Independently  of  the  question  of  interest,  husbands  and 
wives  are  not  admitted  as  witnesses  for  or  against  each  other. 
From  their  being  so  nearly  connected,  they  are  supposed  to  have 
such  a  bias  upon  their  minds  that  they  are  not  to  be  permitted  to 
give  evidence  either  for  or  against  each  other.''    And  Bulleb,  J., 
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adds :  **  It  is  now  considered  as  a  settled  principle,  that  hosband 
and  wife  cannot,  in  any  case,  be  admitted  as  witnesses  for  or 
against  each  other." 

Many  other  cases  might  be  easily  cited,  in  which  it  is  decided 
that  such  testimony  is  inadmissible  at  common  law,  upon  the 
ground  of  public  policy,  as  well  as  because  of  interest ;  and  this 
principle  has  been  frequently  applied  by  the  courts  of  other  States 
haying  statutes  similar  to  ours,  as  will  be  seen  in  the  following 
cases,  in  which  it  is  held  that  the  common-law  rule  is  still  in  foroe» 
and  that  husband  and  wife  cannot  testify  the  one  for  the  other, 
notwithstanding  their  mutuality  of  interest  is  no  longer  a  ground 
for  their  exclusion.  Oram  v.  Cranio  33  Vt.  15 ;  MUcIiinson  v.  Crou, 
58  111.  366  ;  Dunlap  v.  Hearn^  37  Miss.  471,  overruling  Lockhart 
V.  Luher,  36  id.  68 ;  Lticaa  v.  Brooks,  18  Wall.  436 ;  Kelley  ▼. 
Proctor,  41  N.  H.  139  ;  Breed  r.  Oove,  id.  452 ;  Hashrouck  v.  Fan- 
dervoort,  5  Seld.  153 ;  Alcock  v.  Alcock,  12  Eng.  L.  and  Eq.  354; 
Stapleton  v.  CroftSy  18  Ad.  &  Ellis  (N.  S.),  367 ;  1(J  Jur.  408. 

It  may  be,  the  reasons  which  led  to  the  enactment  of  the  statute 
modifying  the  common-law  rule,  that  parties  to  the  record  or  inter- 
ested in  the  issue  to  be  tried  are  incompetent  to  testify,  are  just  as 
applicable  to  the  one  ground  for  the  exclusion  of  such  testimony 
as  the  other.  But  if  so,  this  is  a  matter  that  addresses  itself  to 
the  legislature,  and  not  to  the  judiciary.  Until  such  change  is 
made  by  the  proper  department  of  the  government  having  the 
power  to  do  this,  it  is  our  duty  to  declare  and  administer  the  law 
as  it  has  been  ^'  from  the  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary."  To  do  so,  we  must  hold  that  the  ooort 
erred  in  admitting  the  husband  of  appellee  to  testify  as  a  witneea 
in  the  case.    And  for  this  error,  the  judgment  must  be  reyeised. 

[Omitting  remarks  not  of  general  interest] 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded^ 
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(28GniU.iaO.) 
IHtptaUfloatianflwn  hMing  offlee  by  reason  of  dudling'^preUoui  eonmeHtm, 

Under  the  CoDstitation  and  statates  of  Virgina  no  person  who  has  engaged 
or  shall  engage  in  a  duel  is  allowed  to  hold  office.  Held,  that  one  who  has 
been  so  engaged  may  be  removed  from  office  hyqiw  warranto  or  An  informa- 
tloQ  in  the  nature  of  quo  warranto,  withoat  a  previous  conviction  of  the 
offense  in  criminal  proceedings.* 


Q 


UO  WARRANTO  to  remove  William  L.  Boyall  from  the  office 
of  notary  public.    The  opiaiou  states  the  case. 


SojfoB,  for  appellant 

The  Aiiomejf'Oeneral,  for  appellee. 

Stapliss,  J.  The  Gommonwealtb's  attorney  for  the  county  of 
Hennoo  sued  out  a  writ  of  quo  warranto  against  William  L.  Roy- 
all,  alleging  that  the  latter  was  disqualified  to  hold  office  under  the 
gOTemment  of  Virginia  by  reason  of  his  having  been  engaged  as  a 
second  in  a  duel  fought  in  that  county,  m  the  year  1873.    The 
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defendant  did  not  in  express  terms  deny  the  charge,  but  he 
I'ed  that  he  had  never  been  convicted  of  being  engaged  in  a  dneL 
To  this  answer  the  Commonwealth  demurred  ;  and  the  demurrer  was 
sustained  by  the  Circuit  Court  The  defendant  not  desiring  to  pat 
in  any  further  answer,  judgment  was  rendered  against  him  of  a 
motion  from  his  office.  To  that  judgment  he  obtained  a  writ  of 
error  from  one  of  the  judges  of  this  court.  The  ground  taken  by 
the  defendant  is,  that  the  provision  in  the  Virginia  Constitaiioii 
upon  the  subject  of  duelling  is  not  self-executing,  and  that  a  con- 
viction founded  upon  indictment  and  trial,  according  to  the 
forms  of  the  criminal  law,  is  necessary  before  the  disqualification 
for  office  attaches  under  the  government  of  the  State. 

The  principal  authority  relied  on  in  support  of  this  position  ia 
the  case  of  the  Commonwealth  v.  Jones^  decided  by  the  Supreme 
Court  of  Kentucky,  reported  in  10  Bush,  725. 

It  was  there  held  that  the  clause  in  the  Kentucky  Constitution 
imposing  the  disqualification  for  office  for  the  offense  of  duelling  ifl 
not  self-executiug,  except  so  far  as  it  prevents  those  who  cannot  or 
will  not  take  the  requisite  oath  from  entering  upon  office.  A  citi- 
zen willing,  however,  to  take  such  oath  cannot  be  proceeded 
against  for  usurpation  of  such  office  until  he  has  been  first  indicted, 
tried  and  convicted  of  the  disqualifying  offense.  This  case  seems  to  be 
a  strong  authority' for  the  defendant ;  but  it  will  be  found  on  exam- 
ination, that  much  of  the  reasoning  of  the  courts  turns  upon  the 
peculiar  phraseology  of  the  Kentucky  Constitution,  in  which  it  is 
declared  that  the  offender  ^'  shall  be  deprived  of  the  right  to  hold 
any  office,  post  or  trust  under  the  authority  of  the  State.  The 
court  agreed,  that  if  instead  of  the  words,  '  shall  be  deprived,' 
the  phrase  '  shall  not  be  eligible '  had  been  used,  some  of  the  dif- 
ficulties attending  the  argument  to  show  the  provision  is  self-exe- 
cuting would  have  been  obviated.*' 

In  the  case  of  Cochran  v.  Jones,  involving  the  same  question, 
**  the  board,  for  the  determination  of  contested  elections,"  arriyed 
at  a  very  different  conclusion  upon  the  same  clause  of  the  Ken- 
tucky Constitution,  holding  that  the  political  disability  resulted 
from  the  commission  of  the  offense,  and  is  m  nowise  dependent 
upon  a  previous  cnmmal  conviction.  This  Doard  consists  of  the 
governor  of  the  State,  the  secretary  of  the  State,  the  attorney- 
general,  the  State  treasurer  and  the  auditor-general.  In  the  previoos 
case  of  Morgan  v.  Vance,  4  Bush,  330,  the  Supreme  Ooart  of  that 
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State  held/'80  far  as  the  Constitution  prescribes  disqualification  upon 
acts  and  that  npon  judgment  of  conviction,  the  Constitution,  as  the 
supreme  law  of  the  land,  execute  itself  without  any  extraneous  aid 
by  way  of  legislation,  nor  can  its  requirements  be  defeated."  It 
will  thus  be  seen  that  even  in  Kentucky  there  is  such  conflict  of 
opinion  in  respect  to  the  true  interpretation  of  the  constitutional 
provision  in  question  as  deprives  the  decision  relied  on  by  the  de- 
fendant of  the  weight  of  being  considered  even  persuasive  authority. 
The  provision  iu  the  Virginia  Constitution  is  as  follows:  *'  No 
person  who,  while  a  citizen  of  this  State,  has  since  the  adoption 
of  this  Constitution  fought  a  duel  with  a  deadly  weapon,  sent  or 
accepted  a  challenge  to  fight  a  duel  with  a  deadly  weapon,  either 
within  or  beyond  the  boundaries  of  this  State,  or  knowingly  con- 
veyed a  challenge,  or  aided  or  assisted  in  any  manner  in  fighting 
a  duel,  shall  be  allowed  to  vote  or  hold  any  office  of  honor, 
profit,  or  trust,  under  this  Constitution."  It  has  been  made  a 
question  whether  this  provision  is  prospective  in  its  operation* 
There  is,  however,  no  solid  ground  for  controversy  on  this  point. 
The  words  might  perhaps  have  been  more  aptly  chosen,  but 
they  clearly  mean  to  declare,  that  any  person  who  after  the  adop- 
tion of  the  Constitution  engaged  in  a  duel  as  principal  or  second, 
should  be  subject  to  the  disability  in  that  section  mentioned.  How- 
ever this  may  be,  the  legislature  at  its  session  of  1869-70  passed 
an  act  carrying  out  the  provision  of  the  Constibition,  substantially 
re-enacting  that  provision,  giving  it  a  prospective  operation,  and 
emphatically  declaring  that  no  person  offending  against  the  act 
''  shall  be  capable  of  being  elected,  or  appointed  to,  or  of  holding 
any  office  of  honor  or  profit  under  the  Commonwealth."  It  will  be 
perceived  that  the  language,  both  of  our  Constitution  and  of  our 
statutes,  is  very  different  from  that  of  the  Kentucky  Constitution. 
In  our  case,  if  the  constitutional  provision  required  any  aid  from 
extraneous  legislation,  it  has  been  given  by  the  statute  already  cited. 
It  is  also  perfectly  apparent  that  the  framers  of  the  Constitution, 
and  of  the  statute,  designed  that  the  disability  to  hold  office  should 
attach  upon  the  commission  of  the  offense,  and  not  upon  judg- 
ment of  conviction.  In  the  clause  next  preceding  the  one 
already  quoted,  the  Constitution,  in  enumerating  the  persons  dis- 
qualified by  reason  of  certain  offenses,  specifies  '^  persons  convicted 
of  bribery  in  any  election,  embezzlement  of  public  funds,  treason 
or  felony."    It  is  also  provided  elsewhere  that  persons  convicted  of 
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perjury  or  subornation  of  perjury  shall  be  incapable  of  holding 
oflSce. 

In  the  class  of  infamous  and  degrading  oflenseSy  it  would  seem 
a  conviction  is  required  as  a  prerequisite  to  the  political  disability. 
But  with  respect  to  the  yiolation  of  the  anti-duelling  law,  and 
other  laws  which  are  not  supposed  to  involve  so  great  a  degree  of 
moral  turpitude,  a  different  rule  is  established.  If  in  this  latter 
class  of  offenses  it  had  been  the  purpose  to  prescribe  a  conviction 
as  the  test  of  disqualification,  it  would  have  been  easy  to  do  so  by  a 
single  change  in  the  form  of  the  expression.  If  we  recur  to  the 
statu te- of  1810,  and  to  the  subsequent  laws  on  the  subject  of  duel- 
ling, and  if  we  compare  these  enactments  with  other  statutes  pre* 
scribing  a  conviction  as  a  test  of  disqualification,  the  conclusion  is 
inevitable  that  the  purpose  was  not  to  require  a  conviction  as  a 
test  of  disqualification  in  cases  of  duelling ;  but  to  leave  it  as  a  ques- 
tion of  eligibility  to  the  tribunals  clothed  with  authority  to  decide 
contested  elections  or  to  try  titles  to  offices. 

This  design  of  the  framers  of  our  law  is  founded  upon  the  most 
satisfactory  reasons,  and  upon  considerations  of  the  soundest  public 
policy.  As  was  said  by  Judge  Baldwin,  in  MoseUy  v.  Moss^  6 
Gratt.  634,  639,  "  Duelling  received  no  indulgence  whatever  from  the 
common  law,  which  treated  its  conventionalities  and  its  chivalry  as 
solemn  mockeries,  and  its  violence  and  bloodshed  as  the  results  of 
deliberate  malice.  But  these  denunciations  were  resisted  by  long 
cherished  prejudices  of  society,  which  appealed  with  dreadful  success 
to  some  of  the  strongest  principles  of  human  conduct  —  the  pride 
of  character,  the  fear  of  humiliation,  and  the  love  of  distinction/' 

It  is  said  by  a  learned  author,  that  in  the  reign  of  George  the 
Third  about  one  hundred  and  seventy  duels  were  fought,  of  which 
not  less  than  seventy  resulted  fatally,  but  in  no  instance  was  r  con- 
viction ever  obtained  when  the  duel  was  fairly  fought  according  to 
the  terms  of  the  code  of  honor.  The  British  Parliament  passed  the 
most  stringent  laws  on  the  subject  in  aid  of  the  common  law;  but 
they  were  wholly  ineffectual  to  arrest  the  practice,  or  even  to  mod- 
erate its  excesses.  The  defect  was  not  in  the  laws,  but  in  the  tribu- 
nals to  administer  them.  A  writer  of  great  distinction  (Mr. 
Starkie),  in  a  report  made  to  Parliament  on  this  subject,  said: 
"  Experience  leads  to  the  conclusion  that  the  practice  of  duelling  is 
not  controllable  by  merely  penal  laws.''  Universal  observation  oon- 
flrms  the  truth  of  this  statement 
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NotwitliHtanding  the  severity  of  the  criminal  law,  the  juries 
were  determined  to  acquit,  and  their  verdicts  were  winked  at  by 
the  judges,  and  received  with  acclamation  by  a  sympathizing  pub- 
lic. It  18  recorded  of  a  trial  which  occurred  in  1792  in  England,  the 
learned  judge  went  so  far  as  to  tell  the  jury,  that  although  an  acquit- 
tal might  trench  upon  the  rigid  rules  of  law,  yet  the  verdict  would  be 
lovely  in  the  sight  of  Ood.  Such  was  the  state  of  public  sentiment 
and  administration  of  criminal  law  in  England.  Deriving  our 
customs,  laws,  literature  and  fashions  from  that  country,  .it  was 
natural  we  should  imitate  them  in  a  practice  which,  according  to 
prevalent  opinion,  encouraged  forbearance,  generosity  of  sentiment, 
and  manliness  of  conduct  in  society. 

The  long  series  of  our  judicial  annals  in  Virginia  show  but  few 
cases,  if  any,  of  conviction  of  either  principal  or  seconds,  especially 
where  death  ensued.  Universal  experience  has  demonstrated  the 
truth  of  the  observation  that  the  practice  of  duelling  could  not  be 
restrained  by  penal  laws.  Fully  comprehending  the  difficulties  of 
the  situation,  the  legislature  of  1810  addressed  itself  to  the  sub- 
ject The  preamble  to  the  act  then  passed  (the  very  first  ever 
enacted  in  the  State)  commences:  '^Whereas  experience  has 
evinced  that  the  existing  remedy  for  the  suppression  of  the  bar- 
barous custom  of  duelling  is  inadequate  to  the  purpose,  and  the 
progress  and  consequences  of  the  evil  have  become  so  destructiviB  as 
to  require  an  effort  on  the  part  of  the  legislature  to  arrest  a  vice, 
the  result  of  ignorance  and  barbarism,  justified  neither  by  the  pre- 
cepts of  morality  nor  by  the  dictates  of  reason ;  for  remedy  whereof 
be  it  enacted: ''  The  first  section  then  announces  the  penalty  of 
death  by  hanging  upon  all  who  engage  in  a  duel  resulting  in  death, 
principals,  seconds,  aiders  and  abettors. 

The  second  section  imposes  the  disability  to  hold  office  upon  any 
person  sending  or  accepting  a  challenge,  whatever  be  the  result  of 
the  dueL 

And  the  third  section  prescribes  the  expurgatory  or  test  oath  to 
be  taken  by  any  person  elected  or  appointed  to  any  office  or  post 
under  the  government  of  Virginia. 

A  slight  examination  of  these  provisions,  and  of  the  causes 
which  led  to  their  adoption,  will  satisfy  every  one  that  the  design 
of  the  legislature  was  to  provide  a  two-fold  remedy,  the  one  crim- 
inal, and  the  other  purely  civil  in  its  nature.  By  the  one,  the 
offender  was  punished  as  a  felon — by  the  other,  he  was  excluded 
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from  every  position  of  honor  or  profit  nnder  the  government  of 
Tirginia.  TheBe  two  remedies  had  no  neoessary  connection  one 
with  the  other.  They  were  wholly  independent  of  each  other  The 
first  section  prescribed  the  punishment  of  death  for  homicide  in  a 
duel;  but  the  common  law  did  the  same  thing,  and  we  know  how 
powerless  were  its  mandates  or  its  terms  to  check  the  evil  The 
.statute  standing  alone  would  have  proved  equally  ineffectual  The 
▼cry  severity  of  its  punishment  would  have,  and  indeed  has,  insured 
its  defeat.  The  main  reliance  of  the  legislature  was  upon  the 
isecond  and  third  sections.  It  was  on  the  direct  appeal  to  the 
most  powei*ful  motiyes  that  control  the  human  heart  The  men 
most  likely  to  resort  to  the  duel  as  a  mode  of  arbitrament  were  the 
men  generally  most  ambitious  of  public  honors,  power  and  distinc- 
tion. These  men  would  feel  most  keenly  their  entire  ezclosion 
from  cTery  hope  of  preferment  Many  of  these^  confronting  death 
without  a  tremor,  would  hesitate  long  before  inyolving  themselves 
snd  friends  in  the  consequences  of  a  perpetual  disability,  political, 
executive  and  judicial.  Universal  observation  teaches  that  the 
love  of  place  and  power,  the  ambition  to  serve  the  State,  to  connect 
one's  name  with  distinguished  public  services,  and  to  attain  those 
great  honors  which  attract  the  applause  of  the  world,  are  among  the 
most  powerful  motives  influencing  mankind  It  was  to  these  the 
legislature  of  1810  appealed. 

In  Brooks  v.  Calloway^  12  Leigh,  466,  Judge  Allen  said:  *'  The 
effect  of  these  statutes  has  been  most  beneficial;  the  practice  has 
been  repressed."  But  who  can  fail  \fi  see  how  utterly  valueless  is 
all  this  legislation  if  the  disabilities  depend  upon  a  previous  crimi* 
nal  conviction.  If  no  man  can  be  excluded  from  office  for  violat- 
ing the  Constitution  until  a  jury  can  be  found  to  convict,  and  a 
court  to  sentence  him  to  an  infamous  punishment,  the  statute  of 
1810,  and  all  the  succeeding  laws  on  the  subject,  are  the  merest 
mockeries.  The  juries  have  heretofore  set  at  defiance  the  penal 
laws  relating  to  duelling;  is  it  supposed  they  will  be  more  inclined 
to  hang  offenders  by  the  neck,  or  to  put  them  in  the  penitentiary, 
when  it  comes  to  be  understood  this  is  the  only  way  to  exclnde 
them  from  office.  The  legislature  has  repealed  the  test  oath.  Let 
the  courts  now  decide  that  the  disqualification  for  office  cannot 
attach  until  there  is  a  conviction,  and  we  shall  have  contributed 
something  at  least  to  the  revival  of  the  ancient  practice  of 
duelling. 
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Bat  let  ua  see  where  the  argument  leads  us.    If  a  man  kills  his. 
adversary  in  a  duel  it  is  murder  in  all  concernied.    U  the  juries  and 
the  judges  obey  the  law  it  is  hanging  by  the  neck,  or  at  the  least 
confinement  in  the  penitentiary.     Of  what  avail  is  our  boasted  dis- 
ability applied  to  men  thus  situated.     This  is  tke  neeessary  result^ 
unless  we  suppose  a  jury  can  be  found  to  convict  just  enough  to  dis- 
qualify, bat  not  quite  sufficient  seriously  to  discommode  the  offender^ 
But  this  is  not  alL    All  of  us  understand  the  great  difference  ut 
the  position  of  one  when  on  trial  for  his  life  upon  a  charge  of  mur*-- 
der  and  when  he  is  proceeded  against  for  usurping  an  office.  Upon* 
the  trial  of  a  criminal  cause,  if  a  reasonable  doubt  can  be  raised  by 
the  evidence,  or  by  the  ingenuity  of  counsel,  that  doubt  is  decisive 
for  an  acquittal.    As  has  been  well  said,  *^  A  A'erdict  of  not  guilty 
means  no  more  than  that  the  guilt  of  the  accused  has  not  been 
demonstrated  in  the  precise,  specific  and  narrow  forms  prescribed 
by  law."     Most  professional  men  are  familiar  with  the  trial  of  the 
Earl  of  Cardigan  before  the  House  of  Lords,  for  shooting  at  Capt. 
Tuckett  in  a  duel.    The  combat  took  place  near  a  mill,  and  waa 
witnessed  by  the  miller,  his  wife  and  daughter,  who  were  on  the 
ground  a  few  minutes  after  the  occurrence,  and  conversed  with 
the  parties.    With  these  witnesses  the  attorney-general  of  England 
was  unable  to  obtain  a  conviction  because  he  eould  not  prove  the 
identity  of  the  Captain  Tuckett  who  was  wounded  according  to 
his  description  in  the  indictment.    If  Lord  Cardigan  had  been 
proceeded  against  for  usurping  an  office  under  the  Virginia  statutes,, 
he  might  have  pleaded  as  the  defendant  has,  that  he  was  never 
convicted.     If  he  had  said  he  was  never  engaged  in  a  duel,  the 
contrary  was  susceptible  of  the  clearest  proof.    And  this  because 
upon  the  trial  of  a  civil  cause  very  different  rule&prevaiL    In  the 
ktter  the  courts  decide  according  to  the  preponderance  of  evidence. 
It  is  obvious,  therefore,  in  many  instances,  an  incumbent  might  be 
ousted  from  an  office,  and  very  properly,  too,  upon  evidence  which 
a  jury  would  deem  insufficient  for  a  criminal  conviction. 

It  is  to  be  fdriher  remembered  that  with  respect  to  a  very  large 
number  of  offices  in  this  State,   their  terms  would  necessarily 
\  expire  before  a  conviction  can  be  obtained.  If  the  offender  succeeds* 

in  getting  possession  of  the  office,  the  Commonwealth  is  bound  ta 
labmit  to  the  intrusion  until  she  can  institute  proceedings  of  a 
criminal  nature,  and  await  until  the  tardy  steps  of  criminal  justicd^. 
hare  demonstrated  his  guilt. 
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Bat  there  is  still  another  view  suggested  to  the  court  by  a  dis- 
tinguished member  of  this  bar.  Under  the  provision  of  our  Con- 
stitution already  cited,  if  a  citizen  of  Virginia  goes  to  a  distant 
State  and  there  engages  in  a  duel,  he  is  thereby  disqualified  to  hold 
office  here,  although  he  left  the  State  without  an  intention  of 
fighting  a  duel.  How  is  his  disqualification  to  appear  ?  Certainly 
not  by  a  conviction,  because  the  offense  can  only  be  punished  here 
criminally  when  the  citizen  leaves  the  State  for  the  purpose  of  the 
duel.  The  State  has  made  no  provision  to  punish  one  of  her  citi- 
zens who,  without  previous  design,  engages  in  a  duel  beyond  her 
borders;  nor  could  she  justly  or  legally  punish  offenses  thus  com- 
mitted on  foreign  territory.  It  follows  inevitably  that  if  the  view 
of  the  defendant  be  correct,  this  part  of  the  provision  of  the  Con- 
stitution is  a  nullity. 

These  considerations,  I  think,  are  quite  sufficient  to  show  that 
the  framers  of  our  laws  could  never  have  designed  to  make  a 
criminal  conviction  in  this  class  of  offenses  necessary  to  the  ascer- 
tainment of  the  civil  and  political  disability.  Their  failure  to  do 
80,  as  we  perceive,  was  not  accidental,  but  the  result  of  deliberate 
purpose  — a  determination  to  eradicate  an  evil  which  was  annually 
destroying  some  of  the  best  men  of  the  State.  The  offices  are 
made  for  the  benefit  of  the  people.  It  is  competent  for  them  to 
prescribe  such  qualifications  as  they  see  fit.  No  man  has  an  inde- 
feasible right  to  an  office.  If  the  sovereign  power  of  the  State 
requires  a  conviction  in  one  case  as  the  ground  of  disability,  and 
dispenses  with  it  in  another  case,  whatever  be  the  motive,  it  fur- 
nishes no  just  cause  of  complaint. 

Under  the  foimer  Constitution  no  minister  of  any  religions 
denomination  was  capable  of  being  elected  a  member  of  the  legis- 
lature, and  no  foreign-born  citizen  was  eligible  to  the  office  of 
governor  of  the  Commonwealth.  Might  it  not  be  said,  with  great 
propriety,  that  this  was  in  effect  a  punishment  of  a  large  and 
respectable  class  of  men  who  might  justly  complain  of  an  arbitrary 
exclusion?  But  no  one  can  ever  imagine  that  these  disqualifica- 
tions, or  whatever  else  they  may  be  termed,  could  only  be  estab- 
lished by  some  judicial  proceeding  involving  a  trial  by  jury  and 
the  regular  sentence  of  a  court  of  law.  What  rule  of  law  or 
of  the  Constitution  is  there  beyond  what  is  expressly  provided 
requiring  the  application  of  different  forms  and  rules  of  evidence 
to  establish  the  disqualification  in  diflerent^cases.     True,  duelling 


I 


JANUARY  TERM,  1877.  343 

Royall  T.  Thomas. 

is  punished  also  as  a  criminal  offense.  But  in  the  case  supposed  the 
Commonwealth  is  not  prosecuting  for  the  felony.  She  seeks  no 
criminal  forfeiture  or  conviction.  The  civil  proceeding  is  simply 
to  try  the  title  to  an  office,  and  has  no  sort  of  connection  with  the 
punishment  denounced  by  the  penal  law. 

The  Constitution  provides  that  the  governor,  lieutenant-governor, 
judges,  and  all  others  offending  against  the  State  by  mal-admin* 
istration,  corruption,  other  high  crimes  and  misdemeanors,  may  be 
impeached  before  the  senate  and  removed  from  office.     Duelling 
being  a  high  crime,  especially  where  death  ensues,  is,  of  course, 
just  cause  of  removal.    If  the  accused  is  convicted,  he  is  not  only 
removed  from  office,  but  he  is  forever  disqualified  to  hold  any  other 
office  under  the  State.     Will  it  be  contended  that  in  such  case  a 
previous  conviction  is  essential  to  the  success  of  the  impeachment  ? 
So  far  from  it,  the  very  clause  in  question  provides  that  the  party 
removed  from  office  by  the  senate  shall,  nevertheless,  be  subject  to 
indictment,  trial,  judgment  and  punishment,  according  to  law, 
thus  showing  a  judgment  of  ouster  may  precede  the  trial  under  an 
indictment.     If  there  is  any  value  in  the  doctrine  as  laid  down  by 
the  Kentucky  court,  it  would  be  in  cases  of  impeachment    The 
accused  is  punished  by  perpetual  disqualification,  without  trial  by 
jury,  and  by  a  body  of  men,  many  of  whom  are  elected  without  any 
reference  whatever  to  judicial  capacity  and  attainment.     And  the 
present  Constitution  goes  a  step  further,  authorizing  the  removal  of 
any  of  the  officers  named,  simply  upon  a  joint  vote  of  the  two  houses. 
If  the  senate  may  remove  the  highest  executive  officer  in  the  State 
without  previous  trial  and  conviction,  surely  the  courts  maybe  safely 
trusted  with  the  power  of  removing  the  clerks,  sheriffs,  notaries  and 
other  subordinate  officers  for  like  causes  upon  the  same  character 
of  evidence.     In  both  tribunals  the  defendant  is  duly  notified  of 
the  accusation,  and  he  is  afforded  every  opportunity  of  defense  he  I 

can  reasonably  desire.  The  proceeding  by  information,  in  the  nature 
of  a  quo  warranto,  is  as  direct  as  an  indictment ;  an  issue  is  made 
up,  and  there  is  as  little  danger  of  injustice  in  the  one  form  of  pro- 
ceeding as  in  the  other.  In  cases  of  contested  election  the  law  has 
provided  tribunals  to  adjudicate  the  rights  of  the  respective  claim- 
ants. These  tribunals,  thus  clothed  with  jurisdiction  to  try  the 
title  to  an  office,  would  seem,  upon  general  principles,  to  have  the 
power  to  ascertain  and  consider  all  such  facts  as  relate  to  the  ques* 
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My  opinion  therefore  is>  whether  the  proceedings  be  to  try  the 
title  of  an  incumbent^  or  to  adjudicate  the  claims  of  an  appKcant 
for  an  office,  it  is  legal  and  proper  to  establish  the  disability  im- 
posed by  the  Constitution  in  case  of  duelling  by  any  competent  and 
satisfactory  evidence.  The  judgment  of  the  Circuit  Court,  for  the 
reason  stated,  must  be  affirmed. 

So  far  as  the  defendant  is  concerned,  the  question  decided  is, 
perhaps,  of  but  little  importance  to  him,  as  it  is  understood  he  is 
embraced  within  the  amnesty  act  passed  by  the  present  legislature. 
Whether  that  act  includes  all  persons  in  the  State  under  disability 
by  reason  of  a  Tiolatioh  of  the  anti-duelling  statutes  is  not  known. 
At  all  events  the  question  is  a  grave  one,  likely  to  arise  any  time 
hereafter.  We  have,  therefore,  deemed  it  best  to  give  the  subject 
a  careful  consideration,  and  to  place  the  whole  matter  beyond  the 
pale  of  discussion,  so  far  as  the  unanimous  opinion  of  this  court 
can  effect  that  object. 

In  regard  to  the  point  raised  by  the  attorney-general,  that  the 
writ  of  quo  warranto  is  no  longer  in  use  in  this  State,  if  ever  in 
use  here,  but  has  been  superseded  by  the  information  in  the  nature 
of  a  quo  warranto,  we  have  not  deemed  it  necessary  to  express  any 
opinion.  The  writ  in  this  case  was  sued  out  by  an  officer  of  the 
Commonwealth,  was  not  objected  to  by  the  defendant,  and  is  not 
now  objected  to  by  him.  It  was  agreed  by  the  parties  in  the  court 
below  to  waive  all  formal  pleadings,  and  to  submit  the  whole  mat- 
ter to  the  court  Under  such  circumstances  the  court  ia  not 
inclined  to  dismiss  the  whole  proceeding  from  its  inception, 
because    the    complaint  is    called  a  writ  of  quo  warranto  rather 

than  an  information. 

Judgment  affirmed. 


Barksdale  y.  White. 

(28  Gratt.  2SM.) 

WUl-'-Ugaeyt  tflA«»  revoked  hy  eybeequetU  elauee, 

A  clear  and  absolate  gift  under  one  claase  of  a  will  is  not  limited  bj  m  sab- 
eequent  clanse  except  b^  the  employment  of  clear  and  explicit  terms. 

A  testator  bequeathed  certain  property  to  his  daughters  and  their  heirs  fofoyer ; 
in  a  subsequent  clause  he  '*  loaned  *'  the  residuum  of  his  estate  to  the  aame 
children  for  life,  with  remainder  to  their  children,  providing  that  if  ao/  of 


MARCH  TERM,  1877.  345 

Barkodale  v.  White. 

his  aaid  children  should  die  without  an  heir  of  the  hodj,  "  all  the  property 
loaned  or  given  them "  should  go  to  his  grandchildren.  SM,  tliat  this 
limitation  applied  to  the  residuum  and  not  to  the  previous  gifts. 

SUIT  for  conafcruction  of  a  will,  brought  by  the  grandchildren  of 
the  testator.  The  will  is  set  out  in  the  opinion.  One  of  the 
testator's  daughters,  Martha  McGargo,  died  without  issue.  The 
court  below  held  that  the  grandchildren  took  her  share  under  the 
ninth  clause,  but  that  the  legacies  in  the  third  clause  had  vested 
in  her  absolutely.    From  this  decree  the  grandchildren  appealed. 

Janes  <&  Bouldin,  for^ appellant. 

W,  W,  Henry,  for  appellees. 

Christian,  J.  The  question  in  this  case  depends  altogether 
upon  the  construction  of  the  will  of  James  McCargo. 

The  testator,  after  dii-ecting  the  payment  of  his  debts  and 
after  making  a  liberal  provision  for  his  wife,  made  the  following 
disposition  of  his  property  for  the  benefit  of  his  daughters : 

3d.  I  give  to  my  daughter,  Martha  McCargo,  five  choice  negroes. 
Bach  as  she  may  think  proper  to  select  from  my  estate,  one  yoke 
oxen,  four  cows  and  calves,  one  best  horse,  saddle  and  bridle,  ten 
head  sheep,  two  sows  and  pigs,  four  hundred  pounds  pork,  two  beds 
and  furniture,  one  black  walnut  bureau,  one  small  chest  of  drawers, 
six  sitting  chairs,  and  fifteen  hundred  dollars  in  money  to  her  and 
her  heirs  forever. 

4tlL  I  give  to^my  daughter,  Jane  McCargo,  five  negroes,  such  as 
she  may  select  from  my  estate,  one  yoke  oxen,  four  cows  and  cahes, 
one  best  horse,  saddle  and  'bridle,  ten  head  sheep,  two  sows  and 
pigs,  foar  hundred  pounds  pork,  two  beds  and  furniture,  one  black 
walnut  bureau,  one  small  chest — drawers,  six  sitting  chairs,  and 
fifteen  hundred  dollars  in  money,  to  her  and  her  heirs  forever. 

6th.  I  give  to  my  daughter,  Mary  Magdalen  White,  all  the  prop- 
erty that  I  have  heretofore  possessed  her  of,  to  her  and  her  heirs 
lorever. 

6th.  I  give  to  my  daughter,  Francis  Booth,  all  the  property 
that  I  have  heretofore  possessed  her  of,  to  her  and  her  heirs  for- 
ever. 

7th.  I  give  to  my  daughter,  Cicily  Elliotte,  all  the  property  that 
I  have  heretofore  possessed  her  of,  to  her  and  her  heirs  forever. 
Vol.  XXVI— 44 
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8th.  Ifc  is  my  will  and  desire,  immediately  after  my  death,  that 
all  money  due  me,  by  bond  or  otherwise,  be  collected,  and  the 
legacies  hereinbefore  named  paid,  and  the  balance  laid  oat  in  land, 
to  be  divided  as  hereafter  directed;  and  I  hereby  request  and 
appoint  my  friends,  Hezekiah  McCargo,  Thomas  Roberts,  John 
Coleman,  Richard  Russell  and  William  Bacon,  to  make  the  pur- 
chase. 

9th.  The  balance  of  my  estate,  both  real  and  personal,  that 
I  now  possess,  or  that  may  be  purchased  after  my  death,  of 
what  nature  or  kind  soever  it  may  be,  not  hereinbefore  par- 
ticularly disposed  of,  I  desire  may  be  equally  divided  among 
my  several  children  before  named,  which  I  lend  to  them 
for  and  during  the  term  of  their  natural  lives,  and  after 
their  death  to  be  equally  divided  among  their  children  ;  bat 
should  either  or  any  of  my  daughters  die  without  an  heir  of 
their  own  body,  it  is  my  will  and  desire  that  all  the  property 
loaned  or  given  them  be  equally  divided  among  my  grandchildren. 

The  question  we  have  to  dctermime  is,  whether  the  beqnests 
contained  in  the  third,  fourth,  fifth,  sixth  and  seventh  clauses,  are 
to  be  controlled  or  restricted  by  the  latter  part  of  the  ninth  clause. 
In  the  first  named  five  clauses,  the  property  bequeathed,  by  terms 
plain  and  unequivocal,  is  given  to  the  donee  respectively,  abso- 
lutely without  any  restriction  whatever.  The  words  used  in  each 
clause  are  the  appropriate  and  technical  words  to  create  an  abso- 
lute estate.  In  each  clause  the  bequest  is,  **  to  her  and  her  hein 
forever." 

It  is  a  settled  rule,  in  the  construction  of  insfruments,  that  if 
an  estate  is  conveyed,  an  interest  given,  a  benefit  bestowed  in  one 
part  by  clear,  unambiguous,  explicit  words,  upon  which  no 
doubt  could  be  raised  to  destroy  or  annul  that  estate,  interest  or 
benefit,  it  is  not  sufficient  to  raise  a  mist  or  create  a  doubt  from 
other  terms  in  another  part  of  the  instrument.  Possibilities  and 
even  probabilities  will  not  avail. 

The  terms  to  rescind  or  cut  down  the  estate  or  interest  before 
given  must  be  as  clear  and  decisive  as  the  terms  by  which  it  was 
created.  If  the  benefit  is  to  be  taken  away,  it  must  be  by  express 
words,  or  by  necessary  implication.  This  rule  of  construction  thus 
stated  in  the  clear  and  comprehensive  terms  of  the  Lord  Ohanoel- 
lor,  in  TTiornhill  v.  ffaU,  8  Bligh,  88,  107,  has  been  substan- 
tially adopted  by  this  court,  as  it  is  the  establiabed  rule  of  th« 
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English  chancery.  See  Mooherry  v.  Marye,  2  Munf.  453  ;  Ray- 
fM  dt  Wife  v.  OaineSj  17  Oratt.  1.  In  the  last-Darned  case  Judge 
JoYNES,  delivering  the  opinion  of  the  court,  say:  "Clear  and 
unambiguous  provisions  expressly  made  cannot  be  controlled  by 
mere  inference  and  argument  from  general  or  ambiguous  proviso 
ions  in  other  parts  of  the  will."  See,  also,  2  Lomax  Ex'ors,  ch.  11, 
§  1,  p.  ]  1 ;  Collet  V.  Latarence,  1  Vesey,  Jr.,  269  ;  Blake  v.  Bun^ 
bury,  id.  194,  note  4,  and  cases  therein  cited;  Jones  v.  Colbeck,  8 
Ves.  38. 

Now  applying  these  principles  and  rules  of  construction  to  the 
case  before  us  it  is  plain  that  the  testator  by  the  3d,  4th,  5th, 
6th  and  7th  clauses  of  his  will,  gave  to  his  daughters  an  absolute 
estate  in  the  property  bequeathed  to  them  by  clear  unambiguous 
and  explicit  words.  Are  these  bequests  controlled  or  limited  by 
the  8th  and  9th  clauses  of  the  will  which  follow,  and  as  before 
quoted,  are  in  these  words  : 

8th.  It  is  my  will  and  desire,  immediately  after  my  death,  that 
all  money  due  me  by  bond  or  otherwise,  be  collected,  and  the 
legacies  hereinbefore  named  paid,  and  the  balance  laid  out  in  land, 
to  be  divided  as  hereinafter  directed  ;  and  I  hereby  request  and 
appoint  my  friends,  Hezekiah  McCargo,  Thomas  Roberts,  John 
Coleman,  Richard  Russell  and  William  Bacon,  to  make  the  pur- 
chase. 

9th.  The  balance  of  my  estate,  both  real  and  personal,  that  I 
now  possess,  or  that  may  be  purchased  after  my  death,  of  what 
nature  or  kind  soever  it  may  be,  not  hereinbefore  particularly 
disposed  of,  I  desire  may  be  equally  divided  among  my  several 
children  before  named,  which  I  lend  to  them  for  and  during  the 
term  of  their  natural  lives,  and  after  their  death  to  be  equally 
divided  among  their  children;  but  should  either  or  any  of  my 
daughters  die  without  an  heir  of  their  own  body,  it  is  my  will  and 
desire  that  all  the  property  loaned  or  given^them  be  equally  divided 
among  my  grandchildren. 

The  court  is  of  opinion,  that  the  absolute  estate  conferred  upon 
his  daughters,  given  ''to  them  and  their  heirs  forever,"  by  the  pre- 
ceding clauses,  is  not  affected  or  limited  by  the  9th  clause.    That 
't  clause  is  limited  in  its  operation,  in  express  terms,  to  property  ^^not 

i  hereinbefore  particularly  disposed  of." 

I  The  latter  provision  of  the  ninth  clause,  in  the  words,  ''but 

should  any  or  either  of  my  daughters  die  without  an  heir  of  their 
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own  body,  it  is  my  will  and  desire  that  all  the  property  loaned  or 
given  them  be  equally  divided  among  my  grandchildren,*'  has  no 
reference  to  the  absolute  estate  already  given  to  his  daughters  in 
the  previous  clauses  of  the  will,  but  is  plainly  limited  to  that  devised 
in  the  ninth  clause.  These  words,  incorporated  in  the  ninth  clanse, 
have  reference  only  to  such  estate  as  *Ms  not  hereinbefore  particu* 
larly  disposed  of "  —  that  is,  to  the  property  mentioned  in  that 
clause,  and  not  to  that  in  which  the  testator,  by  clear,  explicit  and 
technical  words,  had  already  created  an  absolute  foe  simple  estate. 

In  Mooherry  and  others  v.  Marye,  supra,  the  testator  gave  to  his 
daughters  certain  lands,  describing  them.  He  then  gave  them,  in 
separate  clauses,  certain  slaves  which  had  in  his  life-time  been 
delivered  to  them  and  deeds  of  gift  recorded.  The  eighth  clause 
of  his  will,  out  of  which  the  controversy  arose  in  that  case,  was  as 
follows:  **8th  Item.  In  case  of  either  of  my  daughters'  death 
before  they  marry,  that  then  their  parts  be  equally  divided  among 
the  surviving  sisters." 

The  court  held,  that  though  the  words  *' their  parts'*  were  broad 
enough  to  cover  the  lands  devised  to  them,  yet  it  was  to  be  confined  to 
the  slaves,  upon  the  ground  that  this  limitation,  being  connected  with 
clauses  of  the  will  having  reference  to  the  slaves,  could  not  affect  the 
devisees  in  fee  of  the  land  contained  in  previous  clauses.  Judge 
BoAKJ  said,  p.  463:  ^^  After  having  dismissed  one  subject  and 
taken  up  another,  he  will  not  be  construed  to  have  resumed  the 
former  unless  his  expressions  to  that  effect  be  clear  and  unequivo- 
cal." This  remark  may  be  applied  with  equal  force  to  the  case 
before  us.  Here  the  testator,  after  having  disposed  of  the  property, 
bequeathed  to  his  daughters  in  the  previous  clauses  of  his  will,  ''to 
them  and  their  heirs  forever,"  maybe  said  to  have  ''dismissed that 
subject  from  his  mind  and  take  up  another,"  to  wit,  that  which  be  had 
directed  to  be  invested  in  land,  and  which  "  had  not  been  "  tfaemn 
'' before  disposed  of."  It  was  to  that  and  that  alone  to  which  the 
latter  part  of  the  ninth  clause  evidently  has  reference. 

In  Thomhill  v.  Hall,  supra,  the  testator,  after  making  certain 
provision  for  his  daughters,  married  and  unmarried,  devised  to  his 
son  R.  the  profit  rent  in  Blachouse;  and  then  provided,  **and  farther, 
if  any  of  the  above  legatees  should  die,  or  die  unmarried,  then  Bie 
property  bequeathed  to  them  to  be  divided  equally  among  the  eor- 
Tivors  of  them."  It  was  held,  that  the  devise  to  his  son  R.  (who 
died  unmarried)  was  not  cut  down  to  a  life  estate  by  the  clause  of 
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survivorship  (though  in  terms  it  applied  to  all  of  the  legatees) ;  but 
that  the  words  of  this  clause  applied  to  his  unmarried  daughters 
only. 

This  case  was  afterward  taken  by  appeal  to  the  House  of  Lords;  and 
the  Lord  Chancellor,  then  Lord  Brougham,  said  (and  I  quote  his  lan- 
guage as  most  apposite  to  the  case  before  us) :  "My  lords  I  hold  it  to 
be  a  rule  that  admits  of  no  exception  in  the  construction  of  written 
instruments,  that  where  one  interest  is  given  where  one  estate  is  con- 
veyed, where  one  benefit  is  bestowed,  in  one  part  of  an  instrument,  by 
terms  clear,  unambiguous,liable  to  no  doubt,  clouded  by  no  obscurity, 
by  terms  upon  which,  if  they  stood  aldne,  no  man  breathing,  be  he 
lawyer  or  be  he  layman,  could  entertain  a  doubt,  in  order  to  reverse 
that  opinion  to  which  the  terms  would  of  themselves  and  standing 
alone  have  led,  it  is  not  sufficient  that  you  should  raise  a  mist,  it  is 
not  sufficient  that  you  should  create  a  doubt,  it  is  not  sufficient 
that  you  should  show  a  possibility,  it  is  not  even  sufficient  that  you 
should  deal  in  probabilities  ;  but  you  must  show  something  in 
another  part  of  that  instrument  which  is  as  decisive  the  one  way 
as  the  other  terms  were  decisive  the  other  way ;  and  that  the  inter- 
est first  given  cannot  be  taken  away  either  by  taciturn  or  by  duhium 
or  by  possibile  or  even  hjprobabile;  but  that  it  must  be  taken 
away,  and  can  only  be  taken  away,  by  expressum  et  cerium/^  2 
Clark  &  Fin-  22,  36. 

Applying  these  principles  of  the  English  chancery,  and  of  this 
court,  to  the  case  before  us,  we  are  inevitably  led  to  the  conclu- 
sions, that  the  absolute  estate  vested  in  the  daughters  of  the  testa- 
tor by  the  five  clauses  of  the  will  above  quoted,  cannot  be  limited 
or  contracted  by  the  subsequent  provision  in  the  latter  part  of  the 
ninth  clanse,  that  limitation  being  confined  to  the  property  devised 
in  the  ninth  clause  only. 

Nor  is  there  any  thing  in  the  codicil  to  alter  this  construction 
or  to  show  a  different  intention  of  the  testator.  It  is  plain  that 
the  testator  by  his  codicil  only  designed  that  the  land  to  be  pur- 
chased should  stand  in  place  of  the  money  before  absolutely 
bequeathed,  if  the  occasion  should  arise'  for  such  substitution  ;  but 
in  point  of  fact  no  such  substitution  was  ever  made. 

We  are  therefore  of  opinion,  that  there  is  no  error  in  the  decree 
of  the  Circuit  Court  upon  the  construction  of  the  will  of  the  tes- 
tator ;  and  the  same  be  affirmed. 

Decree  affirmed. 
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Ihndenee  —  when  emdenee  of  good  eharaeter  may  he  gioen. 

Whenever  the  truthf alnees  of  a  witnem  is  aaBalled  either  directlj,  or  hj 
examination,  or  by  evidence  of  inconsistent  acts  or  statements,  or  by  ooor 
trary  evidence  as  to  the  matters  testified  to  by  him,  his  reputation  for 
trath  may  be  sastained  by  direct  evidence  adduced  for  that  parpooe. 


1 


^HE  facts  appear  in  the  opinion. 
Ouldy  White  and  ShippeUy  for  appellants. 
C.  RoMnsoUy  Jones  and  Crump,  for  appellees. 


BuBKS^  J.  [Omitting  some  points  of  less  material  interest.] 
In  the  course  of  the  trial,  after  the  plaintiffs  in  issue  had  read 
to  the  jury  the  depositions  of  Charles  Mink  and  others,  and, 
amongst  other  exhibits  accompanying  the  depositions,  the  certifi- 
cate of  marriage  of  William  0.  (George  and  Caroline  Jackson,  and 
there  rested  their  case,  and  the  defendants  had  introduced  sundry 
"witnesses  who  testified  in  their  behalf,  and  the  plaintiffis  had  closed 
■with  their  rebutting  evidence,  they  (the  plaintiffs)  offered  to  read 
to  the  jury  the  depositions  of  eighteen  witnesses,  to  prove  tUat  the 
i  said  Charles  Mink  (whose  deposition  had  been  read  by  the  plain- 
tiffs in  evidence  to  the  jury)  "  was  a  man  of  good  character  for 
truth  and  veracity,  and  a  man  of  the  strictest  integrity."  To  the 
introduction  of  these  depositions  as  to  the  character  of  Mink,  the 
defendants  objected ;  the  objection  was  sustained,  the  depositions 
were  excluded  ;  and  the  plaintiffs  excepted.  Were  the  depositions 
properly  excluded,  is  the  question  for  us  to  determine,  and  the  one 
mostly  argued  at  the  bar. 

A  witness  may  be  impeached  in  many  ways.  ''  The  credit  of  a 
witness  may  be  impeached,"  says  Mr.  Starkie,  **  either  by  cross- 
examination,  subject  to  the  rules  already  mentioned,  or  by  general 
evidence  affecting  his  credit,  or  by  evidence  that  he  has  before 
done  or  said  that  which  is  inconsistent  with  his  evidence  on  the 
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trial ;  or  lastly,  by  contrary  evidence  as  to  the  facts  themselves." 
3  Stark,  on  Ey.  (Metcalf's  ed.),  side  page  1753.  See^  also,  1  Oreenl. 
on  Ev.,  §§  461,  462  ;  Phillips'  Ev.  291,  293. 

When  a  witness  is  thus  impeached,  the  party  calling  him  has  the 
right  to  sustain  him,  and  for  that  purpose  it  would  seem  but  just 
and  reasonable  that  he  should  be  allowed  to  introduce  evidence  of 
the  general  reputation  of  the  witness  for  truth. 

All  the  authorities  concur,  that  such  corroborating  evidence  is 
admissible  where  the  character  of  the  witness  is  attacked  by  direct 
evidence;  but  there  is  much  conflict  among  them  as  to  its  admis- 
sibility where  the  attack  is  made  in  any  other  mode.  The  rule  is 
laid  down  by  the  elementary  writers  in  general  terms  thus :  A 
party  cannot  bring  evidence  to  confirm  the  character  of  a  witness 
before  the  credit  of  that  witness  has  been  impeached,  either  upon 
cross-examination  or  by  the  testimony  of  other  witnesses ;  but  if 
the  character  of  a  witness  has  been  impeached,  although  upon 
cross-examination  only,  evidence  on  the  other  side  may  be  given  to 
support  the  character  of  the  witness  by  general  evidence  of  good 
conduct.  1  Stark,  on  Ev.  (Metcalf's  ed.),  side  page  148.  If  the 
character  of  any  witness  for  credibility  be  impeached,  either  by 
direct  evidence  or  upon  cross-examination,  his  testimony  may  be 
supported  by  general  evidence  that  his  character  is  such  that  he  is 
worthy  of  credit.     Roscoe's  Crim.  Ev.  95. 

In  answer  to  the  evidence  of  contradictory  statements,  and  for 
the  purpose  of  corroborating  the  testimony  of  the  witness  whose 
veracity  has  been  thus  impeached,  it  seems  reasonable  to  be 
allowed  to  show  that  he  is  a  man  of  the  strictest  integrity  and 
of  scrupulous  regard  to  truth.  1  Phillips  on  Ev.  306,  307.  .  See  1 
Greenl.  on  Ev.,  §  468  and  notes  (Redfield's  edition). 

Many  of  the  decisions  in  the  American  States  hold,  that  the  evi- 
dence is  admissible  only  when  the  general  character  of  the  witness, 
or  his  character  for  truth,  is  assailed  by  direct  evidence  as  to  such 
character,  or  by  proof  on  cross-examination  of  extrinsic  facts  going 
to  general  character;  and  that  it  cannot  be  received  to  sustain  a 
witness  on  account  of  inconsistencies  in  his  own  statements  on  cross- 
examination,  or  on  account  of  statements  proved  to  have  been  made 
by  him  out  of  court  contradictory  of  statements  made  by  him 
in  court,  or  on  account  of  proof  by  other  witnesses  of  material 
facts  irreconcilable  with  the  facts  proved  by  the  witness,  although 
SQch  proof  may  impute  fraud  or  falsehood  to  the  witness.     Peoph 
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y.  HuUe,  3  Hill,  3.09;  People  v.  Qay,  3  Seld.  378;  RusseU  t.  Cofin, 
8  Pick.  143;  Rogers  v.  Moorey  10  Oonn.  13;  Brown  v.  Jfooers,  6 
Gray,  451;  Hey  wood  v.  Reed,  4  id.  574;  Atwood,  etc,  y.  Dearborn, 
1  Allen,  483;  Boardman  y.  IFborfmaw,  47  N.  H.  120;  9  Watts,  124; 
Wertz  y.  Jfay,  21  Penn.  St.  274. 

Other  State  authorities,  howeyer,  lay  down  a  much  more  liberal 
rule.  In  the  case  of  Pauie  and  others  y.  Tilden  and  others,  20  Yt 
554,  Judge  Eedfield  says:  ^^  It  is  now  well  settled,  that  wheneycr 
the  character  of  a  witness  for  truth  is  attacked  in  any  way,  it  is 
competent  for  the  party  calling  him  to  giye  general  eyidence  in 
support  of  the  good  character  of  the  witness.  And  we  do  not 
think  it  important  whether  the  character  of  the  witness  is  attacked 
by  showing  that  he  has  giyen  contradictory  accounts  of  the  matter 
out  of  court,  and  different  from  that  sworn  to,  or  by  cross-exami- 
nation, or  by  general  evidence  of  want  of  character  for  truth.'* 
JState  y.  Roe,  12  Vt.  93;  Sweet  y.  Sherman^  21  id.  24,  accord. 

In  Tennessee,  in  a  case  in  which  a  witness  had  been  subjected  to 
a  severe  cross-examination,  with  a  view  to  impair  his  credit,  and 
general  evidence  of  character  had  been  offered  to  sustain  him, 
ivhich  was  objected  to,  Green,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court,  said:  "The  record  shows  that  Hamilton  was  sub- 
jected to  a  searching  cross-examination  by  defendants'  counsel,  in 
which  many  questions  were  asked  as  to  the  situation  of  the  build* 
ing,  his  motives  for  being  in  the  place  where  he  witnessed  the  facts, 
to  which  he  deposed,  etc.,  all  going  strongly  to  evince  that  no 
credit  was  given  to  his  statements,  and  tending  to  make  that  im- 
pression on  the  jury.  A  witness  may  be  impeached  by  proving  that 
he  is  not  worthy  of  credit,  or  that  the  facts  to  which  he  deposes 
are  not  true,  or  by  cross-examination,  in  which  he  may  be  involved 
in  inconsistencies.  3  Starkie,  1753,  7,  8.  In  this  case,  the  cross- 
examination  was  of  a  character  from  which  the  counsel  manifestly 
intended  to  argue  that  the  witness  had  sworn  falsely."  Richnumd 
v.  Richmond,  10  Yerg.  343. 

In  a  case  in  Alabama,  where  evidence  was  adduced  to  contradict 
a  witness  on  an  immaterial  point,  the  party  who  called  him  was 
allowed  to  introduco  witnesses  to  sustain  his  general  character, 
although  the  opposite  party  disclaimed  any  intention  of  discredit- 
ing him.     Newton  v.  Jackson,  23  Ala.  335. 

And  in  North  Carolina,  in  a  case  decided  in  1869,  bjthe  Supreme 
Court  of  that  State,  it  was  held  competent  to  sustain  a  witness  by 
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eTidence  of  character,  where  it  was  sought  to  impeach  him  by  the 
very  question  put  to  him.    State  t.  Cherry,  63  N.  C.  493. 

The  most  recent  case  coming  under  our  notice,  in  which  this 
question  was  considered,  is  one  decided  by  the  Court  of  Appeals  of 
Ifaryland,  at  the  April  term,  1873. 

Judge  Robinson,  delivering  the  opinion  of  the  court,  said: 
**  Mere  contradiction  among  witnesses  furnishes  no  ground,  as  a 
general  rule,  for  admitting  general  evidence  as  to  their  character; 
though  if  fraud  or  other  improper  conduct  be  imputed  to  any  of 
them,  such  evidence  will  be  received.  Annesley  v.  Anglesia,  17 
How.  St  Trials,  1348.  The  credit  of  a  witness,  however,  may  be 
impeached  by  evidence  assailing  his  character  for  veracity;  or  by 
proof  of  contradictory  statements  in  regard  to  the  material  facts; 
or  by  disproving  by  other  witnesses  material  facts  stated  by  him  in 
his  direct  or  cross-examination.  Here  the  purpose  of  the  State 
was  to  discredit  the  witness  Harrison,  by  disproving  material  facts 
testified  to  by  him,  and  it  was  competent,  therefore,  for  the  pris- 
oner to  sustain  the  witness  by  proof  of  his  general  character  for 
veracity."'    Davis  v.  State,  38 Md.  16. 

We  are  not  aware  that  the  precise  question,  passed  upon  by  these 
decisions,  has  ever  come  before  this  court  for  determination  until 
now,  and  in  the  conflict  of  authorities  in  other  States,  we  are 
called  upon  to  declare  the  true  rule  in  Virginia;  and  we  are  of  the 
opinion,  that  whenever  the  character  of  a  witness  for  truth  is 
attacked  either  by  direct  evidence  of  want  of  truth,  or  by  cross- 
examination,  or  by  proof  of  contradictory  statements  in  regard  to 
the  material  facts,  or  by  disproving  by  other  witnesses  material  facts 
stated  by  him  in  his  examination;  or,  in  general,  whenever  his 
character  for  truth  is  impeached  in  any  way  known  to  the  law,  the 
party  calling  him  may  sustain  him  by  evidence  of  his  general  repu- 
tation for  truth.  The  rule,  as  we  declare  it,  has,  we  believe,  been 
generally  regarded  as  the  true  rule  by  the  bench  and  the  bar  in 
this  State,  and  has  been  generally  followed  in  the  practice. 

We  proceed  to  inquire  whether  under  this  rule  the  character  of  the 
witness  Charles  Mink  was  impeached  in  any  way  in  the  proceed- 
ings in  the  court  below,  so  as  to  make  it  proper  to  let  in  the  evi- 
dence of  good  character  which  was  offered  to  sustain  him  and  which 
was  excluded.  No  direct  evidence  of  character  was  given  with  a 
view  to  impeach  him,  nor  were  any  contradictory  statements  made 
by  him  proved.  If  he  was  impeached  at  all,  it  was  in  some  other  way. 
Vol.  XXVI.  —  45 
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The  only  question  presented  by  the  issue  and  to  be  determined 
by  the  jury  was,  whether  or  not  a  marriage  between  William  0. 
George  and  Caroline  Jackson  had  been  duly  solemnized  in  the  city 
of  Philadelphia  on  the  2l8t  day  of  April,  1869.  The  main  witness 
relied  on  by  the  plaintiflPs  in  the  issue  to  prove  the  marriage,  was 
Charles  Mink,  an  alderman  of  said  city.  lu  his  examination  in  chief, 
he  testifies  that  as  alderman  he  solemnized  the  marriage  between 
William  0.  George  and  Caroline  Jackson,  in  the  city  of  Philadel- 
phia, on  the  21st  day  of  April,  1869,  and  on  the  same  day,  and  after 
the  marriage,  he  made  out  a  certificate  of  the  marriage,  signed  it  in 
his  ofiicial  character,  caused  it  to  be  attested  by  a  witness,  John 
Garrigiin  or  Grogan,  and  delivered  it  to  the  said  Caroline,  and  the 
certificate,  which  is  a  part  of  the  record,  being  produced,  he  identi- 
fied it  as  the  one  made  out  and  signed  by  him  on  the  21st  day  of 
April,  1869;  and  that  he  afterward  made  return  of  the  marriage 
to  the  proper  office  in  the  city  of  Philadelphia.  It  was  proved  by 
other  witnesses,  and  not  doubted,  that,  according  to  the  laws  of 
Pennsylvania,  aldermen  are  vested  with  the  power  to  solemnize  mar- 
riages in  that  State.  Now  if  this  testimony  of  Alderman  Mink  is 
true,  the  marriage  was  fully  proved,  and  hence  all  the  evidence 
adduced  bythe  defendants  was  to  prove  that  it  was  not  true. 

The  witness  was  subjected  to  the  most  searching  cross-examina- 
tion, and  no  man  can  read  it  without  being  satisfied  that  the  main 
object  and  purpose  of  it  was  to  impeach  the  credibility  of  the  wit- 
ness. This  design  is  patent  from  the  character  and  form  of  the 
questions  put  to  him,  and  from  the  whole  course  of  the  examina- 
tion. He  was  particularly  interrogated  as  to  the  time  and  place  of 
the  marriage,  the  number,  names  and  description  of  the  persons 
present  at  the  ceremony.  He  was  asked  if  he  kept  any  record  in  a 
book  of  the  marriages  celebrated  by  him,  and  if  scf,  to  produce  the 
book.  The  witness  having  replied  that  he  had  kept  such  a  book, 
but  when  he  went  out  of  office  he  gave  all  his  records  to  his  constable 
to  be  sold  for  old  paper,  and  therefore  he  could  not  produce  the  book, 
he  was  then  asked  who  that  constable  was,  and  if  he  did  not  know 
before  he  went  out  of  office  that  there  was  some  dispute  about  the 
marriage?  The  witness  answered  that  he  did  know  it.  He  was  then 
asked  why  he  did  not  preserve  the  marriage  book.  He  was  further 
interrogated  as  to  the  number  of  marriages  recorded  in  that  book» 
the  names  of  the  parties  married,  and  the  times  at  which  the  entries 
were  made,  how  many  before  and  how  many  after  the  entry  of  the 
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marriage  of  William  0.  George  and  Caroline  Jackson  ?  The  witness 
haying  testified  that  besides  Orpgan  there  was  a  colored  man  pres- 
ent at  the  marriage^  he  was  asked  why  he  did  not  make  this  colored 
man  a  witness  to  the  ceremony  as  well  as  Grogan  or  Gari'ogan,  and 
whether  he  had  ever  on  any  previous  marriage  occasion  put  the 
name  of  a  witness  of  the  ceremony  on  his  bookf  Many  other  ques- 
tions of  like  character  were  propounded  on  the  cross-examination, 
and  in  the  course  of  it,  in  the  questions  propounded,  the  marriage  is 
spoken  of  as  the  ''alleged  marriage,"  the  parties  married  as  the 
"alleged  parties,"  and  the  entry  by  the  witness  as  the  book  kept  by 
him  of  the  marriage  as  the  *'  alleged  record,"  etc.  But  we  have 
said  enough  to  show  that  the  intent  and  object  of  the  cross-exami- 
nation was  to  discredit  the  witness  before  the  tribunal  in  which  the 
deposition  was  to  be  read. 

It  was  further  attempted  to  discredit  him  by  showing  by  another 
witness,  George  E.  Chambers,  that  the  statement  made  by  him. 
Mink,  about  the  refusal  of  the  registration  officer  to  receive  returns 
of  marriages  made  by  him,  was  not  true. 

In  fact  all  the  evidence  offered  by  the  defendants  to  disprove  the 
marriage,  to  which  Mink  testified,  went  to  discredit  him.  Such  of 
necessity  was  the  effect  of  the  evidence  offered  to  show  the  declara- 
tions of  William  0.  George,  after  the  date  of  the  alleged  marriage, 
that  he  had  never  been  married,  and  evidence  of  the  like  character. 

We  are  clearly  of  opinion  that  the  corroborating  evidence  offered 
by  the  plaintiffs,  and  which  was  excluded,  should  have  been  received. 
The  defendants  denied  from  the  beginning,  that  any  marriage 
between  William  0.  George  and  Caroline  Jackson  had  ever  taken 
place,  and  this  denial  of  necessity  involved  the  character  of  Mink, 
by  whom  the  marriage  was  attempted  to  be  proved.  Indeed,  after 
his  deposition  had  been  taken  and  filed,  the  defendants  in  their 
answer  to  the  bill,  after  speaking  of  the  marriage,  and  the  certifi- 
cate of  it,  use  this  language  :  "  And  upon  inveatigatioyi  these 
defendants  have  discovered  that  the  said  certificate  of  marriage 
was  a  hose  fabrication,  concocted  after  the  death  of  the  said  William 
0.  G^rge,  and  the  discovery  that  he  had  died  intestate,  and  the 
resalt  of  a  conspiracy  on  the  part  of  the  said  Caroline  and  her  chil- 
drsA  and  William,  in  which  they  procured  the  help  of  the  said 
Mennamy  one  Mink  of  Philadelphia,  to  cheat  these  defendants  and 
Ella  Furguson,  the  heirs  of  the  said  William  0.  George,  of  his  estate, 
and  possess  themselves  of  it"    Such  was  the  charge  in  the  answer, 
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which^  although  not  read  in  evidence  to  the  jury,  was  substantially 
lepeated  by  the  counsel  for  the  defendants  in  the  opening  state- 
xaent  of  the  case  to  the  jury;  for  it  appears  by  the  oertifioate  of  the 
chancellor^  presiding  at  the  trial,  that  '^  in  the  opening  statement  ' 
of  the  case  1x>  the  jury  the  defendants'  counsel  assailed  the  certifi* 
cate  of  marriage  of  William  0.  G-eorge  to  Caroline  Jackson  by  alder- 
jnan  Mink  as  false  and  fraudulent,  and  repeated  it  throughout. 

The  attempted  disproof  of  the  marriage  and  of  the  certificate 
given  by  Mink  was  a  charge  upon  the  record  and  before  the  jnry 
that  Mink  was  guilty  of  fraud,  conspiracy,  forgery  and  perjury; 
and  if  the  party  calling  a  witness,  who  is  thus  attempted  to  be 
impeached,  cannot  sustain  him  by  evidence  of  good  character  for 
truth,  we  cannot  conceive  of  a  case  where  such  evidence  would  be 
Omissible.  The  certificate  of  the  chancellor,  that  "  there  was  no 
evidence  impeaching  the  character  of  the  witness,  alderman  Charles 
Mink,"  must  be  understood  as  referring  only  to  direct  evidence  as 
to  character. 

It  is  needless  to  say  much  as  to  the  refusal  of  the  chancellor  to 
set  aside  the  verdict  of  the  jury  and  order  a  new  trial  of  the  issue. 
He  did  not  certify  ih^  facts,  because  the  evidence  was  conflicting; 
and  there  is  no  certificate  of  the  evidence.  Some  of  the  evidence 
^ivon  is  shown  by  the  bills  of  exceptions  in  the  case,  from  which 
it  also  appears  that  other  evidence  was  given;  but  what  that  evi- 
«dence  was  does  not  appear.  If  there  had  been  no  error  in  reject- 
ing the  corroborating  evidence  offered  by  the  plaintiflEs,  in  the 
4d»ence  of  any  certificate  either  of  the  evidence  or  of  the  foots 
proved  by  it,  there  would  have  been  no  error  in  tho  chancellor's 
decree.  But  for  the  error  committed  in  excluding  the  corroborating 
-evidence  aforesaid  the  decree  must  be  reversed  and  annulled,  and 
A  new  trial  of  the  issue  directed. 

X/0CfFP9  fviwmii* 
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CiTT  OF  PeTBBSBURG  V.  APPLEGABTH. 

(28  Oratt.  3Z1.) 

MttfUdpal  corporatum — duty  to  keep  vxUer  clear  from  obstructions  at  eity 

ioharf. 


We  intestate  moored  his  yessel,  temporarily  and  sot  for  the  purpose  of 
loadiDg,  in  the  Appomattox  river,  at  the  city  wharf  of  Petersburg,  for  th<r 
Tue  of  which  the  city  was  entitled  and  accustomed  to  charge  wharfage ;  out 
tlie  next  low  water  the  vessel  struck  upon  a  pile,  two  feet  from  the  wharf^.. 
projecting  two  feet  from  the  bed  of  the  riyer,  visible  at  low  water,  and 
lyhich  had  been  there  at  least  two  years,  and  was  thereby  sunk  ;  held,  that 
an  action  would  lie  In  favor  of  the  owner  of  the  vessel  against  the  city  for 
such  injury,  notwithstandiqg  (1)  that  it  was  the  duty  of  the  port-warden  to 
ascertain  and  remove  such  obstructions ;  (2)  that  such  was  also  by  statute 
made  the  duty  of  the  Lower  Appomattox  Company,  a  company  of  which  the 
city  owned  all  the  stock,  and  which  company  had  been  noti6ed  of  thiti 
obstruction  ;  (8)  that  the  Federal  government  had  sometimes  made  appro- 
priations for  the  improvement  of  the  navigation  of  the  river,  and  occasion- 
ally dredged  it ;  and  (4)  that  the  city  received  no  wharfage  in  this  instance^. 
and  was  not  accustomed  to  charge  wharfage  except  for  vessels  unloading  at 
that  wharf.* 

4  CTION  of  trespass  on  the  case.  The  facts,  not  indicated  in 
}\  the  opinion,  were  substantially  as  follows  :  The  intestate's 
vessel,  the  "  North  Carolina,"  arrived  in  good  order  at  Petersburg 
about  two  o'clock  a.m.,  with  a  cargo  of  coal  consigned  to  mer- 
chants in  that  city,  but  was  not  able  to  get  to  their  wharf  in  con- 
sequence of  the  river  being  obstructed  by  a  dredging  machin.o 
moored  to  one  of  the  city  wharves,  and  consequently  made  fast  to» 
another  wharf  belonging  to  the  city.  After  waiting  for  a  sufficient 
tide,  about  three  o'clock  p.  m.  of  the  same  day  the  captain  com- 
menced hatiling  up  to  the  consignees'  wharf,  but  receiving  a  mes- 
sage from  them  that  they  had  sold  the  coal,  and  would  tow  the 
vessel  down  stream  at  the  next  high  water,  he  again  made  fast  to 
the  city  wharf.  At  the  next  low  water,  nine  o'clock  p.  m.,  the  ves- 
sel struck  on  a  pile,  which  pierced  her  bottom  and  she  sank.    The 

pile  was  about  two  feet  from  the  wharf  and  projected  the  same 

■ — ■ — • 

^Bm  BroifUm  r.  Otty  of  Faa  Bfrer  <11S  Haas.  »8),  18  Am.Bep.470;  JTVanftKn  Whasf 
Co.  1.  PorUand  (07  Me.  46),  M  Am.  Bep.  1,  and  note,  0. 
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distance  from  the  bed  of  the  river,  and  was  nsib!<5  at  low  tide. 
There  was  coDflicting  evidence  as  to  whether  the  pile  was  a  part  of 
the  wharf.  The  expense  of  raising  and  repairing  the  vesHcl  and 
the  amount  of  demurrage  was  proved.  No  wharfage  had  been 
paid,  but  under  the  city  ordinance  it  could  be  collected.  The 
defendant  proved  that  the  river  shortly  before  had  been  dredged  in 
front  of  the  wharf,  but  had  not  been  dredged  nearer  tlie  wharf  for 
fear  of  undermining  it.  That  it  was  the  statutory  duty  of  the 
Lower  Appomattox  Company  to  keep  the  river  open,  and  that 
dredging  had  been  done  by  it.  That  dredging  had  also  beeu  done 
by  the  United  States  government.  That  the  city  had  a  port-war- 
den, whose  duty  it  was  to  remove  such  obstructions.  There  was  a 
verdict  and  judgment  for  the  plaintiff  for  the  amount  claimed,  and 
the  defendant  appealed. 

Jones  &  Bouldin,  for  appellant. 

Bernard  £  Hinton^  for  appellee. 

MoNCCJRE,  P.  [After  stating  the  case.]  The  court  is  of  opinion 
that  according  to  the  principles  of  the  common  law,  the  owner  of 
a  wharf  who  receives,  or  is  entitled  to  receive,  wharfage  for  vessels 
moored  to  said  wharf,  is  bound  to  use  at  least  ordinary  care  and 
diligence  in  keeping  the  water  adjacent  to  such  wharf,  in  which 
vessels  lie  while  moored  thereto,  free  from  obstructions,  and  is 
liable  for  any  damage  done  to  any  such  vessel  by  reason  of  the  neg« 
lect  of  such  duty ;  and  that  the  same  principles  apply»  whether 
such  owner  be  an  individual  or  a  corporation,  whether  such  corpora- 
tion be  private  or  municipal. 

In  Shearman  and  Redfield  on  Negligence,  §  584,  the  law  is  thus 
laid  down  by  those  authors,  who  seem  to  be  fully  sustained  by  the 
authorities  cited  in  their  notes  to  that  section  :  "The  owner  or 
lessee  of  a  dock,  pier  or  wharf,  receiving  tolls  for  its  use,  is  bonnd 
to  keep  it  in  reasonably  good  condition,  so  that,  as  far  as  by  the 
use  of  ordinary  care,  diligence  and  skill,  he  can  make  it  so,  it  shall 
be  fit  for  the  use  of  vessels,  and  safe  for  all  persons  to  enter  npon 
who  have  a  right  of  access.  If  the  wharf  owner  receives  tolls  from 
the  public  generally,  he  owes  this  duty  to  the  public,  and  is  liable 
to  any  one  specially  injured  by  his  neglect  to  fulfill  it."  **  It  is  neg- 
ligence to  permit  any  thing  to  project  from  the  side  of  a  whurf  in 
such  manner  as,  by  any  probable  combination  of  circumstanoesy  to 
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endanger  the  safety  of  Teasels  moored  to  the  wharf.     They  are 
entitled  to  the  unobstructed  nse  of  the  water,  whether  it  rises  or 
falls.     A  wharf  or  dock  owner  receiying  toll  does  not  fnlfill  his 
obligations  by  simply  keeping  the  wharf  or  dock  clear  of  obstacles 
and  defects,  which  are  visible  upon  an  external  inspection.    If  the 
general  experience  of  persons  in  charge  of  wharves  and  docks  has 
made  it  a  fact  of  common  notoriety  among  them,  that  sach  prop- 
erty is  liable  to  become  defective  and  dangerous  from  causes  that 
cannot  be  detected  from  a  mere  external  inspection,  the  owner  is 
bound  to  make  such  further  examination  as  is  usual  among  owners 
of  like  property,  having  interests  of  their  own  to  protect  from 
damage,  of  equal  magnitude,  with  those  of  the  community  in  gen- 
eral, which  are  exposed  to  danger  in  the  particular  case.    A  dock 
ought  to  be  dredged  and  cleaned  with  sufficient  frequency  to  enable 
all  such  vessels  as  are  accustomed  to  enter  it  to  do  so  without 
stranding  or  dragging.  And  if  for  any  reason  the  owner  of  the  dock 
cannot  do  this,  or  claims  to  be  released  from  the  obligation  to  do 
80,  he  mnst  withdraw  aU  express  or  implied  invitation  for  the  entry 
of  vessels ;  and  if  they  are  accustomed  to  enter,  paying  toll,  he  must 
close  the  dock,  or  in  some  other  way  distinctly  warn  them  to  keep 
out  of  it.     The  existence  of  piles  or  other  obstructions  under  the 
water,  and  projecting  above  the  ground  at  the  bottom,  is  presumpt- 
ive evidence  of  negligence  ;  and  it  is  not  a  sufficient  excuse  to  show 
that  the  owner,  at  the  time  of  an  injury  thus  caused,  did  not  place 
the  obstructions  there,  or  even  know  of  their  existence.    He  should 
have  tested  the  safety  of  the  dock.     But  the  owner  of  the  dock 
does  not  insure  vessels  against  injury  in  it,  and  if  he  has  taken  all 
the  care  that  can  reasonably  be  expected  of  him,  he  is  not  liable  for 
damage  done  to  a  vessel  by  an  obstruction  in  the  dock.    The  master 
of  a  vessel  has  a  right  to  presume  that  all  parts  of  a  dock  are  safe, 
and  is  not  guilty  of  contributory  negligence  by  taking  a  place  which 
might,  under  other  circumstances  not  anticipated  by  him,  be  less 
safe  than  another."    In   the  notes  to  this  section  the  following 
among  other  cases  are  cited,  which  were  much  relied  on  in  the 
argument  of  this  case,  and  seem  to  be  very  important.     Parnaby 
V.  Lancaster  Canal  Co.,  11  Ad.  &  Ell.  223 ;  Mersey  Bocks    Trufi' 
tees  V.  Oibbs,  Law  Rep.,  1  H.  of  L.  93;  and  Pittsburgh  v.  Orier,  22 
Penn.  St.  64.    In  Parnaby  y,  Lancaster  Canal  Co.,  in   which  the 
complaint  in  the  declaration  was  of  a  breach  of  duty  alleged  to  have 
been  created  by  a  statute,  the  Court  of  Exchequer  Chamber  (affirm- 
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ing  the  judgment  of  the  Coart  of  Queen's  Bench)  held  that  such  duty 
was  not  created  by  the  clause  of  the  statute  referred  to  in  the  declara- 
tion^  but  arose  upon  a  common-law  principle,  that  the  owners  of  a 
oanal  taking  tolls  for  the  navigation  were  bound  to  use  reatsonable 
care  in  making  the  navigation  secure,  the  want  of  which  reason- 
ahle  care  might  be  collected  from  the  declaration,  although  the 
complaint  was  ostensibly  founded  on  the  statute.  In  the  Mersey 
Docks  Trustees  v.  Oibbs,  in  which  the  judgment  of  the  Court  of 
Exchequer  Chamber  was  affirmed  by  the  House  of  Lords,  it 
was  held  that  the  principle  on  which  a  private  person,  or  a 
company,  is  liable  for  damages  occasioned  hy  the  neglect  of  ser- 
yants,  applies  to  a  corporation  which  has  been  intrusted  by  stat- 
ute to  perform  certain  works,  and  to  receive  tolls  for  the  use  of 
those  works,  although  those  tolls,  unlike  the  tolls  received  by  the 
private  person  or  the  company,  are  not  applicable  to  the  use  of  the 
individual  corporators,  or  to  that  of  the  corporation,  but  are  devoted 
to  the  maintenance  of  the  works,  and,  in  case  of  auy  surplus  exist- 
ing, the  tolls  themselves  are  to  be  proportiouably  diminished. 
Pamdby  v.  The  Lancaster  Canal  Co.,  supra^  which  was  the  case  of 
an  ordinary  corporation,  was  approved  of,  and  the  principle  of 
liability  for  negligence  there  established  was  applied  to  a  corporate 
body  intrusted  by  statute  with  the  performance  of  a  public  duty, 
and  receiving  therefrom  no  profits  or  emoluments  for  itself.  And 
it  was  further  held  that  if  knowledge  of  the  existence  of  a  cause 
of  mischief  makes  persons  responsible  for  the  injury  it  occasions, 
they  will  be  equally  responsible  when,  by  their  culpable  negligence, 
its  existence  is  not  known  to  them.  And  in  Pittsburgh  v.  Grier^ 
it  was  among  other  things  held  (Black,  C.  J.,  delivering  the  opin- 
ion of  the  court),  that  a  city  being  in  possession  of  a  public  wharf 
within  its  limits,  exercising  exclusive  supervision  and  control  over 
it,  and  receiving  tolls  for  its  use,  is  bound  to  keep  it  in  proper  con* 
dition  for  use;  that  the  corporation  is  liable  for  special  injury  sus- 
tained by  an  individual  in  consequence  of  its  neglect  to  keep  the 
wharf  in  order,  and  case  may  be  sustained  therefor;  that  it  was  not 
material  whether  the  city  had  adopted  ordinances  for  the  regula- 
tion of  the  wharf,  or  having  such,  neglect  to  Enforce  them,  the 
responsibility  is  the  same  in  either  event;  and  that  when  the  plain* 
tiff  has  sustained  injury  from  the  neglect  of  a  public  duty,  which 
the  defendant  has  impliedly  promised  to  perform,  either  case  or 
assumpsit  may  be  maintained.    In  that  case,  a  steamboat  waa 
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knded  at  a  moderate  stage  of  water,  at  a  proper  place  at  the  Mon- 
ongahela  wharf  at  Pittsburgh,  on  which  piles  of  iron  metal  had 
been  lying  for  a  long  time,  and  nearer  to  the  water's  edge  than 
was  allowed  by  ordinances  of  the  city.  The  river  afterward  rose, 
and  the  boat  stmck  on  the  iron,  and  to  avoid  such  danger  was 
backed  into  the  stream,  where  it  was  struck  by  a  floating  body,  and 
farther  injured  and  sunk.  It  was  held  that  the  wharf,  being  under 
the  exclusive  control  and  regulation  of  the  city  authorities  (whether 
rightfully  or  not,  held  not  to  be  material)  who  derived  a  revenue 
from  its  use,  the  wharfage  of  the  boat  having  been  paid,  the  city 
authorities  having  been  guilty  of  negligence  in  not  having  the  iron 
removed,  the  corporation  was  liable  in  an  action  on  the  case  to  the 
owners  of  the  boat  for  the  injury  sustained ;  that  though  some 
other  place  on  the  wharf  might  have  been  more  secure,  the  captain 
of  the  boat  had  a  right  to  select  the  one  in  question,  which  was  at 
the  time  safe,  the  faith  of  the  city  being  pledged  to  render  it  secure; 
and  that  it  was  not  material  that  the  city  authorities  did  not  fore- 
see the  danger  as  likely  to  occur. 

There  are  other  sections  of  Shearman  &  Eedfield  on  Kegligence, 
which  have  a  material  bearing  on  this  case,  among  which  are  sections 
120, 135  and  137.  In  section  120  it  is  stated,  among  other  things, 
that ''  there  is  nothing  in  the  character  of  a  municipal  corpora- 
tion which  entitles  it  to  an  immunity  from  liability  for  such 
malfeasance,  as  private  corporations  or  individuals  would  be 
liable  for  in  a  civil  action."  Many  cases  are  referred  to  in  the 
notes  to  that  section,  and  among  them  is  the  case  of  Mersey 
Docks  Trustees  v.  Gibbs^  supra,  of  which  there  is  a  very  full 
statement,  the  decision  in  which  case  was  afterward  followed 
in  Cos  V.  WisSf  L.  R,  1  Q.  B.  711.  In  section  135,  it  is  stated 
that "  the  rules  of  law  governing  the  relation  of  master  and 
servant,  and  principal  and  agent,  are  as  applicable  to  corporations 
as  to  natural  persons ;  and  a  municipal  corporation  is  liable  for 
the  carelessness  or  neglect  of  its  agents,  on  the  same  principle  that 
a  natural  person  is  liable  for  damages  resulting  from  the  careless- 
ness, unskillf ulness  or  wrong-doing  of  his  agents.  Section  137  is  to 
the  same  effect  Of  course  municipal  corporations,  in  the  exercise  of 
their  political,  discretionary  and  legislative  authority,  are  not  lia- 
ble for  the  misconduct,  negligence  or  omissions  of  the  agents 
employed  by  them.  But  municipal  corporations,  in  discharge  of 
Oiinisterial  or  specified  duties,  assumed  in  consideration  of  the 
Vol.  XXVI.  —  46 
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privileges  conferred  by  their  charter,  are  liable  for  the  miscondnct, 
negligence  or  omissions  of  their  agents  ;  and  this  though  there  be 
the  absence  of  special  rewards  or  advantages.  The  distinction  is 
so  stated  in  The  City  of  Richmond  v.  L<mg*s  AdmWsy  17  Gratt  375. 
The  remarks  just  made  by  us,  concerning  the  liability  of  a  muni- 
cipal corporation,  apply  only  to  cases  arising  under  the  second 
branch  of  the  distinction,  the  principles  of  which  are  strongly 
applicable  to  a  case  in  which  a  manicipal  corporation  is  a  wharf- 
owner,  entitled  as  such  to  receive  wharfage.  See  Dill,  on  Man. 
Corp.  ch.  23,  and  notes. 

We  have  examined  the  authorities  referred  to  by  the  learned 
counsel  for  the  city  of  Petersburg,  to  wit:  Homey.  Richards^  4  Call 
441 ;  Mayor  v.  Ctinliff,  2  Gomst.  165 ;  Sheamu  &  Bedf.  on  Negli- 
gence, §§  123, 126,  147,  148  and  407  ;  Wharton  on  Negligence,  § 
62  ;  City  of  Richmond  v.  Long^s  AdmWsy  17  Gratt.  376  ;  Fx>wle  v. 
The  Common  Council  of  Alexandria,  3  Pet.  398;  The  City  of  Provi- 
dence V.  Clapp,  17  How.  (TJ.  S.)  161 ;  Coe  Y.Wi^e,  5  Best  and  Smith 
(117  E.  C.  L.  B.),  439;  Weightman  v.  The  Corporation  of  Washington, 
1  Black,  39  ;  Mayor  v.  Sheffield,  4:  Wall.  189  ;  WitJiers  v.  TheNoHh 
Kent  Railway  Company,  3  Hurlst.  &  Norm.  969.  But  withont 
stating  the  purport  of  these  authorities,  it  is  sufficient  to  say  that 
we  do  not  consider  any  of  them  to  be  in  conflict  with  what  we 
have  stated,  as  in  our  opinion  the  law  and  the  authorities  cited  by 
us  in  support  thereof.  None  of  the  cases  referred  to  by  the  coan- 
sel  are  cases  of  a  wharf-owner,  receiving  or  entitled  to  receive 
wharfage  ;  in  which  case  the  obligation  of  such  owner  to  keep  his 
wharf  in  repair,  and  to  keep  the  water  adjacent  thereto  free  from 
obstruction,  as  before  stated,  seems  to  be  well  settled.  And  though 
in  an  action  for  negligence  in  such  a  case  the  burden  of  proving 
such  negligence  'devolves,  of  course,  on  the  plaintiff,  yet  proof  of 
the  existence  of  an  obstruction  in  such  a  case  is,  generally  at  least, 
prima  facie  evidence  of  such  negligence. 

That  it  is  made  the  duty  of  the  [)ort  warden  to  see  that  the  nav- 
igation of  the  Appomattox  river,  in  the  city  of  Petersburg,  is  kept 
free  from  obstruction,  and  to  attend  to  the  duties  of  the  city,  in 
regard  to  the  city  wharf,  can  make  no  difference.  The  port  warden 
in  this  matter  is  but  the  agent  of  the  city,  and  a  pnncipal  is 
always  bound  for  the  acts  and  neglects  of  his  agent  in  the  execation 
of  the  agency.  The  same  rule  on  this  subject,  which  applies  to  a  pri- 
vate principal,  applies  to  a  corporation,  whether  ordinary  or  mnnici* 
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pal,  and  a  fortiori  to  a  corporation,  which  can  only  act  by  an 
agent. 

Nor  can  it  make  any  difFerence  that  it  has  been  made  the  duty 
of  the  Lower  Appomattox  company  to  dredge  and  remove  obstruo- 
tions  from  the  river  at  and  below  Pefcersburg,  under  the  acts  passed 
December  8th,  1824  (acts  1823-^4,  p.  46,  ch.  48),  and  March  28th, 
1851  (acts  of  1850-'51,  p.  72,  ch.  91).  It  seems  that  the  city  is 
now  in  effect  the  Lower  Appomattox  company,  owning  all  the 
stock  of  that  company,  and  electing  its  directory,  which  company^ 
therefore,  is  a  mere  agency  of  the  city.  Bat,  even  if  it  were  a  sepa- 
rate and  independent  organization,  its  obligation  to  perform  a 
dnty,  which  the  city  is  also  bound  to  perform,  on  common-law 
principles,  would  not  relieve  the  city  from  its  common-law  liability 
for  the  non-performance  of  such  a  duty.  If  so,  a  party  affected  by 
the  neglect  of  such  duty  might  be  injured  by  this  substituted  liabil- 
ity of  the  company. 

Nor  can  it  make  any  difference  that  the  United  States  have  made 
appropriations  to  the  improvement  of  the  navigation  of  the  river, 
and  havo  occasionally  dredged  it.  While  such  operations  are  bene- 
ficial to  the  city,  they  do  not  relieve  it  from  its  common-law  lia- 
bility in  regard  to  the  city  wharf. 

That  no  wharfage  was  actually  received  by  the  city  in  this  case, 
and  that  it  does  not  usually  charge  wharfage  in  such  cases,  can 
make  no  difference.  It  is  sufficient  that  the  city  was  entitled  to 
make  the  charge,  and  that  wharfage  was  due  by  the  vessel-owner. 
He  could  not  know  that  no  wharfage  would  be  received  of  him. 
He  came  to  the  city  with  his  vessel,  laden  with  a  cargo  of  coal 
consigned  to  merchants  of  the  city,  and  not  being  able  to  go  up  at 
once  to  the  wharf  nearest  his  consignees,  he  moored  his  vessel  to 
the  city  wharf,  relying  on  the  city  for  the  safety  of  his  vessel,  ex- 
pecting and  intending  of  course  to  pay  the  legal  wharfage. 

[Omitting  consideration  of  questions  of  pleading  and  instruc- 
tions to  the  jury.] 

The  court  is  further  of  opinion,  that  the  Circuit  Court  did  not  err 
in  overruling  the  motion  of  the  defendant  to  set  aside  the  verdict 
and  grant  anew  trial  upon  the  ground  that  the  verdict  is  contrary 
to  the  law  and  the  evidence  in  the  cause.  It  is  not  necessary  to 
decide  whether  the  certificate  is  of  evidence  or  of  facts.  Begarding 
it  as  a  certificate  of  facts  so  far  as  it  is  possible  so  to  regard  it,  and 
even  viewing  it  most  favorably  for  the  defendant,  still  we  think  it 
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fully  sastains  the  verdict  The  plaintiff's  yessel,  while  lawfully 
lying  at  the  city  wharf,  struck  against  a  pile  at  the  bottom  of  the 
river,  about  two  and  a  half  feet  from  the  wharf,  which  penetrated 
the  bottom  of  the  vessel,  and  caused  it  to  sink.  It  is  probable 
from  the  certificate  of  facts,  that  the  said  pile  was  a  part  of  the 
wharf,  at  least  originally.  But  whether  so  or  not  it  evidently  had 
been  there  a  long  time.  It  was  buried  more  than  two  feet  iu  the 
sand,  projectx^d  from  a  foot  and  a  half  to  two  feet  above  the  bottom, 
and  leaned  from  the  direction  of  the  wharf  toward  the  opposite 
side  of  the  river.  There  had  been  no  dredging  at  that  point,  nor 
within  two  feet  of  the  wharf,  either  by  the  defendant  or  by  the 
Lower  Appomattox  company,  or  the  United  States,  or  any  other 
agency.  Duo  diligence  on  the  part  of  the  wharf-owner  required 
that  there  should  be  such  a  dredging  at  reasonable  intervals  of  time; 
for  the  existence  of  such  an  obstruction  occasionally  might  reasonably 
have  been  expected,  and  the  risk  of  injury  to  vessel-owners  who  are 
invited  to  come  to  the  wharf  required  the  exercise  of  such  diligence. 
Had  there  been  such  dredging  during  the  year  next  preceding  the 
injury  complained  of,  the  obstruction  which  occasioned  it  would 
no  doubt  have  been  discovered,  and  might  have  been  removed  in 
time  to  prevent  the  injury.  In  fact  it  could  be  seen  from  the  sur- 
face of  the  water  at  low  tide. 

Upon  the  whole,  we  ai'e  of  the  opinion  that  there  is   no  error  in 
the  judgment,  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


Manhattan  Fieb  Insurance  Company  v.  Weill. 

(S8  Gratt.  889.) 

Imuranee  —knowledge  of  insurer^ $  agent -~  represerUaiioti  of  UtU, 

In  an  action  on  a  policy  of  fire  insurance  containing  a  condition  that  "  if  the 
baildiog  iDsored  stands  upon  leased  ground,  it  must  be  so  represented  to 
the  company,  and  so  expressed  in  the  written  part  of  the  policy,  otherwise 
the  policy  shall  be  void. "  Eeld,  that  compliance  with  this  condition  wti 
excused  by  the  fact  that  the  description  of  the  property  was  inserted  in  the 
policy  by  the  insurer's  general  agent,  who  knew  that  the  building  inaaxtd 
stood  upon  leased  ground. 
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In  an  action  on  a  policy  of  fire  insurance  containing  a  condition  that  '*  if  the 
interest  of  the  assured  in  the  property  be  any  other  than  the  entire  uncon- 
ditional and  sole  ownership  of  the  property  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the  company,  and  so  expressed  in  the 
written  part  of  this  policy,  otherwise  the  policy  shall  be  void/'  it  appeared 
that  the  assured  had  given  a  deed  of  trust  of  the  property  to  secure  a  debt, 
and  had  not  divulged  the  fact  to  the  insurer.  Held,  that  this  was  not  a  breach 
o/  the  condition,  because  (1)  the  condition  was  not  a  warranty  against  liens 
and  incxunbrances  ;  (2)  it  did  not  relate  to  the  legal  title  ;  and  (8)  the  eestvi 
que  trust  was  not  a  joint  owner.    {See  note^  p,  370.) 

ACTION  on  a  policy  of  fire  insurance.    Verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  appealed.    The  opinion 
states  the  facts. 

Scarburgh  &  Duffleldy  for  appellants. 
White  &  Oarnetty  for  appellees. 

Christian,  J.  The  plaintiff  in  error  (the  Manhattan  Fire 
Insurance  Company)  seeks  to  avoid  the  obligation  of  its  policy 
issued  to  the  defendant  in  error  upon  two  grounds: 

First,  that  the  building  insured  stood  upon  leased  ground,  but 
was  not  so  represented  to  the  company,  and  not  so  expressed  in  the 
policy. 

Second,  that  at  the  time  of  the  insurance,  the  house  was  incum- 
bered by  a  deed  of  trust,  which  fact  was  not  represented  to  the 
company,  and  not  expressed  in  the  policy. 

The  condition  of  the  policy  upon  which  this  defense  is  based  is 
as  follows: 

**  IV.  If  the  interest  of  the  assured  in  the  property  be  any  other 
than  the  entire  unconditional  and  sole  ownership  of  the  property 
for  the  use  and  benefit  of  the  assured,  or  if  the  buildings  insured 
stand  on  leased  ground,  it  must  be  so  represented  to  the  company 
and  so  expressed  in  the  written  part  of  this  policy,  otherwise  the 
policy  shall  be  void. 

[Omitting  extracts  from  the  testimony.] 

In  the  case  before  us  the  general  agent  of  the  plaintiff  in  error 
filled  up  the  policy  and  took  the  description  of  the  property 
from  a  policy  on  the  same  house,  which  had  been  issued  by  the 
Maryland  Fire  Insurance  Company.  This  agent  says  he  knew  at 
the  time  that  the  building  stood  upon  leased  premises.     This 
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knowledge  of  the  general  agent  must  be  imputed  to  the  principal. 
Begarding  the  fourth  clause  of  the  policy  as  a  warranty,  then  there 
was  a  breach  of  warranty  eo  instanti  of  the  making  of  the  oon- 
tract.  This  the  company  knew  when  it  issued  the  policy.  It 
knew  when  it  accepted  the  premium  the  policy  was  void  ;  that 
when  they  took  the  premium  they  took  no  risk,  and  that  the  insured 
had  paid  his  money  for  a  policy  of  insurance  which  the  company 
knew  was  void  at  the  moment  when  it  was  issued.  To  allow  this 
would  be  to  permit  the  company  to  receive  a  premium  when  they 
incurred  no  risk,  and  would  encourage  and  promote  the  grossest 
fraud. 

It  is  precisely  in  such  cases  as  this,  that  the  courts  of  law  in 
modern  times  have  introduced  the  doctrine  of  equitable  estoppels, 
or,  as  it  is  sometimes  called,  estoppel  en  pais. 

The  principle  is  that  where  one  party  has,  by  his  reprcsentation 
or  his  conduct,  induced  the  other  party  to  a  transaction  to  give  him 
an  advantage  which  it  would  be  against  equity  and  good  conscience 
to  assert,  he  would  not  in  a  court  of  justice  be  permitted  to  avail 
himself  of  that  advantage.  See  Insurance  Company  v.  Wilkinson^ 
13  Wall.  222  ;  Plumb  v.  Cattaraugus  Insurance  Company,  18  N. 
Y.  392  ;  Ro'ivleyy,  Umpire  Ins.  Co.,  36  id.  550  ;  Woodbury  Savings 
Bank  V.  CJiarter  Oak  Ins.  Co^,  31  Conn.  526  ;  Conibs  v.  Hannibal 
Savings  £  Ins.  Co.,  43  Mo.  148 ;  Bidwell  v.  North  Western  Ins, 
Co.,  24  N.  Y.  302. 

In  the  last-named  case  the  court  says  :  '*  Indeed  it  is  not  easy  to 
perceive  why  an  insurance  company,  by  reason  of  the  formal  words 
or  clauses  (of  a  general  and  comprehensive  nature),  inserted  in  a 
policy,  intended  to  meet  broad  classes  of  contingencies,  should 
ever  be  allowed  to  avoid  liabilities  on  the  ground  that  facts,  of 
which  the  company  had  full  knowledge,  at  the  time  of  issuing  the 
policy  were  then  not  in  accordance  with  the  formal  words  of  the 
contract,  or  some  of  its  multifarious  conditions.  If  such  facts  are 
to  bo  held  a  breach  of  such  a  clause,  they  are  a  breach  eo  instanti 
of  the  making  of  the  contract,  and  are  so  known  to  be  by  the 
company  as  well  as  the  insured.  And  to  allow  the  company  to 
take  the  premium  without  taking  the  risk,  would  be  to  encourage  a 
fraud.  It  would,  as  a  legal  principle,  be  equivalent  to  holding  that 
the  warranty  of  the  soundness  of  a  horse  is  a  warranty  that  he  has 
four  legs,  when  one  has  been  cut  off."  In  the  case  before  as  the 
knowledge  of  the  agent  must  be  taken  as  the  knowledge  of  the 
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company,  and  to  avoid  the  policy  upon  the  ground  the  building 
insured  was  upon  leased  ground,  would  be  to  permit  the  company 
to  say,  ''it  is  true,  we  knew  that  the  building  was  upon  leased 
ground ;  we  knew  that  our  agent,  and  not  the  insured,  had  filled 
up  the  description  of  the  property,  and  had  omitted  to  state 
the  fact ;  but  we  hold  it  to  be  void  because  one  of  the  conditions 
of  the  policy  makes  it  void,  if  the  fact  that  the  property  stands  on 
leased  ground  is  not  so  represented  or  expressed  in  the  policy  ;  and 
while  we  have  received  your  money,  we  issued  to  you  a  policy  which 
we  knew  to  be  void,  eo  instanti  of  its  delivery.  We  took  the  pre- 
mium but  took  no  risk."  Where  good  faith  and  fair  dealing  are  of 
the  very  essence  of  a  contract  of  insurance,  insurance  companies 
will  be  estopped  from  asserting  a  defense  which  not  only  tends  to  a 
breach  of  good  faith,  but  to  actual  and  positive  fraud. 

I  am,  therefore,  of  opinion  that  the  evidence  admitted  by  the 
court  below  was  properly  admitted  because  it  proved  such  a  state  of 
facts  as  constituted  an  estoppel  and  that  the  court  did  not  err  in 
overruling  the  motion  to  exclude  the  same.  In  addition  to  the 
authorities  above  cited,  see  Judge  Burks'  opinion  in  the  case  of 
Georgia  Home  Insurance  Co,  v.  Kinnier's  Adm^x,  and  cases  cited 
by  him,  28  Gratt.  88. 

Tlie  second  ground  upon  which  the  company  seek  to  relieve 
itself  against  liability  for  loss  is,  that,  at  the  time  the  insurance 
was  effected,  there  was  an  incumbrance  in  the  form  of  a  deed  of 
trust.  Now  it  is  not  pretended  that  there  was  any  misrepresenta- 
tion or  fraudulent  concealment,  as  to  the  fact  of  the  existence  of 
Buch  incumbrance.  On  the  contrary,  it  does  not  appear  that  any 
question  was  asked  the  assured  on  that  subject;  but  as  has  already 
been  seen,  the  agent  of  the  company  filled  up  the  description  of  the 
property,  copying  it  from  a  policy  in  another  company.  But  it  is 
insisted  that  this  incumbrance,  existing  at  the  time,  of  itself 
avoided  the  policy,  under  that  condition  which  declared:  ''  If  the 
interest  of  the  assured  in  the  property  be  other  than  the  entire 
unconditional  and  sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  assured,  ♦  ♦  ♦  it  must  be  so  represented  to  the 
company,  and  so  expressed  in  the  written  part  of  the  policy. 
Otherwise  the  policy  shall  be  void." 

It  was  held  by  this  court,  in  West  Rock.  Mutual  Fire  Ins.  Co.  v. 
ShMs^  26  Gratt.  871,  that  unless  there  be  a  warranty,  or  a  repre- 
aentation  that  amounts  to  a  warranty,  a  policy  cannot  be  avoided 
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for  incumbrances  unless  upon  the  applicant's  false  and  fraudulent 
answers  to  interrogatories.  Of  course  if  there  be  a  warranty,  or  a 
representation  amounting  to  a  warranty^  that  there  are  no  iucnin- 
brances  on  the  property,  whether  such  answer  be  given  in  answer 
to  a  question  or  not;  if  it  be  untrue,  the  policy  would  be  void,eTen 
though  the  insured  might  not  be  guilty  of  actual  fraud. 

The  question  then  in  this  case  turns  upon  the  construction  to  be 
given  to  the  condition  in  the  policy  above  quoted.  Can  that  be 
construed  to  be  a  warranty  on  the  part  of  the  assured  that  there 
was  no  incumbrance  on  the  property  insured?  This  condition  does 
not  refer  to  the  legal  title,  but  to  the  Merest  of  the  assured  in  the 
properly;  that  he  warranted  to  be  no  "other  than  the  entire  uncon- 
ditional and  sole  ownership  of  the  property.*'  This  was  no  war- 
ranty against  liens  and  incumbrances.  His  interest  was  the  sok 
ownership.  The  fact  that  he  had  mortgaged  the  property  did  not 
make  the  mortgagee- a  joint  owner  with  him.  The  fact  that  he 
may  have  incumbered  it  with  a  deed  of  trust  does  not  make  the 
cestui  que  trust  a  joint  owner.  The  fact  that  there  may  have  been 
liens  for  taxes,  or  liens  by  judgment,  did  not  affect  his  ownership. 
Ho  is  still  the  sole  owner,  though  he  may  have  incumbered  it,  or 
liens  may  exist  against  it,  and  the  existence  of  such  is  no  breach 
of  a  condition  declaring  sole  ownership.  This  is  the  doctrine  of 
the  courts,  settled  by  repeated  decisions.  Strong  v.  Manufacturer^ 
Ins.  Co.,  10  Pick.  40;  JStna  Fire  Ins.  Co.  v.  Tyler ,  16  Wend.  385; 
13  id.  507;  Smith  v.  Columbia  Ins.  Co.,  17  Penn.  St  253;  Hough  v. 
City  Fire  Ins.  Co.y  29  Conn.  10.  In  the  last-named  case  it  was  a 
condition  of  the  policy,  that  "  if  the  interest  in  the  property  insured 
is  not  absolute,  it  must  be  so  represented  to  the  company  and  ex- 
pressed in  the  policy  in  writing,  otherwise  the  insarance  shall  be 
void.  The  applicant  represented  the  property  as  his  house,  and  it 
was  so  represented  in  the  policy.  In  fact  he  had  only  agreed  to 
purchase  the  property,  but  under  his  agreement  had  paid  part  of 
the  purchase-money,  had  taken  possession,  and  made  valuable 
improvements.  It  was  held  that  the  statement  made  by  the  assured 
that  the  property  was  his  was  true,  and  his  interest  was  an  absolute 
one.  The  court  said,  '*  the  subject  of  insurance  was  an  interest,  not 
a  title.  It  is  an  interest,  not  a  title,  of  which  the  conditions  of 
insurance  speak.  The  terms  "interest**  and  ''title**  arenotsynony- 
mous. 
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A  mortgagor  in  possession,  and  a  purchaser  holding  under  a  deed 
defectiYelT  executed,  have  hoth  of  them  absolute  as  well  as  insura- 
ble  interests  in  the  property,, though  neither  of  them  has  the  legal 
title.  The  condition  in  question  speaks  only  of  the  character  of 
the  interest  to  be  insured,  not  of  its  quality.'* 

In  Aurys  v.  Hartford  Fire  Ins.  Co.y  17  Iowa,  176,  the  court  holds 
the  following  language,  speaking  upon  this  point,  and  which  very 
aptly  applies  to  the  case  before  us  :  The  object  of  the  insurance 
•company  by  this  clause  (u  e.,  a  claim  providing  against  change  of 
interest,  etc.)  is,  that  the  interest  shall  not  change,  so  that  the 
assured  shall  have  a  greater  temptation  or  motive  to  bum  the 
property,  or  less  interest  or  watchfulness  in  guarding  and  preserv- 
ing it  from  destruction  by  fire.  Any  change  in,  or  transfer  of  the 
assured  in  the  property,  of  a  nature  calculated  to  have  this  effect,  is 
in  violation  of  the  policy.  But  if  the  real  ownership  remains  the 
same,  if  there  is  no  change  in  the  fact  of  title,  but  only  in  the  evi- 
dence of  it,  and  if  the  latter  change  is  only  nominal,  and  not  of  a 
nature  calculated  to  increase  the  motive  to  burn,  or  diminish  the 
motive  to  guard  the  property  from  loss  by  fire,  the  policy  is  not 
violated."  See,  also,  Shepherd  v.  Union  Fire  Ins.  Co.,  38  N.  EL 
232. 

I  am  of  opinion,  both  upon  principle  and  authority,  that  the  con- 
dition referred  to  is  not  a  warranty  against  incumbrance,  and  that 
the  fact  that  the  assured  had  incumbered  the  property  was  no  breach 
of  that  condition. 

As  was  said  by  the  president  in  W.  R.  F.  C.  v.  Sheets,  supra: 
'*  There  is  nothing  in  this  policy  (when  fairly  construed)  which 
required  a  disclosure  by  the  insured  of  the  liens  upon  the  insured 
property.  There  was  no  question  proposed  by  the  insurer  to  the 
insured  in  regard  to  the  existence  of  such  liens.  The  insurers 
might  have  examined  the  records  for  such  liens,  and  made  inquiries 
about  them  of  the  insured,  or  others,  but  they  failed  to  do  so.  Can 
they  now  avoid  the  obligation  of  the  policy  on  the  ground  that  the 
insured,  without  being  inquired  of,  and  without  any  fraud,  omitted 
to  give  notice  of  the  lien  at  the  time  of  obtaining  the  policy  ?  I 
think  they  cannot."    Page  870. 

I  am  therefore  of  opinion  that  in  the  absence  of  all  fraud,  in  the 
absence  of  all  proof  or  pretense  of  any  misrepresentation  or  fraudu- 
lent concealment  on  the  part  of  the  assured,  the  defense  set  up  bj 
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the  insurance  company  is  purely  technical,  and  ought  not  to  shield 
them  against  their  just  liability  to  the  assured  for  the  loss  he  has 
sustained. 

I  am  for  affirming  the  judgment  of  the  corporation  court  of  the 
city  of  Norfolk. 

Judgment  affirmed. 

NoTB  BT  THS  BsPOBTBB.-^  Tbli  case  teems  to  be  in  harmonj,  on  the  ftnt  point,  with  tlie 
preponderance  of  recent  authorities,  although  many  of  tiHe  earlier  cases  were  dlfferasti 
some  Tery  respectable  recent  adjudications  are  in  conflict  with  It,  and  the  cases  dted  aad 
relied  on,  especially  in  New  York,  are  decided  by  a  divided  court.  It  has  always  been  ooa- 
ceded  that  a  warranty  in  an  insurance  policy,  inserted  by  the  agent  of  the  company  by 
mistake  or  fraud,  might  be  corrected  by  resort  to  a  court  of  equity.  CoUeU  ▼.  Monimmt 
9Hare,  liOS;  In  re  Univenal  Non-Tariff  Fire  Tn$,  Co.,  L.  R.,  19  Eq.485;  MaJkahle  Iron 
Works  v.  Phanix  Ins,  Co.^  45  Conn.  466;  Woodbury  SaHngs  Bank  v.  Charier  Qtik  Insur- 
ance Co.,  81  Id.  617;  Maher  v.  Hibemia  Ins,  Co. ,  87  N. T.  888.  It  has  alwsys  been  oonoeded 
thAt  as  to  a  mere  representation,  not  amounting  to  a  warranty,  no  resort  to  a  court  of 
equity  is  necessary,  but  parol  evidence  to  show  the  mistake  or  fraud  might  be  adduced  Ca 
an  action  on  the  contract  itself.  State  Mutual  Ins,  Co.  ▼.  Arthur,  SOPenn.  St.  815.  But  la 
regard  to  warranties,  it  was  early  held  that  parol  evidence  could  not  be  Introduced  to  ooa- 
tradlct  the  contract  in  an  action  founded  on  the  contract.  Later  it  has  been  held  that  soch 
evidence  is  admissible  to  work  an  estoppel  against  the  insurer,  and  this  seems  now  to  be 
the  prevalent  doctrine. 

Mr.  Wood  states  the  rule  as  follows:  "  It  is  well  settled  by  the  wei|^t  of  authority,  that 
where  a  policy  is  issued  containing  conditions  inconsistent  with  the  facts,  and  the  agent 
knew  the  facts  when  the  policy  was  issued,  the  conditions  are  waived  so  far  as  they  conflict 
with  the  facts  known  to  the  agent;  and  this  is  peculiarly  the  case  where  the  agent  fills  vp 
the  application  erroneously,  when  the  facts  were  correctly  stated  to  him  by  the  assoied  * 
Wood  on  Fire  Ins.,  1 88. 

The  most  authoritative  decision  to  maintain  the  principal  case  is  Insumfiee  Crmtpony  v. 
WUkinsnn,  18  Wall.  822.  There  the  local  agent  had  inserted  in  the  application  a  warranty 
of  the  age  of  the  mother  at  the  time  of  her  death,  which  was  untrue,  but  which  the  itgeot 
obtained  from  a  third  person,  and  inserted  without  the  assent  of  the  insured  ;  uils  was 
held  to  be  the  act  of  the  company,  and  not  of  the  insured.  The  court  say:  *'  It  is  not  to  be 
denied  that  the  application,  logically  considered,  is  the  wortc  of  the  assured,  and  it  l«ft  to 
himarff  or  such  ssslstance  as  he  might  select,  the  person  so  selected  would  be  I  :  <  agent, 
and  he  alone  would  be  responsible.  On  the  other  hand,  it  is  well  known,  so  well  .l.at  no 
oourt  would  be  Justified  in  shutting  its  eyes  to  it,  that  insurance  companies  r-^'iniaed 
under  the  laws  of  one  State,  and  having  in  that  State  their  principal  business  of  .  .  aend 
these  agents  all  over  the  land,  with  directions  to  solicit  and  procure  applicatiors  >  v  r )  olldes 
famishing  them  with  printed  arguments  in  favor  of  the  valuA  and  necessity  o'  11  fi*  insar- 
ance,  and  of  the  special  advantages  of  the  corporation  which  the  agents  reprp8'*nr  Tliej 
pay  these  agents  large  commissions  on  the  premiums  thus  obtained,  and  the  \  •  liiies  are 
delivered  at  their  hands  to  the  assured.  The  agents  are  stimulated  by  letters  an  .  ]«ttrao- 
tions  to  activity  in  procuring  contracts,  and  the  party  who  is  in  this  manner  indui  v« .  to  take 
out  a  policy,  rarely  sees  or  knows  any  thing  abouli  the  company  or  Its  officers  b.  wliom  it 
is  issued,  but  looks  to  and  relies  upon  the  agent  who  has  persuaded  him  to  effect  i  i  ^ursnce, 
as  the  full  and  complete  representative  of  the  company,  in  all  that  is  said  c-r  clikoe  In 
making  the  contract.  Has  he  not  a  ri^t  to  so  regard  him?  It  is  quite  true  ihmX  the 
reports  of  Judicial  decisions  are  filled  with  the  efforts  of  these  companies,  hy  their  counsel, 
to  establish  the  doctrine  that  they  can  do  all  this  and  yet  limit  their  responsibility  for  the 
acts  of  these  agents  to  the  simple  receipt  of  the  premium  and  delivery  of  the  policy,  the 
argument  being  that  as  to  all  other  acts  of  the  agent  he  is  the  agent  of  the  assured.  Tills 
proposition  is  not  without  support  in  some  of  the  earlier  decisions  on  the  subject ;  aadal  a 
tims  when  insurance  companies  watted  for  parties  to  come  to  them  to  i 
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to  forward  applications  on  their  own  motion,  the  doctrine  had  a  reasonable  foundation  to 
rest  upon.  But  to  apply  such  a  defense,  in  its  full  force,  to  the  system  of  selling  polidea 
through  agents,  which  we  have  described,  would  be  a  snare  and  a  delusion,  leading,  as  it 
baa  done  in  numerous  instances,  to  the  grossest  f^uds,  of  which  the  insurance  companies 
receiTe  the  benefits,  and  the  parties  supposing  themselves  Insured  are  the  victims  The 
tendency  of  the  modem  decisions  in  this  country  is  steadily  in  the  opposite  direction.  The 
powers  of  the  agent  are  prima  facie  co-extensive  with  the  business  intrusted  to  his  care, 
and  will  not  be  narrowed  by  limitations  not  communicated  to  the  person  with  whom  he 
deals.  An  insurance  company  establishing  a  local  agency  must  be  held  responsible  to  the 
parties  with  whom  they  transact  business  for  the  acts  and  declarations  of  the  agent, 
within  the  scope  of  his  employment,  as  if  they  proceeded  from  the  principal. '' 

In  Plumb  V.  Cattarauous  Co.  Mutual  Insurance  Co.,  18  N.  Y.  382,  cited  in  the  principal 
case,  the  agent  prepared  the  poli(7>and  made  the  survey  and  measurements,  procuring  the 
applicant's  signature  without  any  examination  on  the  part  of  the  latter  as  to  their  cor> 
rectnees,  by  representing  that  he  had  full  authority  to  make  such  surveys  and  measure- 
ments on  behalf  of  the  insurer;  and  it  was  held  that,  assuming  the  agent's  representations 
to  be  trtte,^e  insurer  was  estopped  from  showing  a  breach  of  warranty  by  proof  of  errors  in 
suidi  survey  and  application.  The  court  say:  *'  When  the  part>,  through  whose  acts  and 
representiuions  the  other  party  was  induced  to  enter  into  the  contract,  claims  the  right  to 
riiow  that  the  facts  were  diiferent  from  what  he  had  represented  them  to  be,  for  the  pur- 
pose of  showing  a  breach  of  the  warranty,  and  thus  avoiding  what  would  otherwise  be  a 
binding  contract,  and  escaping  its  obligations,  I  cannot  discover  why  the  doctrine  of 
estopp^  may  not  be  applied  to  him,  and  he  be  precluded  from  denying  what  he  once 
asserted."    Three  judges  dissented. 

The  doctrine  of  the  principal  case  is  also  supported  by  Rov^y  v.  Empire  Ittguranee 
Co..,  88  N.  Y.  S60,  In  which  t^e  Plumb  case  is  treated  as  having  changec  the  rule  in  New 
York,  as  laid  down  in  Brown  v.  Caltarauawt  Co.  Mut.  Im.  Co.,  18  N.  Y.  885:  Jennings  v. 
Chenanifo  Co,  Mut.  Ins.  Co.,  2I>en{o,  75;  Vandervort  v.  Columbian  Ins.  (k>.,  2  Cai.  165;  Chc- 
rlot  V.  Barker,  ft  Johns.  846,  and  elsewhere,  as  in  Higoinson  v.  DaU,  18  Mass.  96;  Woftonr, 
Ewes^  1  Taunt.  115,  Athertmiy.  Brown,  14  Mass.  162;  Parks  v.  Oenerai  Ins.  Co.,  5 Pick.  84; 
FHnn  ▼.  Tobin,  1  Mood.  &  Malk.  867.  The  court,  however,  are  clearly  in  error  in  citing 
the  Bntwn  case  to  that  doctrine,  for,  although  such  was  the  drift  of  the  opinion  by  Strong, 
J.,  yet  it  was  not  concurred  in,  and  the  Judgment  was  distinctly  put  on  another  ground;  see 
p.  801.  Any  other  view  would  make  the  court  guilty  of  delivering  decisions  precisely  in 
conflict  with  each  other,  the  one  following  the  other  in  order  in  the  same  volume.  The 
Bpwiey  ease  was  imanlmous  except  that  one  judge  dissented  and  one  did  not  vote. 

Hie  same  doctrine  was  laid  down  in  Van  Schoick  v.  Ntagora  Fire  Ins.  Co.,  68  N.  Y.  484, 
a  case  precisely  like  the  principal  case  in  its  circumstances,  three  judges,  however,  dissent- 
ing, and  the  court  distinguishing  Pindar  v.  Reaoiute.  Ins.  Co.,  47  N.  Y.  114;  Rnhrback'v. 
Otmuinia  Ins.  Co.,  62id.  618,  and  Ripley  v.  jSStna  Ins.  Co.,  80  Id.  136,  and  citing  Bodine  ▼. 
Ezehange  Ina.  Co.,  61  id.  117;  10  Am.  Rep.  566.  This  case  reviews  all  the  New  York 
anthorities,  and  is  decided  by  a  majority  of  one  only,  leaving  the  impression  that  the  sub- 
ject Is  Teiy  uneasy  in  that  State. 

Hie  same  doctrine  was  adopted  in  Combs  v.  Hannibai  Savings  and  Insurance  Co^ 
48  Mo.  148,  which  is  based  on  the  Plumb  and  Rowley  cases.  To  the  same  effect  is  Com- 
marcuains.  Co.r.  Spankneble,  62  m.  68;  4  Am  Rep.  582,  and  Keith  v.  Globe  Ins.  Co., 68 
m.  618;  4  Am.  Rep.  624;  both  founded  on  Atlantic  Ins.  Co.  v.  Wright,  22  id.  462;  Ayres  ▼. 
Home  Ins.  Co.,il  Iowa,  185;  North  American  Fire  Ins.  Co.  v.  Thronp,  22  Mich.  116;  7 
Am.  Rep.  688;  In  which  Judge  Coounr  gives  a  learned  opinion,  although  he  erroneously 
cites  the  Brown  case  as  an  authority  to  the  contrary;  Kelly  v.  Troy  Ins.  Co., 8  Wis.  254; 
May  V.  Buckeye MutiuU Ins.  O).,  23  id.  291,  806;  8  Am.  Rep.  76  ;  Ins.  Co.  v.  Lyons,  88 Tex. 
Ttl;  American,  etc,  Ins.  Co.  v.  McLanathan,  11  Kan.  649;  Campbell  v.  Merchants,  etc.,  Ins. 
Co ,  87 N.  H.  85.  In  .SUna,  etc..  Ins,  Co.  v.  Olmiftead,  21  Mich.  246,  488.  the  same  doctrine 
wss  held.  OooLET,  J.,  here  observed:  **The  general  rule  undoubtedly  is,  that  in  the  absence 
of  fraud,  accident,  or  mistake,  a  party  must  be  conclusively  presumed  to  understand  the 
fbroe  of  his  contracts,  and  to  be  bound  by  their  terms.  But  it  caimot  be  tolerated  that  one 
par^  shall  draft  the  contract  for  the  other,  and  receive  the  consideration,  and  then  repu- 
diate his  obligation  on  the  ground  that  he  had  induced  the  other  party  to  sign  an  untrue 
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representation,  wMeh  was  by  the  Tery  terms  of  the  contract  to  render  it  yoid.  SHU  le« 
can  thla  be  allowed  when  the  representation  itself  is  so  ambiguoualy  worded  as  to  be  well 
calculatod  to  conceal  its  real  meaning,  and  to  deceiTO  the  party  signing  it/' 

The  most  recent  case  holding  a  different  doctrine  from  the  principal  case  is  Franktbn 
Fire  Im.  Co.  v.  Martin^  4D  N.  J.  L.  668,  where  it  was  decided  that  in  an  action  upon  a 
policy  of  fire  insurance,  evidence  of  what  passed  between  the  assored  and  the  agent  of  tfas 
company  at  the  time  of  effecting  the  insurance  was  not  admissible  as  against  the  defense 
of  forfeiture  of  breach  for  conditions.  The  application  was  filled  out  by  the  agent,  who, 
knowing  that  the  premises  were  occupied  as  a  tavern  and  billiard  room  ( both  extra  hss- 
ardous),  described  them  as  "  occupied  as  a  dwelling  and  boarding-house.  **  The  court  hdd 
tnat  evidence  of  this  fact  could  not  be  received  to  show  that  the  parties  intended  to  tnmre 
the  premises  as  they  in  fact  were .  The  court  ftdmitted  that  if  the  misrepresentatioa  had 
been  of  a  fact  collateral  to  the  contract,  proof  of  the  agent*s  knowledge  of  the  truth  would 
have  been  an  answer,  but  insisted  that  as  to  a  warranty  a  different  rule  prevails,  and  the 
contract  fails  if  the  warranty  is  not  true  without  regard  to  the  knowledge  of  the  company. 
The  court  further  conceded  that  if  the  proposal  for  insurance  be  prepared  by  the  agent  of 
the  company,  and  he  misdescribe  the  premises,  with  full  knowledge  of  their  actual  ooodl- 
tion,  and  there  be  no  fraud  or  collusion  between'the  agent  and  the  hisured,  the  contract  of 
insurance  may  be  reformed  in  equity,  and  made  to  conform  to  the  condition  of  the  prem- 
ises aa  they  were  known  to  the  agent.  But  It  was  held  that  in  an  action  at  law  on  the  pd- 
icy  the  rights  of  the  parties  must  be  determined  by  the  contract  without  regard  to  the 
knowledge  of  the  insurers  or  ita  agents. 

The  court  observe :  '*  It  is  manifest  that  the  theory  that  such  parol  evidence,  though  it 
may  not  be  competent  to  change  the  written  contract,  may  be  received  for  the  porpoaeof 
raising  an  estoppel  in  pais,  is  a  mere  invasion  of  the  rule  excluding  parol  teetimcny  when 
offered  to  alter  a  written  contract.  A  party  suing  on  a  contract  in  an  action  at  law  mtut 
be  conclusively  presumed  to  be  aware  of  what  the  contract  contains,  and  the  legal  eifect  of 
his  agreement  is  that  its  terms  shall  be  complied  with.  Extrinsie  evidence  of  the  ktaid 
under  consideration  must  entirely  fail  in  its  object,  unless  its  purpose  be  to  show  that  the 
contract  expressed  in  the  written  policy  was  not  in  reality  the  contract  as  made;  a  d^end- 
ant  cannot  be  estopped  from  making  the  defense  that  the  contract  sued  on  is  not  his  con- 
tract, or  that  his  culversaiy  has  himself  violated  it  in  those  particulars  which  are  made 
conditions  to  his  rights  under  it,  on  the  ground  of  negotiations  and  transactions  oocnrriag 
at  the  time  the  contract  was  entered  into,  unless  the  plaintiff  is  permitted  to  show  from 
such  sources  that  the  contract  as  put  in  writing  does  not  truly  express  the  intention  of 
the  parties.  The diflQculty  lies  at  the  very  threshold.  An  estoppel  cannot  arise  except 
upon  proof  of  a  contract  different  from  that  contained  in  the  written  policy,  and  an  inflex- 
ible rule  of  evidence  forbids  the  introduction  of  such  proof  by  parol  testimony  when  offered 
to  vary  or  affect  the  terms  of  the  written  instrument.^*  There  was  a  dissent  on  ih€  part 
of  three  of  the  twelve  judges. 

In  StaU  Mutual  Fire  Insurance  0)mpany  v.  Arthur,  80  Perm.  St.  381,  the  same  doc- 
trine was  held  in  1858.  The  court  said:  "  Knowledge  by  the  imderwriters  of  the  breach  of 
a  warranty,  at  the  time  it  was  made,  does  not  relieve  the  assured  from  the  consequences 
of  the  breach,  or  convert  the  engagement  into  a  different  warranty.  It  may  i^eve  against 
a  false  or  imperfect  representation,  but  not  against  a  warranty.  The  purpose  in  requiring 
a  warranty  is  to  dispense  with  inquiry,  and  cast  entirely  upon  the  assured  the  obligatiaD 
that  the  facts  shaO  be  as  represented .  Compliance  with  his  warranty  is  a  condition  prece- 
dent to  any  recovery  upon  the  contract.  It  is,  therefore,  that  the  materiality  of  the  tUng 
warranted  to  the  risk  is  of  no  consequence.  The  assured,  by  his  warranty,  engages  that 
whatever  may  be  the  condition  of  things  when  he  makes  his  application,  the  factaahaO  heaa 
warranted  when  the  policy  attaches.  The  buOding  may  be  occupied  as  a  powder  wf^«iM 
to-day,  but  when  the  risk  commences  it  must  be  what  ho  has  warranted.  Knowledge  tfy 
the  underwriter,  or  by  him  and  the  assured,  is  no  basis  for  reforming  the  policy,  though  it  ia 
conceded  that  equity  will  reform  it  in  the  case  of  mutual  mistake  of  facts.  **  **  It  is  not 
true  that  the  rule  which  prevails  in  sales  of  personal  property,  namely,  that  the  warranty 
does  not  embrace  defects  known  to  the  purchaser,  is  also  extended  to  warranties  oontalnad 
In  policies  of  insurance.** 

To  the  same  effect  are  Deweea  v.  Manhattan  Ins,  Co.^  6  Vroom,  *»;  Barrett  v.  JfuL  I«a 
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Ok,  7  Cosh.  175;  LaweU  v.  JOcbSeMX  Ins,  Co,,  8  id.  127;  Jenkim  r.  Quifiev  MuL  Ina.  Co.,  7 
Oray,  370;  JenninQS  v.  Chenango  Tns,  Co.,  2  Denio^TS;  Shdden  v.  Hartford  Fire  In».  Co., 
2S0(»n.  235. 

Columhia  Tna.  Co.  v.  Cooper,  60  Penn.  St.  831,  and  Patten  v.  Int.  Co,,  40  N.  H.  875,  some- 
ttmes  cited  on  one  side  and  sometimes  on  the  other  of  this  question,  decide  only  that  the 
doctrine  of  the  principal  case  is  applicable  in  cases  of  representation  not  amountlnfi^  to 
warranty. 

Sohrbach  t.  Germania  Ins.  Co.,  68  N.  Y.  47;  80  Am.  Rep.  451,  sometimes  cited  as 
anthority  for  the  contrary  doctrine  to  thai  of  the  principal  case,  cannot  Justly  be  so 
deemed,  for  in  that  case  the  policy  contained  a  provision  that  the  agent  should  be 
deemed  the  agent  of  the  insured  as  to  all  representations  and  warranties,  and  the  court 
were  unanimous,  while  the  same  court,  two  years  later,  in  the  Van  SchoUik  cense,  were 
divided  four  to  three.  In  Pindar  v.  Retoiute  Ins,  Co.,  47  N.  Y.  114,  the  applicant  wrote 
for  one  kind  of  policy  and  received  an  entirely  different  one,  and  it  was  held  that  parol  evl- 
denoe  could  not  be  received  to  vary  it.  The  case  of  Insurance  Co.  v.  Mowry,  96  U.  S.  544, 
is  not  at  all  In  point,  for  there  the  representation  of  the  agent  was  not  at  the  time  of  the 
writing  of  the  policy,  but  previous,  and  was  merely  to  the  effect  that  the  insured  should 
have  notice  when  his  premiums  should  come  due  before  being  required  to  pay  them;  and 
the  court  held  that  the  previous  negotiations  were  merged  in  the  written  contract.  These 
cases  are  cited  and  relied  on  in  FYanklin  Fire  Ins.  Co.  v.  MartiTi,  supra,  and  that  decision 
loses  much  of  its  authority,  in  our  judgment,  from  the  exposure  of  the  true  character  of 
those  decisions. 

The  doctrine  of  the  Rohrback  ease  had  in  effect  been  previously  announced  in  Chase  v. 
HamiUon  Ins.  Co.,  20  N.  Y  53,  where,  although  the  agent  knew  the  facts  and  filled  up  the 
application,  yet  the  application  stipulated  that  the  insurer  should  not  be  bound  by  acts 
dooe  by  or  statements  communicated  to  an  agent,  unless  c<mtained  in  the  application. 
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0»  OraU.  608.) 
Iruurance  on  several  nibjeets  — fraud  in  rupeet  only  to  one, 

A  policy  of  fire  insarance  provided  that  all  fraud  or  attempt  at  fraud,  or  false 
Bwearing,  on  tlie  part  of  the  assared,  should  forfeit  all  claim  under  the 
policy ;  the  policy  insured  $2,000  on  buildings,  $1,000  on  machinery  and 
fixtures,  and  $2,000  on  stock  of  grain,  etc. ;  a  loss  having  occurred,  the 
insured,  in  his  sworn  proofs  of  loss,  made  a  false  and  fraudulent  statement 
as  to  the  stock  of  grain,  etc.,  but  not  as  to  the  other  subjects  of  insurance ; 
held,  that  the  entire  policy  was  forfeited. 

A  policy  of  fire  insurance  procured  by  fraud  is  void  without  any  provision  to 
that  effect,  although  it  contains  a  'provision  that  it  shall  be  7oid  for  fraud 
or  false  swearing  in  connection  with  the  proofs  of  loss. 


A 


CTION  on  policy  of  fire  insurance.     Verdict  and  judgment  foi 
defendant,  and  tl\e  plaintiff  appealed. 


OfM  (6  Carrington,  for  appellant. 
Crump,  for  appellee. 
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MoNCURE,  P.  [After  stating  the  case.]  The  plaintiff  in  error, 
in  his  petition  for  a  writ  of  error,  assigns  but  two  errors  in  the  judg- 
ment, both  of  them  being  in  the  instructions  given  by  the  court  to 
the  jury.  The  chief  of  these  assignments  of  error  in  the  instruc- 
tions is, 

1st.  In  ruling  that  fraud  and  false  swearing  as  to  one  independ- 
ent subject  of  insurance  avoided  the  whole  policy. 

There  is  a  provision  in  the  policy  that "  all  fraud,  or  attempt  at 
fraud,  or  false  swearing  on  the  part  of  the  assured,  or  on  the  part 
of  any  person  in  his  behalf,  shall  cause  a  forfeiture  of  all  claim 
under  this  policy." 

On  trial  of  this  cause  the  defendants,  to  sustain  the  issue  on 
their  part,  proved  that  the  claim  of  the  plaintiff  for  his  alleged  loss 
on  his  stock  of  grain,  etc.,  named  in  said  policy,  was  fraudulent  and 
false  ;  and  that  the  amount  of  loss,  designated  in  his  proof  of  loss 
sworn  to  by  him,  was  fraudulent  and  false,  so  far  as  the  said  stock 
of  grain,  etc.,  was  concerned ;  but  it  was  not  shown  that  the  claim 
of  the  plaintiff  or  his  proof  of  loss  as  aforesaid,  as  to  the  buildings, 
or  machinery  and  fixtures  named  in  said  policy,  was  fraudulent  or 
false. 

The  argument  before  this  court  of  the  counsel  for  the  plaintiff 
proceeded  upon  the  concession  that  there  was  such  fraud  and  false- 
hood, so  far  as  the  said  stock  of  grain,  etc.,  was  concerned — a  fact 
which  is  certified  in  the  record  as  having  been  proved  on  the  trial, 
and  was  in  effect  found  by  the  jury,  and  which,  therefore,  could 
not  be  denied  by  said  counsel ;  and  he  admitted  that,  by  reason  of 
such  fraud  and  falsehood,  the  plaintiff  had  forfeited  all  claim  under 
the  policy  as  to  the  said  stock  of  grain,  etc. ;  but  he  contended 
that  as  it  was  not  shown  that  the  claim  of  the  plaintiff,  or  his  proof 
of  loss  as  aforesaid,  as  to  the  said  buildings  or  said  machinery  and 
fixtures,  was  fraudulent  or  false,  the  plaintiff  had  not  forfeited  his 
claim  under  the  policy  as  to  the  said  buildings  or  said  machinery 
and  fixtures.  The  said  counsel  also  admitted  that  it  was  perfectly 
competent  for  the  parties  to  argue  that  ^^all  fraud  or  attempt  at 
fraud  or  false  swearing  on  the  part  of  the  assured,  or  on  the  part  of 
any  person  in  his  behalf,  shall  cause  a  forfeiture  of  all  claim  under 
the  policy,"  not  only  as  to  the"" particular  Subject  named  in  the 
policy  to  which  the  said  fraud  or  false  swearing  relates,  but  also  as 
to  all  other  subjects  therein  named. 

The  question  to  be  now  considered  and  decided  therefore  is  one 
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of  construction  merely  ;  that  is,  whether,  according  to  the  true 
construction  of  the  provision  aforesaid,  it  was  thereby  intended 
that  for  a  fraud,  or  attempt  at  fraud,  or  false  swearing  on  the  part 
of  the  assured,  in  relation  to  one  only  of  several  subjects  embraced 
in  one  policy  of  insurance,  as  is  this  case,  there  should  be  a  forfeit- 
ure of  all  claim  under  the  policy,  not  only  in  regard  to  the  pai- 
ticular  subject  aforesaid,  but  also  in  regard  to  all  other  subjects 
embraced  in  the  policy,  or  only  a  forfeiture  of  all  claim  under  the 
policy  in  regard  to  such  particular  subject. 

The  counsel  for  the  plaintiff  maintains  the  latter  of  these  alterna- 
tive constructions  ;  while  the  counsel  for  the  defendants  maintains 
the  former.  Which  of  them  is  correct  is  the  question  which  this 
court  has  now  to  solve. 

We  are  all  of  opinion  that  the  former  is  the  correct  construc- 
tion, and  that  the  forfeiture  is  total. 

Supposing  that  to  have  been  the  true  intention  of  the  parties,  we 
know  not  how  it  could  well  have  been  expressed  in  plainer  language. 
*^  All  fraud,"  etc.,  "  shall  cause  a  forfeiture  of  all  claim  under  this 
policy."  A  more  comprehensive  word  than  "all "  cannot  be  found 
in  the  English  language  ;  and  it  certainly  has  in  this  case  the  com- 
prehensive meaning  contended  for  by  the  counsel  of  the  defendants, 
instead  of  the  restricted  meaning  contended  for  by  the  counsel  for 
the  plaintiff,  unless  very  strong  reasons  can  be  furnished  for  con- 
struing it  in  the  latter  sense. 

So  far  from  seeing  any  such  reasons,  we  think  there  are  strong 
reasons  for  believing  that  the  real  intention  of  the  parties  in  mak- 
ing the  provision  aforesaid  corresponded  with  the  literal  terms  in 
which  it  is  expressed,  and  that  it  was  intended  to  create  a  general 
forfeiture  as  to  all  the  subjects  embraced  in  the  policy,  and  not  a 
forfeiture  only  as  to  the  particular  subject  to  which  the  fraud  or 
false  s wear i  ng  migh  t  relate. 

A  policy  of  insurance  is  a  contract,  in  the  making  of  which, 
peculiar  and  great  confidence  must,  of  necessity,  be  reposed  by  the 
insurer  in  the  insured.  Good  faith  and  fair  dealing  are  especially 
required  by  the  former  of  the  latter.  The  former  must  mainly 
depend  on  the  oath  of  the  latter,  and  the  account  he  may  render  to 
show  the  fact  of  the  loss  of  the  property  insured,  and  the  amount 
of  the  damage  incurred  by  him,  for  which  he  claims  indemnity 
under  the  policy.  Where  there  is  no  good  reason  to  suspect  fraud 
or  false  sweaing  on  the  part  of  the  insured,  in  making  out  his  pre* 
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liminary  proof  of  loss,  the  insurer  generally  requires  no  further 
evidence  to  sustain  the  claim  of  the  insured  than  his  own  oath  and 
account^  unless  it  be  ^^  the  certificate  under  seal  of  a  magistrate, 
notary  public,  or  commissioner  of  deeds,  nearest  the  place  of  the 
fire,  and  not  concerned  in  the  loss,  or  related  to  the  assured,  stat- 
ing that  he  had  examined  the  circumstances  attending  the  loss, 
knows  the  character  and  circumstances  of  the  assured,  and  verily 
believes  that  the  assured  has  without  fraud  sustained  loss  on  the 
property  insured  to  such  an  amount  as  the  said  official  shall  cer- 
tify/' Such  a  certificate  is  generally  provided  for  in  a  policy  of 
insurance, and  is  provided  for  by  the  policy  in  this  case. 

Now  where,  instead  of  there  being  no  good  reason  to  suspect 
fraud  or  false  swearing  on  the  part  of  insured  in  making  out  hia 
preliminary  proofs,  it  is  proved  that  his  claim  for  his  alleged  loss 
on  one  of  the  subjects  insured  was  fraudulent  and  false,  and  that 
the  amount  of  loss  designated  in  his  said  proof  of  loss,  sworn  to  by 
him  as  aforesaid,  "was  fraudulent  and  false,  so  far  as  the  said  sub- 
ject was  concerned,  is  it  unreasonable  for  the  policy  to  provide  that 
in  such  a  case  the  insured  shall  forfeit  all  claim   under  the  policy, 
not  only  as  to  the  said  subject,  but  also   as  to   all  other  subjects 
included  in  the  policy  ?     Having  been  proved  to  be  guilty  of  fraud 
and  falsehood  in  regard  to  one   of   the  subjects  included   in    the 
policy,  it  is  not  unreasonable  to  suppose   that  he  may  be  guilty  of 
the  like  wrongs  in  regard  to  the  other  subjects  included  therein. 
He  may  be  so  guilty,  and  the  insurer  may  have  no  means  of  prov- 
ing such  guilt.     He  may  himself  have  been    the   author  of   tho 
burning  of  which  he  complains,  or  he  may  have  obtained  the  in- 
surance for  the  very  purpose  of  obtaining  money  by  committing^ 
fraud  and  perjury  in  regard  to  one  or  more  of  the  subjects  insured. 
He  was  capable  of  either  of  these  crimes,  as  he  was  capable  of  the 
crime  which  was  proved  upon  him. 

We  therefore  think  the  construction  contended  for  by  the  coun- 
sel for  the  defendants  is  a  reasonable  one,  and  that  it  is  the  true- 
one,  especially  as  it  accords  with  the  literal  terms  of  the  provision 
in  question. 

The  learned  counsel  for  the  plaintiff,  in  his  argument  in  this 
case,  referred  to  a  great  many  decisions  of  other  States  and  conn- 
tries,  for  the  purpose  of  sustaining  his  views  of  the  case,  and  espec- 
ially of  the  question  we  are  now  considering.  He  referred  to  no 
decision  of  this  court,  because  there  is  none  on  the  question;  and 
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he  admitted  that  he  could  find  no  decision  of  any  other  court  upon 
the  very  question  in  issue;  which  is  certainly  very  strong  negative 
eyidence  that  no  such  decision  exists.  We  have  referred  to  all 
these  decisions,  or  at  least  all  of  them  which,  from  the  state- 
ment of  the  learned  counsel  in  regard  to  them,  seemed  to  be  mate* 
rial  to  be  referred  to  by  us;  and  none  of  them  seem  to  be  in  conflict 
with  the  views  we  have  expressed.  If  any  of  them  be  so,  we  do  not 
think  they  expound  the  law  correctly,  and  we  are  therefore  unwilling 
to  be  guided  by  them.  The  learned  counsel  argues,  that  though  the 
policy  in  this  case  is  a  contract  entire  in  form,  being  a  contract  by 
which  "  the  Virginia  Fire  and  Marine  Insurance  Company  of  Rich- 
mond, in  consideration  of  the  receipt  of  one  hundred  and  twenty- 
five  dollars,  do  insure  (for  one  year)  David  W.  Moore  and  his  legal 
representatives  five  thousand  dollars,  to  wit,*'  etc.  Yet  he  contends 
that  it  is  a  several  contract  in  substance,  because  it  proceeds  to 
value  severally  the  different  parts  of  the  subject  insured  as  follows, 
to  wit: 

"  12,000  on  his  new  wooden  flour  and  corn  mill  building,  moved 
by  water  power,  and  wooden  and  gravelled  lumber  house  con- 
nected, etc. 

'^  tl,000  on  machinery  and  fixtures  of  all  kinds,  including  water 
▼heel  and  mill  stones  in  said  mill  building;  and  t2,000  on  his  stock 
of  grain,  flour,  meal,  oSal  and  empty  barrels  and  bags  in  said  mill 
building  and  lumber  house,"  etc. 

And  he  argues,  that  the  provision  of  forfeiture  in  question  must 
be  construed  precisely  in  the  same  way  in  this  contract  as  a  like 
provision  would  be  construed  in  a  several  policy  on  each  of  the 
subjects  insured.  In  other  words,  that  this  policy,  though  joint 
in  form  ts  several  in  substance,  and  must  be  construed  accord- 
ingly, as  well  in  regard  to  the  clause  of  forfeiture  in  question  as  to 
every  other  part  of  the  policy.  He  applies  to  the  case  the  rule  of 
construction  reddendo  singula  stnguUs*  That  rule  applies  to  many 
cases  arising  under  policies  of  insurance  as  some  of  the  cases  cited 
by  the  learned  counsel  show;  but  it  does  not  apply  to  this  case  :'or 
reasons  already  stated,  it  being  the  manifest  intention  of  the  parties, 
as  it  is  the  exi>ress  declaration  of  their  contract,  that  *'  all  fraud," 
etc.,  ''shall  cause  a  forfeiture  of  all  claim  under  this  policy." 
Where,  in  reason,  is  the  difference  between  this  case  and  a  case  in 
which  the  different  parts  of  the  same  subject  are  included  in  one 
valuation  in  regard  to  the  clause  in  question  ?  Suppose  hero  the 
Vol.  XXVI  —  48 
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whole  subject  insured  had  been  valued  at  15,000,  without  any  sepa- 
rate valuation  of  the  different  parts  of  the  subject,  and  there  had 
been  fraud  as  to  one  of  the  parts  only,  would  not  all  claim  under 
the  policy,  as  well  to  the  other  parts  as  to  that  part  of  the  subject, 
have  been  forfeited?  Certainly  so,  as  all  will  admit.  But  where, 
in  reason,  is  the  difference  between  the  two  cases?  What  has  the 
mode  of  valuation  of  the  subject,  whether  it  be  joint  or  several, 
to  do  with  the  construction  of  the  clause  of  forfeiture  for  fraud? 
Is  not  the  evil  of  the  fraud  the  same  in  either  case?  Is  not  the 
presumed  intention  of  the  parties  in  regard  thereto  the  same  in 
either  case?  And  do  not  the  literal  terms  of  the  clause  apply  alike 
to  each  case  ? 

The  policy  in  this  case  is  an  entire  contract,  notwithstanding  the 
separate  valuation  of  the  different  parts  of  the  subject  insured. 
That  separate  valuation  was  intended  for  the  benefit  of  the  insurers, 
and  not  the  insured.  The  latter  would  have  been  benefited  by 
letting  the  joint  valuation  of  the  whole  subject  insured  remain  at 
the  sum  of  t5,000  fixed  in  the  policy,  instead  of  apportioning  it 
among  the  different  parts  of  the  subject,  as  is  afterward  done  in 
the  policy.  By  letting  the  joint  valuation  remain  at  the  sum  of 
15,000,  that  would  have  been  the  only  limit  of  the  right  to  recoYer 
the  actual  value  of  any  part  of  the  subject  insured  which  might  be 
lost  by  any  cause  insured  against.  Whereas,  by  apportioning  the 
amount  of  the  joint  valuation  among  the  different  parts  of  the 
subject,  the  valuation  of  each  part  is  the  limit  of  the  right  to 
recover  for  any  loss  sustained  on  account  of  such  part.  It  cannot 
be  supposed  that  either  of  the  parties,  much  less  the  insurers  for 
whose  benefit  alone  the  separate  valuation  was  made,  could  hare 
intended  that  it  should  have  the  effect  of  taking  from  them  the 
benefit  of  the  provision  of  the  i)olicy  in  regard  to  fraud  or  false 
swearing  as  to  every  part  of  the  subject  insured,  except  as  to  that 
part  to  which  such  fraud  or  false  swearing  might  directly  and 
specially  relate.  Wh  have  seen  both  reason  and  the  literal  terms  of 
vhe  policy  confirm  the  view,  that  in  every  such  case  of  fraud  or 
false  swearing,  the  forfeiture  extends  to  all  claim  under  the  policy 
on  account  of  the  subject  insured  or  any  part  thereof. 

There  are  cases,  it  is  true,  in  which  it  has  been  held,  and,  no 
doubt  properly,  that  a  policy  may  be  avoided  as  to  a  part  of  the 
subject  insured,  and  valid  as  to  the  rest,  even  though  the  language 
of  the  policy  declaring  it  to  be  void  in  such  a  case  may  seem  to  bo 
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general,  and  apply  to  the  whole  policy.  As,  for  instance,  in  a  case 
in  which  a  policy  declares  that  it  shall  be  void  for  any  subsequent 
alienation  by  the  insured.  There,  if  only  a  part  of  the  subject  be 
aliened,  and  the  risk  as  to  the  rest  cannot  be  increased  by  such 
partial  alienation,  the  policy  as  to  the  rest  would  not  be  thereby 
avoided,  but  would  remain  in  full  force,  in  pursuance  of  the  pre- 
sumed intention  of  the  parties.  But  such  a  construction  has  never 
been  applied,  and  can  never  be  applied,  to  a  case  like  this,  of  fraud 
and  false  swearing  which  pervades  and  avoids  the  whole  policy. 
To  each  a  case  the  maxim,  faUum  in  uno,  fahum  in  omnibus, 
applies.  The  insured,  having  been  convicted  of  falsehood  in  regard 
to  one  of  the  subjects  insured,  will  be  considered  as  false  in  regard 
to  all  the  rest.  Suppose  the  parties  had  been  asked  when  they 
entered  into  this  contract,  whether  they  intended  that  the  for- 
feiture for  fraud  and  falsehood  of  the  assured  as  to  one  of  the  sub- 
jects insured,  should  be  confined  to  that  subject,  or  extend  also  to 
all  the  other  subjects  insured  in  the  same  policy,  what  would  have 
been  their  answer  ?  Can  anybody  doubt  ?  Certainly  the  insurers 
would  have  answered,  ''  the  latter; "  and  surely  the  insured  could 
not  have  answered  otherwise;  for  that  would  have  broken  off  the 
contract  The  language  of  the  policy,  as  already  shown,  literally 
accords  with  this  obvious  intention  of  the  parties. 

In  regard  to  the  first  assignment  of  error,  wo  are  therefore  of 
opinion  that  the  Circuit  Court  did  not  err  ^'  in  ruling  that  fraud 
and  false  swearing  as  to  one  independent  subject  of  insurance 
avoided  the  whole  policy." 

The  other  of  the  two  assignments  of  error  in  the  instruction 
is,— 

2d.  That  the  court  extended  the  penalty  of  forfeiture  to  any 
false  representation  or  false  swearing  as  to  the  amount  and  value 
of  the  property  insured  and  destroyed,  made  either  in  the  contract 
of  insurance,  or  at  any  time  thereafter,  prior  to  any  default  on  the 
part  of  the  defendant  in  paying  any  loss  incurred. 

The  cases  referred  to  in  support  of  this  assignment  of  error,  to 
wit :  Ferriss  v.  N.  American  Ins.  Co.,  1  Hill,  71,  and  Insurance 
Companies  v.  Weides,  14  Wall.  375,  seem  to  decide  that  the  fraud 
or  false  swearing  referred  to  in  such  a  provision  as  the  one  now  in 
question,  standing  in  the  same  connection  and  location  in  the 
*  policy  as  does  the  provision  here,  is  such  fraud  or  false  swearing 
only  as  relates  to  the  preliminary  proofs.    Without  deciding,  but 
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conceding  (for  the  purposes  of  this  case)  that  to  be  true,  there  can 
be  no  doubt  but  that  fraud  on  the  part  of  the  insured  in  making 
the  contract  of  insurance  would  render  it  void  without  any  express 
provision  to  that  effect  in  the  policy,  and  even  thougli  there  might 
be  such  a  provision  therein  relating  only  to  fraud  or  false  swearing 
in  connection  with  the  preliminary  proofs.  In  delivering  the 
opinion  of  the  court  in  the  case  cited  from  1  Hill,  71,  mpra, 
CowEN,  J.,  takes  occasion  to  say,  expressly,  that  a  policy  **is  always 
avoided  by  the  common  law  for  the  least  want  of  good  faith  on  the 
part  of  the  assured." 

We  think  there  is  no  error  in  any  of  the  instructions  given  by 
the  court  to  the  jury.  The  propositions  of  law  therein  announced 
are  undoubtedly  true.  Nor  were  any  of  them  mere  abstractions. 
But  if  it  can  be  said  that  any  of  them  were  such  abstractions,  the 
court  would  not  on  that  ground  reverse  the  judgment,  there  being 
no  error  in  law  in  the  instructions,  and  they  could  not  have  had 
the  effect  of  misleading  the  jury. 

Upon  the  whole,  we  think  there  is  no  error  in  the  judgment,  and 
are  therefore  for  affirming  it. 

Judgment  affirmed. 


Tancil  v.  Seatoh. 

(2S  Gratt.  001) 
Finder  of  lost  hank  note — rights  as  against  gratuitous  haUee. 

The  plaintiff,  having  found  a  bank  note,  deposited  it  for  gratuitous  safe  keeping 
witli  the  defendant,  from  whose  safe  it  was  stolen  by  burglary ;  held,  (1) 
that  in  the  absence  of  any  claim  by  the  rightful  owner  communicated  to  the 
.defendant,  the  plaintiff  had  such  an  interest  in  it  as  would  entitle  him  to 
recover  it  from  the  defendant ;  but  (2)  that  the  defendant  was  not  liable 
unless  he  had  been  grossly  negligent  in  his  care  of  the  note.* 

ASSUMPSIT.  On  the  trial  the  court  charged:  First  If  the 
jury  believe  from  the  eyidence  that  the  note  of  tl,000  was  a 
national  bank  note,  and  that  Tancil  had  no  other  right  to  it  than 
such  as  he  might  have  acquired  by  finding  it,  and  that  he  deliv- 
ered it  to  the  defendant  for  safe-keeping,  communicating  to  the 
defendant  the  fact  that  ho  had  so  acquired  it  by  finding,  that  then 

•See  Durfee  v.  Jonea  (11  a.  I.  588X  83  Am.  Rep.  628,  note,  530. 
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they  must  find  for  the  defendant.  Second.  If  the  jury  belieTe  from 
the  evidence  that  the  deposit  was  made  for  the  accommodation  of 
the  plaintifE,  and  without  compensation  to  the  defendant,  and  that 
the  note  was  stolen  from  his  possession  along  with  money  of  his 
own,  without  gross  negligence  on  the  part  of  the  defendant,  they 
most  find  for  the  defendant  Third.  In  order  to  find  for  the  plain- 
tiff, it  is  necessary,  not  only  for  the  jury  not  to  find  the  facts  as 
stated  in  the  foregoing  instructions,  but  must  find  the  further  fact 
that  the  said  note  was  a  genuine  note  of  the  value  of  $1,000. 

Verdict  and  judgment  for  defendant;  and  plaintiff  appealed.  The 
opinion  states  the  other  facts. 

F.  L,  Smithy  Jr,y  for  appellant 

Claughton^  for  appellee. 

BuBKS,  J.  On  the  10th  day  of  May,  1869,  the  plaintiff's  wife 
handed  to  the  defendant  what  was  claimed  to  be  a  thousand  dollar 
National  Bank  note,  she  representing  that  her  little  son  had  found 
it,  and  offering  to  pay  the  defendant  one  hundred  or  one  hundred 
and  fifty  dollars  if  he  would  find  out  whether  the  note  was  good. 
The  defendant,  declining  to  make  any  charge,  took  the  note  and  put 
it  into  his  iron  safe  in  his  storehouse  for  safe-keeping.  Within  a  few 
days  afterward,  according  to  the  statement  of  the  defendant,  his 
storehouse  was  broken  into,  the  safe  forced  open,  and  the  note, 
together  with  several  hundred  dollars  of  the  plaintiff's  own  money  in 
the  safe,  was  stolen,  and  never  recovered.  Suit  was  brought  by  the 
plaintiff  in  the  corporation  court  of  the  city  of  Alexandria  to 
Tecover  the  amount  of  the  note  from  the  defendant,  and  on  the 
trial  verdict  and  judgment  were  rendered  for  the  defendant,  to 
which  judgment  a  writ  of  supersedeas  was  awarded  the  plaintiff  by 
one  of  the  judges  of  this  court. 

At  the  trial  both  plaintiff  and  defendant  prayed  instructions  to 
the  jnry.  Those  asked  by  the  defendant  were  given,  and  those 
asked  by  the  plaintiff  were  refused,  and  the  plaintiff  excepted. 
The  plaintiff  also  moved  the  court  to  set  aside  the  verdict  of  the 
jury  and  grant  him  a  new  trial,  on  the  ground  that  the  instruc- 
tions given  were  erroneous.  The  motion  was  overruled,  and  the 
plaintiff  again  excepted. 

It  appears  from  the  bills  of  exceptions  that  the  plaintiff's  recov- 
ery was  resisted  mainly  on  two  grounds  :    First,  that  the  title  ol 
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the  plaintiff,  acquired  by  the  finding,  which  was  communicated  to 
the  defendant  at  the  time  the  note  was  delivered  to  him,  was  not 
snfScient  to  support  the  action;  second,  that  the  note  was 
stolen  from  the  possession  of  the  defendant  without  negligence  on 
his  part. 

If  the  owner  of  a  personal  chattel  Yoluntarily  and  wholly  abandons 
it,  intending  not  to  reclaim  it,  the  first  occupant  acquires  an  abso- 
lute right  to  it  If,  however,  he  merely  loses  it  accidentally, 
he  does  not  part  with  his  title,  and  the  finder  becomes  a  quasi 
depositary,  invested  with  such  possessory  interest  as  will  entitle 
him  to  hold  it  against  all  the  world  except  the  rightful  owner. 
This  rule  of  law  has  never  been  seriously  questioned  since  the  lead- 
ing case  of  Armory  v.  Delamirie,  reported  in  I  Strange,  505  (see 
1  Smith's  Lead.  Cas.,  part  1,  side  p.  471,  and  notes). 

It  is  contended,  however,  that  the  rule  is  limited  to  the  finding 
of  a  personal  chattel,  and  has  no  application  to  chores  in  actum  ; 
and  in  support  of  this  proposition  we  are  referred  to  the  case  of 
McLaughlin  v.  Waiie^  9  Cow.  670,  afSrmed  (with  much  dissension) 
in  5  Wend.  404. 

The  reasoning  of  the  distinguished  chancellor  (Walworth)  in 
the  case  last  named  is  somewhat  subtle  and  not  very  satisfactory  ; 
but  if  his  conclusion  is  sound,  that  negotiable  notes,  bankers' 
checks  and  lottery  tickets,  payable  to  the  holder,  are  not  within  the 
operation  of  the  rule,  still  it  by  no  means  follows  that  current 
bank  notes,  convertible  at  par  into  money,  are  not  subject  to  the 
rule.  The  finder  of  money,  we  apprehend,  would  acquire  by  the 
finding  the  same  title  to  it  that  the  chimney  sweeper's  boy  in  the 
leading  case  acquired  to  the  jewel  which  he  found  and  which  he 
was  permitted  to  recover  in  an  action  against  a  wrong-doer. 

Bank  notes  are  not  money  in  a  strict  sense.  They  are  not  a 
lawful  tender  in  discharge  of  debts  and  obligations  solvable  in 
money  ;  but  for  most  purposes  in  the  transaction  of  business,  and 
by  common  consent,  they  are  considered  and  treated  as  money. 
"They  are  not  esteemed,"  says  Lord  Mansfield,  "as  goods,  swurx-^ 
ties,  or  documents  of  debt ;  but  are  looked  on  as  money,  as  cash, 
in  the  ordinary  course  and  transaction  of  business,  by  the  general 
consent  of  mankind  ;  which  gives  them  the  credit  and  currency  of 
money  to  all  intents  and  purposes."  They  are  as  much  money  as 
guineas  themselves  are,  or  as  any  other  current  coin  that  is  used  at 
money  or  cash.    Miller  v.  Rocs,  1  Bur.  452,  457. 
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Such  being  their  character,  we  can  see  no  good  reason  why 
the  finder  of  a  bank  note  of  a  solvent  institution  does  not  acquire 
by  the  finding  the  same  tifclo  as  the  finder  of  a  personal  chattel, 
and  why  he  is  not  entitled  to  the  same  remedies  against  third 
parties. 

That  his  title  and  remedies  are  the  same,  notwithstanding  what 
is  said  by  the  chancellor  in  McLaughlin  v.  Waite,  supra,  would 
seem  deducible  from  the  case  of  Bridges  v.  Hawkesworthy  7  Eng. 
L.  &  Eq.  424.  The  plaintiff  in  that  case  having  picked  up  from 
the  floor  of  the  shop  of  the  defendant  a  parcel  containing  hank 
noiesy  handed  them  over  to  the  defendant  to  keep  till  the  otvner 
should  claim  them.  They  were  advertised  by  the  defendant,  but 
no  one  appearing  to  claim  them,  and  three  years  having  elapsed, 
the  plaintiff  requested  the  defendant  to  return  them,  tendering 
the  costs  of  the  advertisements,  and  offering  an  indemnity.  The 
defendant  having  refused  to  return  them,  it  was  decided  that  the 
plaintiff  was  entitled  to  the  note  as  against  the  defendant.  The 
recent  case  (1874),  ^^ew  York  £  Harlem  R,  R.  Co.  v.  Haws  £  al, 
56  N.  Y.  175,  though  not  directly  to  the  point,  is  suggestive. 

Now,  if  the  reasoning  of  Chancellor  Walworth  in  the  case 
cited  from  5  Wend.,  supra,  justly  applies  to  bank  notes,  then  the 
plaintiff  was  not  entitled  to  recover  in  the  case  of  Bridges  v. 
Hawkesworthy  supra.  It  is  true,  that  in  the  last-named  case 
indemnity  was  offered  to  the  defendant  before  action  brought;  but 
it  would  seem  that  was  necessary  in  that  case  because  the  notes 
were  deposited  by  the  finder  with  the  defendant  "to  keep  until  the 
owner  appeared  to  claim  tJi&m."  It  is  so  expressly  stated;  and  tlie 
defendant  having,  by  the  terms  of  the  bailment  and  the  advertise- 
ments, come  under  obligation  to  the  owner,  it  was  but  just  and 
reasonable  that  before  he  should  be  required  to  return  the  notes  to 
the  finder  he  should  be  indemnified  against  the  liability  he  had 
incurred  to  the  owner,  should  he  aftei*ward  appear  and  establish 
his  nght  There  would  seem  to  have  been  no  necessity  for  the 
indemnity  but  for  the  undertaking  of  the  bailee  by  his  contract  of 
bailment  and  by  his  advertisements,  to  account  to  the  owner  for 
the  notes  if  he  should  appear. 

As  a  general  rule,  the  bailee  is  not  allowed  to  dispute  the  title  of 
his  bailor,  and  we  see  no  good  reason  why  the  depositary  of  a  lost 
bank  note,  as  between  himself  and  the  finder,  should  be  an  excep- 
tion to  this  rule,  where  the  owner  is  unknown  and  there  is  no 
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assertion  of  claim  on  his  part  against  the  depositary.  To  permit 
the  latter,  tinder  such  circumstances  against  his  contract  of  bail- 
ment, to  withhold  the  note  from  the  finder,  and  if  the  owner  neTor 
appears,  to  appropriate  it  to  his  own  use,  would  be  to  protect  him 
in  his  fraud  and  dishonesty  —  a  thing  not  to  be  tolerated,  much 
less  sanctioned,  in  any  court  of  justice. 

The  defendant  being  a  mere  depositary  of  the  note,  a  bailee  with- 
out reward,  holding  the  note  only  for  the  benefit  and  accommoda- 
tion of  the  plaintiff,  he  was  not  bound  to  use  as  great  care  and 
diligence  in  the  custody  of  the  note  as  if  he  had  been  a  bailee  with 
compensation,  and,  therefore,  if  the  note  was  stolen  from  his  pos- 
session he  was  not  accountable  for  it  unless  the  loss  was  the  result 
of  gross  negligence  on  his  part 

The  first  instruction  given  to  the  jury  on  the  motion  of  the 
defendant,  and  the  two  instructions  prayed  by  the  plaintiff,  and 
refused  by  the  court,  are  in  conflict  with  our  yiews  of  the  law  here* 
inbefore  expressed.  The  second  and  third  instructions  given  seem 
free  from  error. 

The  court  is,  therefore,  of  opinion  that  while  the  corporation 
court  of  the  city  of  Alexandria  did  not  err  in  giving  the  second 
and  third  instructions  as  prayed  by  the  defendant,  nor  in  rejecting 
the  instructions  prayed  by  the  plaintifl!,  yet  the  said  court  commit- 
ted an  essential  error  in  giving  the  first  instruction  asked  for  by 
the  defendant;  and  for  this  error  the  judgment  of  the  corporation 
court  must  be  reversed  and  annulled,  the  verdict  of  the  jury  set 
aside  and  a  new  trial  ordered. 

Judgment  rever^Bd, 


Baltimore  a^d  Ohio  Bailroad  Co.  v.  Wightkan's  Admihis- 

TEATOR. 

(89  Gratt.  4SL) 

Foreign  eoTporoHon — liability  to  he  iued  m  resident. 

A  railroad  oorporatlon,  incorporated  in  Maryland,  but  leasing  and  aperaltng  a 
imilroad  in  Virginia,  is  sabject  to  suit  in  Virginia,  and  la  not  entfUad  to  a 
removal  of  the  cause  to  tUe  Federal  court. 
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ACTION  for  negligence.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appealed.  The  opinion  states  the  facts. 

Williams  <&  Brother,  for  appellants. 

M.   WaUon,  for  appellee. 

Staples,  J.  A  preliminary  question  in  this  case  to  be  settled 
is,  whether  the  Circuit  Court  erred  in  refusing  to  remove  the  case 
to  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Virginia.  Tho  defendant,  the  Baltimore  and  Ohio  Railroad 
Company,  is  a  corporation  chartered  by  the  State  of  Maryland.  It 
is  also,  and  was  when  this  suit  was  brought,  the  lessee  of  a  railroad 
from  Strasburg  to  Harrisonburg,  in  this  State,  belonging  to  the 
Virginia  Midland  Railroad  Company,  a  Virginia  corporation,  and 
was  controlling  and  operating  said  railroad  under  said  lease,  as 
owner  and  proprietor,  at  the  time  of  the  injuries  committed,  as  set 
forth  in  the  declaration.  The  defendant  has  not  produced  the 
lease  nor  given  eviciencc  of  its  contents.  We  are,  therefore,  not 
informed  as  to  the  precise  terms  and  conditions  upon  which  the 
lease  was  granted.  All  that  we  know  is,  that  the  defendant  is 
operating  the  road  as  owner  and  exercising  the  powers  and  privi- 
leges gninted  its  lessor  by  the  charter  of  incorponition.  What, 
then,  is  the  status  in  Virginia  of  the  defendant,  a  Mar3iand  corpo- 
ration, with  reference  to  this  road? 

The  cases  generally  agree  that  a  corporation  created  by  the  laws 
of  one  State  can  have  no  legal  existence  outside  of  the  limits  of 
that  State.  It  may,  however,  make  contracts,  transact  business, 
and  even  exercise  corpoi*ate  functions  iu  another  State  with  the 
consent  of  the  latter,  express  or  implied.  In  the  Baltimore  and 
Ohio  7?.  R.  Co.  V.  Oallahtie's  Administrator ,  12  Oratt.  655,  this 
court  decided  that,  under  the  statutes  authorizing  that  company  to 
construct  its  road  across  the  territory  of  Virginia,  the  Baltimore 
and  Ohio  Railroad  Company,  as  to  such  road,  was  to  be  regarded 
as  a  Virginia  corporation. 

In  .Rail/road  Company  v.  Harris^  12  Wall.  65,  the  Supreme  Court 
of  the  United  States  decided  that  the  Baltimore  and  Ohio  Railroad 
Company  having  under  an  act  of  Congress  constructed  a  lateral 
branch  of  its  road  in  the  District  of  Columbia,  was  by  reason  thereof 
liable  to  suit  in  that  district  as  if  it  had  been  an  independent  corpo- 
istion  of  that  locality. 

Vol.  XXVI  — 49 
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The  court  did  not  rest  its  decision  upon  the  ground,  however, 
that  the  act  of  Congress  had  made  the  Baltimore  and  Ohio  Sailroad 
Company  a  corporation  of  the  district,  but  upon  the  ground  that 
the  act  operated  as  a  license  to  the  company  to  construct  its  road 
there;  and  having  accepted  the  license,  the  company  had  placed 
itself  in  the  position  of  a  domestic  corporation  for  all  the  purposes 
at  least  of  being  sued  in  that  locality.  The  court  say  they  oonid 
see  no  reason  why  one  State  may  not  make  a  corporation  of  an- 
other State,  as  there  organized  and  conducted,  a  corporation  of 
its  own.,  quo  ad  hoc  any  property  within  its  territorial  limitB. 
See,  also,  Maryland  v.  Northern  Central  R,  R.  Co.,  18  Md.  193; 
Spragve  v.  Hariford,  Prov.  <£  Fiahh,  R.  R.  Cb.,  5  B.  L  233; 
Ooshorn\,  Supervisors,  1  W,  Va.  308;  The  Pemisylvania  R.R,Oo.y^ 
Sly,  65  Penn.  St.  205;  Pomeroy  v.  New  York  and  New  Haven  R. 
R.  Co.,  4  Blatchf.  122.  The  Baltimore  and  Ohio  Railroad  Com- 
pany, as  a  corporation  of  Maryland,  can,  of  course,  have  no  legal 
existence  outside  of  that  State,  but  as  the  lessee  of  a  Virginia  rail- 
road company,  exercising  all  the  functions  and  powers  of  the  Iatt«r, 
it  may  be  subject  to  all  its  duties  and  obligations.  This  mnst 
necessarily  be  so,  upon  the  authority  of  the  cases  cited,  if  that  com- 
pany is  acting  under  any  license  granted  by  the  State  of  Virginia- 
Under  such  circumstances,  so  acting,  it  must  be  treated  as  a  Vir- 
ginia corporation  quo  ad  hoc  the  line  of  railroad  under  its  control, 
so  far  at  least  as  its  liability  to  our  own  citizens  is  concerned.  It 
can  only  escape  tliese  consequences  by  showing  that  it  is*  exercising 
corporate  powers  here  without  permission  of  the  State,  and  conse- 
quently that  it  is  a  tort  feasor  or  trespasser.  Whether  the  com- 
pany obtained  the  Icaise  imder  any  statute  or  provision  in  the 
charter  of  Virginia  roads  does  not  appear  —  none  was  shown  to  the 
court  and  none  was  claimed  in  the  argument  It  may  be  a  very 
grave  question  whether  a  corporation  of  tins  State  can  be  permitted 
to  convey  its  franchises  to  a  foreign  corporation,  so  as  to  enable  the 
latter  to  exercise  corporate  rights  and  powers  here  without  some 
such  authority.  The  purposes  of  this  case  do  not  require  a  decision 
of  this  question. 

If  the  Baltimore  and  Ohio  Railroad  Company  is  controlling  and 
operating  the  Valley  road  without  permission  of  the  State,  it  cer* 
tainly  cannot,  therefore,  claim  exemptions  and  immunities  to  which 
it  could  not  be  cMititled  if  it  had  obtained  such  permission.  The 
company  derives,  all  its  powers  and  privileges  from  the  charter  of 
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the  company  which  owns  the  road;  it  mast  be  subject  to  all  the 
dnties  imposed  oii  that  company,  and  amoug  these  is  the  obligation 
to  •answer  in  onr  own  courts  to  our  own  citizens  for  any  damage 
resulting  from  its  conduct. 

If  under  authority  of  law  or  on  principles  of  comity  a  foreign  cor- 
poration is  allowed  to  hold  property  and  exercise  corporate  func- 
tions in  this  State,  it  must  also  submit  to  the  jurisdiction  of  onr 
courts  in  controversies  with  our  citizens.  If  it  claims  the  privi- 
leges and  immunities  of  a  domestic  corporation,  it  must  also  per- 
form the  duties  and  answer  to  all  the  liabilities  of  a  Virginia  corpo- 
ration. 

It  is  estopped  by  it«  conduct — by  its  exercise  of  corporate  func- 
tions here  under  a  Virginia  charter  —  to  deny  that  it  is  a  Virginia 
corporation  for  all  the  purposes  of  Virginia  jurisdiction. 

The  learned  counsel  for  tlie  defendant  referred  to  the  case  of 
Bnllimore  £  Ohio  R.  R.  Co»  v.  Cary,  decided  by  the  Supreme  Court 
of  Ohio,  28  Ohio  St.  218,  in  which  a  somewhat  different  view  is 
taken  from  that  which  is  here  presented.  It  will  be  seen  that  the 
decision  in  that  case  is,  in  a  great  measure,  based  upon  the  statute^ 
of  Ohio,  not  in  force  here.  The  court  was  not  unanimous,  and  we 
thiuk  the  dissenting  opinion  contains  the  moi*e  satisfactory  doc- 
trine upon  tlie  question.  We  are,  therefore,  of  opinion  that  the 
Circuit  Court  did  not  err  in  refusing  to  remove  the  case  to  the 
Circuit  Court  of  the  United  States. 

[Omitting  questions  of  pleading,  evidence,  and  damages.] 

Judgment  affirmed. 


Chrismak's  Admx.  v.  Hakman. 

(29  Oratt.  494.; 
Subrogation  — former  adjudication » 

k  second  indoraer  haviofp  giyen  an  injunction  bond  in  a  suit  upon  the  note,hii 
rarely  in  that  bond,  who  hattbeen  compelled  io  pay  the  amount  of  the  note, 
may  recover  it  from  the  first  indorser. 

Id  a  suit  upon  a  note  against  maker  and  indorser,  a  decree  was  rendered  ia 
favor  of  the  first  indorser;  but  it  not  appearing  upon  the  face  of  the  record, 
nor  by  extrinsic  evidence,  that  the  adjudication  was   upon  the  merits,  and 
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that  it  decided  the  respective  rights  of  the  indorsers  as  between  tiieinselvei» 
held,  that  the  surety  of  the  second  indorser,  wlio  has  been  compelled  to  paj 
the  note,  is  not  estopped  by  that  adjudication  from  reooarse  against  the 
first  iudorser. 

SUIT  ta  recover,  from   the  first  iiKlorser,  the  amount  of  a  note 
which  the  surety  of  the  second  indorser  had  been  compelled 
to  pay.    The  opiniou  states  the  facts. 

Richard  Parker  and  H,  Conrad^  for  appellant. 
Barton  &  Boyd,  for  appellees. 

Burks,  J.  This  is  a  controversy  between  the  representatives  of 
the  first  and  second  indorsers  of  a  negotiable  note.  The  appellee, 
Harman,  as  the  surety  on  an  injunction  bond  of  White,  the  second 
indorser,  was  compelled  by  suit  to  pay  the  amount  of  the  note  to 
the  liolder,  and  he  filed  his  bill  to  be  substituted  for  indemnity  to 
the  rights  of  White,  who  was  insolvent,  against  the  personal  repre- 
sentative of  Chrisman,  the  first  indorser. 

An  examination  of  the  record  satipfies  mo  that  both  of  these 
indorsers  had  become  bound  to  the  holder  for  the  payment  of  this 
note.  The  note  was  not  paid  at  maturity  by  the  makera,  was  duly 
protested  for  non-payment,  and  each  indorser  had  due  notice  of 
the  dishonor.  This  is  shown  by  tlie  notarial  certificate  filed  with 
Harman's  bill.  The  Circuit  Court  gave  Harman  a  decree  against 
the  personal  representative  of  Chrisman  according  to  the  prayer  of 
his  bill. 

It  is  objected  in  the  first  place,  by  the  appellant's  counsel,  that 
this  was  not  a  case  for  the  application  of  the  equitable  doctrine  of 
subrogation.  I  do  not  think  the  objection  well  founded.  The 
indorsers  were  severally  and  successively  bound  by  their  respective 
indorsements,  and  inter  se  Chrisman  was  primary  debtor  and  White 
a  quasi  surety.  If  White,  as  indorser,  had  paid  the  note  to  the 
holder,  it  would  not  have  been  discharged  or  extinguished,  but  he 
would  have  had  the  right  to  hold  it  as  a  subsisting  security  against 
the  prior  indorser  for  the  amount  paid.  A  bill  is  not  discharged 
and  finally  extinguished  until  paid  by  or  on  behalf  of  the  acceptor, 
nor  note  until  paid  by  or  on  behalf  of  the  maker.  Byles  on  Biilti 
side  p.  220. 

Harman,  as  surety  on  the  injunction  bond^  became  bound  for 
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the  payment  of  the  note  on  which  a  decree  had  been  rendered 
against  White,  and  when  and  as  soon  as  payment  was  made  by  him 
ho  became  entitled  in  equity  to  the  benefit  of  all  the  securities  held 
by  White,  his  principal,  for  his  indemnity,  and  to  be  substituted  in 
equity  to  all  the  remedies  of  White  to  enforce  such  securities.  The 
note,  although  thus  paid,  was  not  extinguished,  but  continued  a 
security  for  the  amount  paid,  to  which  Harman  became  entitled  in 
equity  to  resort  for  his  indemnity.  This  conclusion  results  from 
the  equitable  doctrine  of  subrogation,  and  is  supported,  I  think, 
by  the  authorities. 

But  it  is  further  contended  by  the  appellant's  counsel,  that  even 
if  a  court  of  equity  had  jurisdiction  to  grant  relief  upon  the  prin- 
ciple of  subrogation,  yet  Harman,  standing  in  White's  shoes,  is 
coiicladed  by  the  decrees  of  November,  18G9,  and  June,  1874.  The 
doctrine  of  res  judicata  and  estoppel  generally  is  stated  at  large  by 
Mr.  Conway  Robinson,  in  the  7th  volume  of  his  pi-actice,  from 
page  1  to  page  482.  The  rule,  as  stated  by  Mr.  Justice  Field  of 
the  Supremo  Court  of  the  United  States,  will  suffice  for  this  case. 
In  Hughes  v.  K  States,  4  Wall.  236,  he  says  :  "  In  order  that  a 
judgment  may  constitute  a  bar  to  another  suit,  it  must  be  rendered. 
in  a  proceeding  between  the  same  parties  or  their  privies,  and  the 
point  of  controversy  must  be  the  same  in  both  cases,  and  must  be 
determined  on  its  merits.  If  the  first  suit  was  dismissed  for  defect 
of  the  pleadings,  or  parties,  or  a  misconception  of  the  form  of  pro- 
ceeding, or  the  want  of  jurisdiction,  or  was  disposed  of  on  any 
ground  which  did  not  go  to  the  merits  of  the  action,  the  judgment 
rendered  will  prove  no  bar  to  another  suit." 

Again,  in  a  still  more  recent  opinion,  the  same  learned  judge 
Bays  :  "  It  is  undoubtedly  settled  law  that  a  judgment  of  a  court  of 
competent  jurisdiction  upon  a  question,  directly  involved  in  one 
suit,  is  conclusive  as  to  that  question  in  another  suit  between  the 
same  parties.  Hut  to  this  operation  of  the  judgment  it  must  appear 
either  upon  the  face  of  the  record  or  be  shown  by  extrinsic  evi- 
dence, that  the  precise  question  was  raised  and  determined  in  the 
former  suit  If  there  be  any  uncertainty  on  this  head  in  the  record, 
as  for  «^xample,  if  it  appear  that  several  distinct  matters  may  have 
been  litigated,  upon  one  or  more  of  which  the  judgment  was 
rendered,  the  whole  subject-matter  of  the  action  will  be  at  large 
and  open  to  a  new  contention,  unless  the  uncertainty  be  removed 
by  extrlDsie   evidence   showing  the  precise  point  involved    *ind 
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determined.  To  apply  the  judgment  and  give  effect  to  the  adjudi- 
cation actually  made,  when  the  record  leayes  the  matter  in  doubty 
such  evidence  is  admissible.  ♦  ♦  ♦  *  ♦ 

"  According  to  Coke,  an  estoppel  must  be  '  certain  to  every 
intent;  ^  and  if  upon  the  face  of  a  record,  any  thing  is  left  to  con- 
jecture as  to  what  was  necessarily  involved  and  decided,  there  is  no 
estoppel  in  it  when  ])leaded,  and  nothing  conclusive  in  it  when 
offered  as  evidence."     Russell  v.  Place,  94  TJ.  S.  (4  Otto)  006. 

Applying  the  law  tjjus  laid  down,  I  am  of  opinion  that  neither 
the  decree  of  November,  1869,  nor  the  decree  of  June,  1874,  con- 
stitutes any  bar  to  the  relief  which  was  prayed  and  granted  in  this 
case. 

Tlie  first-named  decree  was  made  in  a  suit  brought  by  the  holder 
of  tiie  note  against  the  makers  and  the  two  indorsers,  equitable 
jurisdiction  being  based  on  the  ground  that  the  note  was  lost 
Chrisman  nnswered  the  bill  and  denied  his  liability  as  indorser. 
White  made  default,  and  at  the  hearing  of  the  cause,  no  evidence 
being  offered  by  the  complainant  to  contradict  Chrisman's  answen 
the  bill  was  dismissed  as  to  him  and  a  decree  entered  against  the 
makers  and  White  for  the  amount  of  the  note.  No  qaestion  was 
niised  or  decided  between  the  indorsers  as  to  their  respective  righti 
and  obligations  touching  the  note.  The  litigation  was  wholly 
bctvveen  the  complainant  in  the  bill  on  theoneside,  and  the  defend- 
ants on  the  other,  nor  was  any  such  case  made  either  by  the  pleadings 
or  proofs  as  warranted  any  decree  between  these  defendants.  After 
this  decree,  the  lost  note  was  fonnd,  and  with  it  the  notarial  cer- 
tificate, from  which  it  appeared  that  the  note  had  been  regularly  pro- 
tested for  non-payment,  and  that  each  indorser  had  due  notice. 
Thereupon  White  filed  his  bill  against'  the  holder  of  the  note,  the 
makers  and.  Chrisman,  alleging  the  finding  of  the  ncte  and  the 
facts  connected  with  it,  and  praying  that  the  decree  of  November, 
18G9,  be  reviewed  and  reversed,  or  at  least  modified  so  far  as  to  hold 
Chrisman  liable  as  prior  indorser  and  compel  him  to  make  pay- 
ment of  the  note  to  the  exoneration  and  relief  of  ^Vhite,  who  was 
only  secondarily  bound. 

Chrisman  answered  and  demurred  to  the  bill  in  the  same  plead- 
ing, and  at  the  hearing  the  bill  was  dismissed.  In  the  decree  no 
mention  is  made  of  the  demurrer  as  distinguished  from  the  answer, 
for  the  reason,  no  doubt,  that  the  demurrer  was  regarded  and 
treated  as  of  the  same  pleading  with  the  answer.    Six  causes  of 
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demurrer  were  specially  asHigned,  and  most  of  them,  as  will  appear 
on  examination,  do  not  touch  the  merits  of  the  controvei'sy.  For 
example,  one  cause  assigned  is,  that  the  bill  was  filed  without  the 
leave  of  the  court ;  another,  that  the  decree  complained  of  was  not 
final  as  to  the  complainant;  and  another,  that  the  decree  had  never 
been  obeyed  and  performed  by  the  complainant,  by  which  was 
doubtless  intended  that  the  complainant  had  not  paid  the  sum  (the 
amount  of  the  note)  decreed  against  him,  and  therefore  his  bill  was 
prematurely  filed. 

It  dees  not  appear  by  the  record  upon  what  grounds  the  bill  was 
dismissed,  whether  upon  the  merits  or  upon  some  of  the  special 
causes  of  demurrer  not  involving  the  merits,  and  as  no  extrinsic 
evidence  was  furnished  in  the  subsequent  suit,  if  indeed  any  could 
be  in  such  a  case,  sliowing  the  precise  point  involved  and  decided 
in  the  former  suit,  according  to  the  authority  of  Russell  v.  Place, 
i^npra^  ^  the  whole  subject-matter  of  the  action  was  at  large  and 
open  to  a  new  contention." 

In  this  '*  new  contention,"  I  am  satisfied  that  justice  has  been 
done  between  the  parties,  and  I  am  of  opinion  to  afi&rm  the  decree 
of  the  Oircait  Court 

Decree  affirmed. 


Cecil  v.  Hicks. 

(23  Oratt.  1.) 
IfUerut^^eonventional  rate — effect  of  eon$Htutumal  repeal, 

Aonled  promissory  note  was  execated  iti  Virginia,  payable  six  months  from 
dale  with  interest  at  the  rate  of  twelve  per  cent  from  date.  The  Constito- 
tion  then  fixed  the  lawful  rate  of  interest  at  six  per  cent,  but  permitted 
parties  to  agree  on  any  higher  rate  not  exceeding  twelve  ptrcent.  Subse- 
quent to  the  execution  of  the  note  the  conventional  rate  was  abolished. 
Held,  ())  that  the  couHtitntional  modification  did'not  affect  the  agreement  in 
the  note  ;  and  (2)  that  the  note  bore  the  conventional  rate  of  interest  until 
it  was  paid,  although  not  paid  at  maturity.* 


*Seeaa  to  the  first  point,  HuhlMinl  v.  Cillahan,4ii  Conn.  624:19  Am  Bep.  664.  As  to  the 
nooDd  point,  see  In  harmony  with  this  case,  Ovet-ton  v.  IMtotiy  9  Heisk.  762  ;  24  Am.  Rep. 
W;  contra,  Ekitnn  v.  Bm"8807iawZ(,  67  Me.  540;  24  Am.  Rep.  62  ;  Newton  v.  Kcnncrl\h 
SI  Aik.  686;  S5  Am.  Rep.  892.  In  harmony  with  this  cast;  on  the  first  point,  tee,  also,  8ty» 
V.  ConUnentidlA/^  ins.  Co.  44  Conn.  300;  pr^t,  p. 4(i9. 


0 


VIRGINIA, 


Cecil  ▼.  Hicks. 


ACTION  on  a  sealed  note  executed  by  the  plaintiffs  in  error  to 
the  defendant  in  error,  payable  six  months  from  date,  with 
interest  at  the  rate  of  twelve  per  cent  per  annum  from  date.  The 
opinion  states  the  facts. 

Stras  and  Henrys  for  appellants. 

J.  Stras t  8r,,  and  S.  C,  Oraham,  for  appellee. 

MoNCURE,  P.  The  only  question  presented  by  the  case  to  thiB 
conrt  for  decision  is :  Did  the  Circuit  Court  err  in  rendering  judg- 
ment for  interest  on  the  said  principal  sum  at  the  rate  of  twelve 
per  cent  per  annum  from  the  date  of  said  bill  till  payment;  instead 
of  interest  thereon  at  that  rate  from  said  date  till  the  maturity  of 
said  bill,  and  at  the  rate  of  Ax  per  cent  per  annum  from  such  mata* 
rity  until  payment? 

It  is  admitted  by  the  obligors  that  they  are  bound  to  pay  inter- 
est as  well  after  as  before  the  maturity  of  the  bill,  and  until  pay- 
ment ;  but  they  contend  that  the  rate  at  which  they  are  liable, 
after  the  maturity  of  the  bill,  is  not  the  contract  rate  of  twelve  ;96r 
cent  per  annum,  but  the  general  rate  prescribed  by  law  of  six  per 
cent  per  annum.  They  admit  that  if  the  contract  had  expressly 
stipulated  for  the  payment  of  interest  at  the  rate  of  twelve  per 
cent  per  annum,  until  payment,  it  would  have  been  recoverable 
accordingly,  because  they  admit,  very  properly,  that  such  a  con- 
tract would,  at  tiie  date  of  said  bill,  have  been  lawful.  But  they 
contend,  that  while  the  contract  is  express  for  the  payment  of 
interest  at  the  rate  of  twelve /^er  cent  per  annum  from  the  date  to 
the  maturity  of  the  bill,  it  is  neither  express  nor  implied  for  the 
payment  of  interest  at  that  rate  after  such  maturity;  and,  therefore* 
the  genci*al  rate  prescribed  by  law,  of  six  per  centum  per  annum, 
then  applies  to  the  case.  Let  us  now  inquire  whether  this  view  of 
the  law  be  correct  or  not. 

There  has  yet  been  no  express  decision  of  the  question  by  thiB 
court  But  principles  have  recently  been  decided  by  this  court  in 
regard  to  the  subject  of  interest  which  go  very  far  toward  the 
decision  of  the  question,  and  seem  to  lead  to  that  as  a  legitimate 
resulL  Roberts^  Administrator  v.  Cocke,  etc.;  Murphy  Y.Chi8kinf$ 
AdmW,  28  Oratt.  207;  Cecily.  Barrett, etc. ;  LinJeous,  assignee,  ▼. 
Shafer;  Oarnand  v.  Childress;  Kenfs  AdmW  v.  Kent*s  Adminisirth 
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ior^  recently  decided,  but  not  yet  reported ;  except  that  the  first  two 
of  the  said  cases  have  been  reported  in  the  Virginia  Law  Journal 
for  March,  1877, 168-178.  See,  also,  Chapman^s  AdniWs  v.  Shephsrd^s 
AdmWy  etc.,  24  GU'att.  377,  and  Crenshaw  v.  Seigfried,  id.  272, 
referred  to  in  the  opinion  of  the  court  in  the  said  first  two  cases 
above  cited. 

In  that  opinion,  which  was  delivered  by  Judge  Bubks,  it  was 
declared,  that  "  in  contracts  for  the  payment  of  a  certain  sum  of 
money,  interest  on  the  principal  sum  is  a  legal  incident  of  the  debt» 
and  the  right  to  it  is  founded  on  the  presumed  intention  of  the 
parties;"  and  that  ''wherever  there  is  a  contract,  express  or 
implied,  for  the  payment  of  legal  interest,  the  obligation  of  the 
conti-act  extends,  as  well  to  the  payment  of  the  interest,  as  it  does  to 
the  payment  of  the  principal  sum,  and  neither  the  courts  nor  the 
juries  ever  had  the  arbitrary  power  to  dispense  with  the  performance 
of  such  contract,  either  in  whole  or  in  part." 

This  declaration  thus  made  in  the  two  cases  was  afterward  re-af- 
firmed in  the  other  unreported  cases  above  referred  to,  and  may  now 
be  considered  as  the  settled  law  of  the  land. 

Interest,  then,  being  an  incident  of  a  debt  due  by  contract  in  the 
absence  of  a  stipulation  in  the  contract  to  the  contrary,  is  as  much 
a  part  of  the  debt  as  the  principal  itself ;  and  the  only  question  is^ 
at  what  rate  is  the  interest,  after  the  maturity  of  the  debt,  to  be 
eomputed  in  this  case,  at  the  rate  of  twelve  per  cent  per  annum,  at 
which  the  loan  was  expressly  made  for  six  months;  or  at  the  rate  of 
six  per  centum  per  annum,  the  general  rate  of  interest  prescribed  by 
law  for  cases  in  which  there  is  no  legal  contract  to  the  contrary. 

At  the  date  of  the  contract  in  this  case,  to  wit:  the  18th  of 
October,  1871,  the  provision  of  the  new  Constitution  was  in  force, 
which  declared  that,  ''  upon  debts  hereafter  contracted,  it  shall  be 
lawful  to  receive  any  rate  of  interest,  not  exceeding  twelve  per  centum 
per  annum,  which  may  be  agreed  upon  by  the  parties  and  be  speci« 
fied  in  the  bond,  note  or  other  writing  evidencing  the  debt.  When 
there  is  no  such  agreement,  the  rate  of  interest  shall  be  six  per  centum 
per  annum  for  the  use  and  forbearance  of  every  hundred  dollars.'* 
Const,  art  X,  §  22. 

This  provision  of  the  Constitution  has  been  since  abolished,  bat 
ot  course  its  abolition  can  have  no  effect  upon  a  contract  made 
under  and  in  pursuance  of  it 

Now  which  rate  of  interest  must  we  consider  as  an  incident  of 
Vol.  XX  VL—  50 
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the  debt  and  as  part  of  the  contract  in  this  case  after  the  matariij 
of  the  debt;  twelve  per  centum  per  annum^  the  rate  expressed  in  the 
coctracfcy  at  least  as  to  the  period  between  tlie  date  and  themaiiiri^ 
of  the  debt;  or  six  per  centum  per  amium,  the  rate  prescribed  by  law 
in  the  absence  of  an  agreement  for  another  and  legal  rate  ? 

We  are  of  opinion  that  interest  at  the  rate  of  twelve  per  centum  per 
annum,  the  rate  expressed  in  the  contract,  must  be  considered  as 
an  incident  of  the  debt  and  as  part  of  the  contract  in  this  case,  as 
well  after  the  matnrity  of  the  debt  as  before  such  maturity;  and  not 
interest  at  the  rate  of  six  per  centum  per  anntim  only. 

It  was  as  competent  for  these  parties  to  agree  upon  twelve  as  npoo  six 
per  centum  per  annum^  as  the  rate  of  interest  upon  the  debt  until  its 
payment;  and  wo  arc  of  opinion  that  they  did  a^rci*  u[)()a  twelm&nA 
not  upon  six  per  cenlnni  /wr  annum  i\s  the  rate  in  this  cjise.  We 
think  their  contract  ought  to  be  construed  precisely  as  if  the  words 
'•till  paid  "  had  been  inserted  therein  after  the  words  "from  date" 
and  that  such  was  their  obvious  meaning.  They  no  doabt  omitted 
the  words  ''  till  paid,"  because  they  considered  it  only  necessary  to 
agree  on  some  legal  rate  of  interest  and  the  date  from  which  it 
should  commence,  believing  that  it  would,  of  course,  continae  to 
run  until  payment.  They  never  could  have  intended  that  if  defanlt 
were  made  by  the  debtor  in  the  payment  of  the  debt  at  maturity, 
he  should  thereafter  pay  interest  at  only  one-half  of  the  rate  he 
had  agreed  to  pay  for  the  period  during  which  he  had  a  right  under 
the  contract  to  withhold  the  principal.  As  it  would  have  been  per- 
fectly lawful  for  the  parties  to  have  expressed  the  words  ''till  paid" 
in  their  contract,  if  they  had  considered  it  necessary  to  hare  done 
so,  to  make  their  meaning  plain  to  that  effect,  and  as  it  is  perfectly 
certain  that  they  would  have  done  so,  if  they  had  anticipated  any 
default  in  payment,  or  any  doubt  or  difficulty  in  regard  to  the  lia- 
bility of  the  debtor  for  the  contract  rate  of  interest  till  payment  in 
case  of  such  default,  can  there  be  any  doubt  that  such  was  the 
meaning,  if  not  the  very  words  of  the  contract  ?  The  use  of 
money  is  a  valuable  consideration.  In  the  absence  of  legislation 
on  the  subject,  the  parties  to  a  loan  might  fix  the  rate  of  interest 
at  their  pleasure.  The  general  rate  has  been  fixed  by  legislation  at 
six  per  centum  per  annum;  at  the  date  of  the  contract  in  question, 
the  parties  were  authorized  to  agree  upon  a  rate  not  exceeding  twelve 
per  centum  per  annunu  In  this  case  they  agreed  on  that  rate ;  no 
doubt  because  the  money,  at  that  time,  and   under  the   ciroimi* 
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stances  which  fchen  existed,  was  considered  to  be  worth  interest  at 
that  rate,  both  to  the  lender  and  the  borrower  ;  and  they  stipu- 
lated accordingly,  agreeing  and  expecting,  no  doubt,  that,  at  the 
cud  of  six  months,  the  principal  and  interest  would  be  paid  by  the 
borrower  to  the  lender  or  be  used  by  the  lender  to  be  used  by  the 
latter  as  might  be  most  to  his  interest.  The  borrower  made  default 
and  withheld  both  principal  and  interest  after  they  became  payable. 
There  is  no  evidence  of  the  extent  of  the  loss  on  the  side  of  the 
lender,  or  gain  on  the  side  of  the  borrower,  which  has  resulted  from 
this  default.  Is  it  right  to  let  the  borrower,  who  could  not  obtaiu 
the  money  for  six  months,  at  a  less  rate  than  twelve  per  cent  per 
annum,  have  it  for  an  indefinite  period  thereafter  at  half  that 
rate  against  the  will  of  the  lender  ?  Would  one  man  in  a  hun- 
dred have  supposed  that  this  default  in  paying  his  debt  at  matu- 
rity would  entitle  him  to  withhold  the  principal  indefinitely  there- 
after at  one-half  of  the  contract  rate  of  interest  for  the  agreed 
period  of  the  loan  ?  Would  not  every  man  expect  that  in  case  of 
default  he  would  be  liable  for  the  same  rate  of  interest  as  long  as 
he  continued  in  default?  And  must  we  not  consider  that  to  have 
been  the  agreement  and  understanding  of  the  parties  in  such  an 
event  ? 

A  great  many  cases  have  been  cited  by  the  counsel  on  both  sides, 
in  their  printed  arguments  in  this  case.  They  are  conflicting  ;  and 
it  may  be  doubtful  on  which  side  is  the  preponderance  in  numbers. 
Bat  we  consider  it  unnecessary  to  review  them  in  detail,  or  even 
to  repeat  the  citations  here.  We  have  examined  all  or  most  of 
them  which  were  accessible  to  us,  and  they  have  not  affected  the 
views  to  which  we  have  been  brought  by  an  examination  and  con- 
sideration of  our  own  Constitution  and  statutes,  and  decisions  on 
the  subject 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error  in  tho 
jadgment^  and  that  it  ought  to  be  affirmed* 

Judgmeni  affirmed. 


J 
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(?3  Gratt.570.) 

Exemplary  damages  for  death  caused  hy  toranffful  aet. 

Under  a  statu te  giving  an  action  for  damages  to  the  personal  reprasentalive 
of  one  whose  death  has  been  occasioned  "  bj  the  wrongful  act,  neglect  or 
default  of  any  person  or  corporation,"  it  was  held,  where  the  deceased 
had  been  willfully  killed  by  the  defendant,  that  the  recovery  was  not 
restricted  to  the  pecuniary  lot«s  and  injury,  but  might  include  such  dam- 
ages as  the  jury  thought  *'  fair  and  just/'  and  that  the  fact  that  the  killing^ 
was  provoked  by  abusive  language  from  the  deceased  was  no  defense,  aod 
could  only  go  to  reduce  the  amount  of  damages.* 

TRESPASS  on  the  case  for  damages  for  killing  of  plaintafTs 
inteGtate.  The  evidsnce  Rhowed  that  the  defendant,  after 
receiving  repeated  abusive  language  from  the  intestate,  shot  and 
killed  him.    The  other  facts  appear  in  the  opinion. 

Meredith,  for  appellant. 

Heely  and  Walker  <&  Hundley,  for  appellee. 

Christiak,  J.  The  suit  was  brought  by  the  personal  represent- 
ative uf  Warner  to  recover  damages  of  Matthews,  and  the  7th  and 
8th  sections  of  chapter  145,  Code  of  1873,  which  provide  that  a 
claim  for  damages  may  be  maintained  by  the  personal  representa- 
tives of  one  whose  death  has  been  occasioned  "  by  the  wrongful 
act,  neglect  or  default  of  any  person  or  corporation."  The  certifi- 
cate of  facts  show  that  Warner  was  shot  and  killed  by  Matthews 
under  circumstances  which,  if  not  such  as  the  law  declares  to  be 
murder  in  the  second  degree,  or,  at  the  very  least,  voluntary  man- 
slaughter, certainly  must  be  held  to  be  a  wrongful  act.  Suit  was 
brought  by  the  administrator  of  the  deceased  under  the  statute 
above  referred  to,  and  a  verdict  was  recovered  against  the  plaintiff 
in  error  for  the  sum  of  seven  hundred  dollars,  for  which  jadgment 
was  rendered  by  the  Circuit  Court,  and  to  this  judgment  a  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court, 

*  See  Baltimore  A  Ohio  R,  R.  Co,  v.  Wiffhtman^s  Adm'r,  29  Ormtt.  01,40; 
Fay  V.  Parker,  6SN.  H.  842:  16  Am.  Rep.  270. 


I 
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[Omitting  a  point  of  pleading.] 

The  second  error  assigned  is  the  refusal  of  the  court  to  give  the 
instructions  asked  for  by  the  defendant  (plaintiff  in  error  here), 
as  set  forth  in  the  third  bill  of  exceptions,  which  instrnetion  is  as 
follows  :  "  If  the  jury,  from  the  evidence,  should  find  for  tlu 
plaintiff,  then  the  measure  of  damages  in  this  action  is  the  pecu- 
niary loss  sustained  by  Sinah  Tunnel,  the  mother  of  the  plaintiff's 
intestate,  by  reason  of  the  death  of  the  said  Montesco  Warner, 
and  the  jury,  in  assessing  the  damages,  must  confine  themselves  to 
injuries  of  which  a  pecuniary  estimate  can  be  made  in  reference  to 
a  reasonable  expectation  of  pecuniary  benefit,  as  of  right  or  other- 
wise, to  his  said  mother,  from  the  continuance  of  the  life  of  the 
said  Montesco  Warner,  and  cannot  take  into  consideration  the 
mental  suffering  occasioned  by  his  death  to  his  said  mother.'' 

This  instruction  was  refused  by  the  Circuit  Court,  and  presents 
for  oar  consideration  the  important  question,  what  is  the  true  con- 
struction to  be  given  to  the  statute  respecting  the  measure  of 
damages  which  it  prescribes  ?  Whether  the  jury  is  confined  in  its 
estimate  of  the  damages  incurred  by  the  death  of  the  party  to  the 
pecuniary  loss  thereby  sustained  by  the  party  for  whose  benefit  the 
suit  is  brought,  or  whether  they  are  justified  in  giving  punitive 
and  exemplary  damages.  This  statute,  in  this  respect,  has  never 
been  construed  by  this  court;  indeed,  it  hiis  been  upon  the  statute 
book  but  a  few  years,  and  few  cases  have  arisen  under  it  in  this 
State.  We  must,  therefore,  look  to  the  English  statute  and  the 
statutes  of  other  States  of  the  Union,  and  the  decisions  under 
those  statutes  in  order  to  arrive  at  the  true  interpretation  to  be 
given  to  our  own. 

The  seventh  section  of  our  statute  is  totidem  verbis  with  the 
corresponding  section  of  the  English  statute  :  "  §  7.  Whenever 
the  death  of  a  person  shall  be  caused  by  the  wrongful  act,  neglect 
or  default  of  any  person  or  corporation,  and  the  act,  neglect  or 
default  is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured,  or  if  she  be  a  married  woman,  her  husband, 
either  separately  or  together  with  her,  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  corporation  which,  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as  amount 
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in  law  to  a  felony;  provided,  that  in  no  case  shall  the  reooTCiy 
exceed  the  sum  of  ten  thousand  dollars."  The  second  sectioc  of 
the  English  statute  provides  that  ''  every  such  action  shall  be  for 
the  benefit  of  the  wife,  husband,  parent  and  child  of  the  person 
whose  death  shall  be  so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  the  person  deceased;  and 
in  every  such  action  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whose  benefit  such  action  shall  be  brought; 
and  the  amount  so  recovered,  after  deducting  the  costs  not  recov- 
ered from  the  defendant,  shall  be  divided  amongst  the  before-men- 
tioned parties  in  such  shares  as  the  jury,  by  their  verdict,  shall 
find  and  direct." 

The  statutes  of  most  of  the  States  of  the  Union  do  not  differ  ma- 
terially from  the  English  statute,  except  as  ,to  the  parties  who  may 
recover,  and  for  whose  benefit  suit  may  be  brought,  and  except  as 
to  the  limitation  of  the  amount  that  may  be  reco\ered.  In  nearly 
all  of  them  the  recovery  is  limited  either  in  express  terms,  or  by 
necessary  implication  to  such  damages  as  are  pecuniary  and  actual, 
and  not  exemplary.  Under  the  English  act,  and  those  modelled 
after  it  in  the  States,  the  courts  have  uniformly  held  that  nothing 
can  be  allowed  as  damages  under  those  statutes  on  account  of  the 
physical  or  mental  sufferings  of  the  deceased,  or  for  the  sorrow, 
sufferings  or  grief  of  the  surviving  relatives  who  may  be  entitled  to 
recover,  but  that  the  damages  provided  for  and  recoverable  under 
them  arc  only  such  as  are  pecuniary  and  actual,  and  not  exemplary. 
Field  on  Damages,  §  630,  and  cases  there  cited. 

But  these  decisions,  many  of  which  were  strongly  relied  on  by 
the  learned  counsel  of  the  appellant,  are  made  under  statutes  which, 
either  in  terms  or  by  fair  construction,  forbid  the  recovery  of  puni- 
tive and  exemplary  damages.  Such  decision  can  only  be  authority 
when  we  find  the  statutes  upop  which  they  are  founded  of  like 
character  with  ours.  The  Virginia  statute  differs  most  materially 
from  the  English  statute  and  those  of  the  States  (as  nearly  all  are) 
modelled  upon  the  English  statute,  in  this  most  important  partic- 
ular. In  the  section  which  defines  the  character  of  the  damages 
recoverable  under  these  statutes,  the  English  statute  declares  that 
"  in  every  such  action  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  deiith  to  the 
parties  respectively  for  whose  benefit  such  action  shall  be  broaghf* 
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Tbe  statute  of  New  York,  and  of  all  the  other  States,  modelled 
npoD  the  English  statute,  are  found  to  be  in  the  following  terms, 
or  those  of  like  imjiort :  '*  The  jury  may  giTe  such  damages  as  they 
may  deem  fair  and  just  compensation  (not  exceeding  a  specified 
sum),  with* reference  to  the  pecuniary  ifijvries  resulting  from  such 
death  to  the  parent  next  of  kin/'  etc.,  etc.  In  our  statute,  instead 
of  these  words,  or  words  of  like  import,  being  employed,  it  is  de- 
clared thaf  the  jury  in  any  such  action  may  award  such  damages 
Of  to  it  mat/  seem  fair  a)i(ljtif<f,'^  lite.  Certainly,  in  the  Virginia 
statute,  there  are  no  words  of  limitation  as  in  the  English  statute, 
and  those  modelled  thereon,  confining  tlie  jury  in  the  assessment 
of  damages  to  merely  pecuniary  injury  ;  but,  by  the  very  terms  of 
the  Btsitnte,  t lie  damages  arc  such  "as  to  the  jury  may  seem  fair 
and  just."  We  are  bound  to  presume  that  the  legislature  which 
enacted  tiiis  law  was  familiar  with  the  English  statute,  and  those 
of  the  other  States  of  the  Union,  and  of  the  English  and  Ameri- 
can decisions  under  them.  And  it  is  a  most  significant  fact,  that 
with  the  English  and  American  statutes  before  them,  and  familiar 
with  the  decisions  under  them,  the  legislature,  after  following 
the  English  statute  and  the  New  York  statute  up  to  the  point 
where  the  measure  of  damages  in  the  one  case  is  declared  to  be 
**  proportioned  to  the  injury,"  and  in  the  other  **  with  reference  to 
the  pecuniary  injiiries  resulting  from  such  death,"  at  that  point, 
discarded  these  terms,  and  in  lieu  thereof  adopted  the  language, 
^'such  damages  as  to  the  jury  may  seem  fair  and  just."  It  is  im- 
possible to  conceive  that  the  omission  of  such  language,  and  the 
adoption  of  other  terms  meaning  the  very  reverse,  could  have  been 
accidental.  We  must  conclude  that  it  was  done  with  a  design, 
an4  that  design  plainly,  by  all  the  recognized  rules  of  construc- 
tion, was  to  declare  that  in  an  action  for  the  death  of  a  party  caused 
by  the  wrongful  act,  neglect  or  default  of  any  person  or  corporation 
SQch  damages  may  be  recovered  ^'  as  to  the  jury  may  seem  fair  and 
just'* 

I  think  it  is  manifest  that  the  legislature  intended,  as  in  Ken- 
tacky,  Iowa,  Connecticut  and  California  (which  States  are  excep- 
tional to  the  English  statute),  to  allow  the  jury  in  such  cases  to 
award  punitive  and  exemplary  damages. 

It  was  argued  very  earnestly  by  the  learned  counsel  for  the  appel- 
lant, that  such  a  construction  of  the  statute  as  we  have  hei*e  giveu 
would  result  in  great  injustice,  if  juries  are  to  be  turned  loose  to 
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assess  damages  according  to  their  own  motions^  as  to  compenBa- 
tion  for  the  mental  sufferings  and  agony  of  a  mother  losing  her 
child,  or  of  a  wife  losing  her  husband,  unrestniined  by  statutory 
enactment  confining  them  to  the  actual  pectin iary  uijury  resulting 
from  death.  There  are  two  answers  to  such  arguments  —  one  is 
iia  est  scripta  lex.  The  other  is  —  w^e  must  presume  the  legislature 
knew  the  force  and  effect  of  their  own  enactments.  They  must 
have  been  cognizant  of  tlie  statutes  and  the  decisions  under  them. 
And  they  must,  with  sucli  knowledge,  have  known  the  force  and 
effect  of  the  language  they  used.  It  may  be  they  intended,  as  thej 
must  have  intended  to  make  no  distinction  in  a  case  where  a  man 
of  full  vigor,  devoting  his  whole  life  and  service  to  the  support  of 
his  family,  was  killed  by  wrongful  act,  negligence  or  default,  and 
an  aged  man  or  woman,  or  a  child  or  cripple  wiio  was  utterly 
dependent,  whose  death  is  caused  in  the  same  way.  In  either  case, 
as  the  law  is  written,  the  i)erson  or  corporation  by  whose  wrongful 
act,  default  or  negligence  the  death  is  caused,  is  liable  in  damagea 
and  in  such  damages  "  as  to  the  jury  may  seem  fair  and  just." 

But  if  the  law  as  it  is  written  is  unjust  and  oppressive,  and  con- 
trary to  the  laws  of  most  of  the  other  States  of  the  Union,  it  is  for 
the  logis'laturc  to  change  the  law.  This  court  can  neither  amend  or 
annul  the  statute  law  (unless  it  be  unconstitutional).  That  is  the 
province  of  the  legislature.  This  court  can  only  interpret  the  law 
as  we  find  it;  and  so  interpreting  it,  we  are  constrained  to  say,  that 
under  our  statute  the  jury  are  not  confined  to  mere  pecuniary  dam- 
ages, and  that  the  Circuit  Court  did  not  err  in  refusing  the  instroo- 
tion  offered  by  the  plaintiff  in  error. 

'J'hc  third  ground  of  error  assigned  is  that  raised  by  the  4th  bill 
of  exceptions,  which  is  in  these  words : 

** After  the  hearing  of  the  evidence,  the  defendant,  by  his  coan- 
sel,  moved  the  court  to  instruct  the  jury  as  follows  :  *  That  if  the  jaiy 
believe,  from  the  evidence,  that  the  death  of  the  deceased,  Monteaco 
Warner,  was  the  result  of  his  own  misconduct  or  neglect,  then  the 
jury  must  find  for  the  defendant.'" 

This  instruction  the  court  refused  to  give.  I  am  of  opinion 
that  there  was  no  error  in  such  refusal.  This  is  not  a  oise  in  which 
contributory  negligeni<»  can  be  pleaded.  The  death  in  this  owe 
was  not  caused  by  negligence,  it  was  caused  by  violence  —  by  a 
wrongful  act.  It  was  sufficient  as  the  court  instructed  the  jnrj 
that  they  must  believe  the  death  was  caused  by  a  wrongfol  act 
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before  they  could  find  a  verdict  for  the  plaintiff.     If  the  death 

was  caused  in  self-defense,  then  it  was  not  a  wrongful  act;  hut 

if  it    was    caused   under   such  circumstances   as  to   constitute  a 

wroDgfal  act^  whether  it  was  murder  in  the  first  degree,  or  murder 

in    the   second  degree,  or  manslaughter,  it  is  still  a  wrongful  act, 

which  is  actionable  under  the  statute.     Whether  the  death  was 

caused  under  such  circumstances  as  the  law  would  make  murder  or 

manslaughter,  the  loss  to  those  entitled  to  recover  is  the  same.    It 

is  death  by  a  wrongful  act,  and  therefore  compensatory  in  damages^ 

though  it  may  be  in  such  case  a  question  affecting  the  measure  of 

recovery. 

[Omitting  minor  points.] 

Judgment  affirmed. 

SrAPLBSy  J.f  expressing  no  opinion  on  the  question  of  damages* 
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C»Oratt.e05.) 
SkOute  ofUmUations — pretumptiofi  ofpaymeni, 

A  statute  of  Vir^nia  prescribeB  a  limitation  of  twenty  years  in  aetions  on 
bonds,  and  provides  that  on  Iwnds  executed  before  July  1, 1850.  if  a  caose 
of  action  existed  on  that  day,  an  action  may  be  brought  within  twenty  years 
thereafter.  In  an  action  brouj^ht  in  1869,  on  a  bond  executed  in  1887,  Tield, 
that  the  statute  did  not  change  the  presumption  of  the  common  law  that  a 
bond  more  than  twenty  years  old  has  been  paid,  and  in  the  absence  of  evi- 
dence  to  robot  such  presumption,  the  action  could  not  be  maintained. 

ACTION  of  debt  on  a  bond  executed  in  1837.    Plea  of  payment. 
Some  evidence   having   boen  given  for  the  defendant,  the 
plaintiff's  attorney    requested  the  court  to  instruct  the  jury: 

"  That  as  the  act  of  limitations  has  not  been  pleaded  or  relied 
npon  by  the  defendant,  the  defendant  cannot  rely  upon  the  pre- 
sumption of  payment  arising  from  the  mere  lapse  of  time  in  defense 
of  the  plaintiff's  action.'* 

But  the  court  declined,  and  instructed  the  jury: 
'*  That  there  is  no  rule  of  law  which  authorizes  the  jury  in  this 
case  to  presume  payment  of  the  bond,  in  the  declaration  mentioned, 
froin  the  mere  lapse  of  twenty  years  since  its  execution;  but  the 
Vol.  XX VI.  —  51 
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jnry  is  authorized  to  consider  the  lapse  of  time  as  a  circnmstanoe 
or  matter  of  evidence  in  connection  with  the  other  evidence 
introduced  by  the  defendant  under  his  plea  of  payment;  it  being 
the  opinion  of  the  court  that  the  effect  of  the  statute  of  limitations 
(Code  of  Virginia,  ch.  149,  §§  5  and  19,  ed.  of  1860),  is  so  to 
change  the  law  as  to  prevent  the  defendant  from  relying  upon  the 
former  rule  of  law  which  raised  a  presumption  of  payment  of  the 
said  bond  from  the  mere  lapse  of  twenty  years.  By  this  the  coart 
means  to  say  to  the  jury,  in  explanation,  that  if  the  only  cvidcDoe 
offered  in  this  cause  were  the  writing  obligatory  in  the  declaration 
mentioned,  and  the  mere  lapse  of  time  from  its  date  to  tho  present 
time,  then  it  would  be  the  duty  of  the- jury  to  find  for  tlie  plain- 
tiff/' 
Verdict  and  judgment  for  plaintiff,  and  defendant  appealed. 

Scarburgh  &  Duffield^  for  appellant. 
M.  B.  Seatoelly  for  appellee. 

Staples,  J.  According  to  a  well-settled  rule  of  the  common 
law,  a  bond  is  presumed  to  have  been  paid  after  the  lapso  of  twenty 
years  from  tlie  time  it  becomes  due.  It  is,  however,  a  mcro  pre- 
sumption which  may  be  repelled  by  satisfactory  evidence  ;  but  in 
the  absence  of  such  evidence,  this  presumption  is  of  itself  suflicicnt 
to  sustain  a  plea  of  payment.  If  a  shorter  period  than  twenty  years 
has  elapsed,  even  a  day,  this  legal  presumption  does  not  aritc  In 
such  case,  however,  the  lapse  of  time  may  be  relied  on  in  connec- 
tion with  other  circumstances  as  evidence  of  payment.  2  Minor's 
Instil utc,  886,  and  cases  there  cited;  2  Best  on  P>idencc,  606. 

The  instruction  given  by  the  Circuit  Court  in  this  c;iso  declares 
that  this  rule  of  tlie  common  law  has  been  changed  by  statute,  so 
that  the  defendant  cannot  now  rely  upon  the  presumption  of  pay- 
ment arising  from,  the  mere  lapso  of  twenty  years,  but  the  jury  may 
consider  the  lapse  of  time  as  a  circumstance  or  matter  of  evidence 
in  connection  with  the  other  evidence  introduced  by  tho  defendant 
under  the  plea  of  payment.  The  statute  to  which  the  instruction 
refers  is  contained  in  sections  5  and  19,  chapter  149,  Codo  of  1860» 
and  was  incorporated  in  the  revisal  of  1850.  One  of  these  sections 
prescribes  a  limitation  of  twenty  years  in  actions  apon  bonds,  and 
the  other  provides  that  where  the  bond  was  executed  before  the  Ist 
of  July,  1850,  if  a  right  of  action  existed  that  day,  the  action  may 
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be  brought  within  twenty  years  thereafter.  The  learned  judge 
seems  to  have  thought  that  as  the  statute  was  passed  before  a  pre- 
sm/iption  of  payment  had  attached  to  the  bond  in  controversy,  and 
as  the  action  wjis  brought  in  1869,  within  the  time  limited  by  the 
statute,  the  defendant  could  not  rely  upon  the  bar  of  the  statute, 
neither  could  he  rely  npon  the  legal  presumption  of  payment.  The 
instruction  is  not  so  clearly  drawn  as  to  show  with  absolute  cer- 
tainty what  was  meant  by  the  court,  but  this  is  the  fair  inference 
from  the  language  used.  We  are  of  opinion  that  the  statute  in 
question  was  not  designed  to  change  the  rule  of  the  common  law. 
The  object  was  simply  to  apply  to  actions  on  sealed  instruments 
a  stiitutory  limitation  in  like  manner  as  to  actions  on  parol  con- 
tracts, the  only  difference  being  that  a  greater  time  is  allowed  in 
the  former  case  than  in  the  latter. 

Where  the  bond  has  been  executed  since  the  Ist  of  July,  1859, 
and  has  been  due  twenty  years  or  more,  the  defendant  may  rely 
npon  the  statnrory  limitation,  or  he  may  waive  that  and  take  his 
chances  before  the  jury  upon  the  mere  presumption  of  payment 
from  lapse  of  time. 

There  is  no  decision  in  our  reports  upon  this  precise  point,  but 
the  courts  have  held  substantially  this  doctrine  in  analogous  cases. 
For  example,  although  there  is  an  express  statutory  limitation  with 
respect  to  parol  contracts  in  an  action  upon  a  promissory  note,  the 
defendant,  without  pleading  the  limitation,  may  rely  upon  the  pre- 
sumption of  payment  after  the  lapse  of  twenty  years.  In  Duffield 
V.  Creed,  5  Esp.  52,  which  was  an  action  of  assumpsit  upon  a  i)rom- 
issory  note,  with  a  plea  of  payment,  Lord  Ellenbo bough  said: 
**  If  this  had  been  a  bond,  twenty  years  would  have  raised  a  pre- 
sumption of  payment,  in  which  case  he  would  have  left  the 
presumption  to  the  jury,  and  he  thought  as  this  note  was  unac- 
counted for,  the  same  presumption  of  payment  ought  to  apply." 
There  is  no  doubt  that  this  is  the  settled  doctrine  in  the  English 
courts.  See  1  Phillips  on  Evidence,  page  670;  1  Rob.  Prac  (N.  E.), 
page  461,  where  the  authorities  are  cited.  That  it  is  also  the  rule 
in  this  State  is  manifest  from  the  cases  of  Tomlin^s  Adm'^rx,  How^s 
Adni'VyQWrn.  1;  Ross  v.  Darby,  4  Munf.  428;  Wells  v.  Washington's 
AdmW,  6  Munf.  632. 

If  in  an  action  upon  an  unsealed  instrument  the  defendant  may 
waixo  the  statutory  bar  and  rely  upon  the  presumption  of  payment 
arising  from  lapse  of  time,  there  is  no  good  reason  why  he  may 
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not  do  the  same  thing  in  an  action  npon  an  instrument  which  ii 
sealed. 

With  respect  to  bonds  executed  before  the  Ist  day  of  Jaly,  1850, 
the  limitation  under  the  statute  is  the  same  as  upon  a  bond  execa- 
ted  and  payable  the  day  after  the  statute  took  effect,  that  is  to 
say,  the  2d  day  of  July,  1850.  This  was  in  pursuance  to  the  uni- 
form policy  of  the  legislature  to  give  the  statute  of  limitations  a 
prospective  operation,  and  therefore  it  is,  that  in  applying  the 
limitation,  the  lapse  of  time  which  accrued  before  the  adoption  of 
the  statute  is  always  excluded.  Under  the  provisions  of  the  stat- 
ute, therefore,  an  action  may  be  maintained  on  a  bond,  although 
executed  more  than  twenty  years  before  the  statute  was  passed.  In 
such  case  the  obligee  cannot  be  defeated  by  a  plea  of  the  statute, 
although  he  might  be  by  the  presumption  of  payment.  In  thns 
preserving  all  the  rights  of  the  obligee,  it  was  not  intended  to 
impair  those  of  the  obligor,  nor  to  deprive  him  of  any  defense  he 
might  have  made  if  the  statute  had  not  been  passed. 

The  common-law  rule  already  adverted  to  does  not,  as  the  stat- 
ute, create  an  absolute  bar  to  the  action.  It  simply  raises  a  pre- 
sumption of  payment  after  the  lapse  of  twenty  years,  which  the 
plaintiff  may  rebut  by  evidence.  It  is  a  rule  of  evidence  and  not 
of  pleading.  It  is  founded  upon  the  idea  that  in  the  ordinary 
course  of  human  affairs  it  is  not  usual  for  men  to  alllow  real  and 
well-founded  claims  to  lie  dormant  a  great  length  of  time.  Starkie 
on  Evidence,  72.  The  statute  is  but  an  affirmation  of  this  principle. 
In  the  present  case  the  bond  was  executed  in  1837,  thirteen  years 
before  the  1st  of  July,  1850;  the  action  was  brought  in  1869,  nine- 
teen years  afterward;  so  that  thirty-two  years  had  elapsed  between 
the  date  of  the  bond  and  the  institution  of  the  suit.  It  can  scarcely 
be  supposed  it  was  the  intention  of  the  legislature,  while  adopting 
a  statute  for  the  security  of  the  obligor,  to  deprive  him  of  the 
benefit  of  the  common-law  presumption  arising  from  the  lapse  of 
time.  The  most  that  the  obligee  can  require  is  that  his  right  of 
action  shall  not  be  affected  by  the  statute,  leaving  to  the  obligor 
every  defense  he  might  have  made  if  the  statute  had  not  been 
passed . 

It  is  said,  however,  that  the  defendant  was  not  injured  by  the 
instruction,  because  the  evidence  clearly  rebutted  the  presumption 
of  payment.  This  view  is  fully  met  by  the  case  of  Wells  v.  Wash- 
ington's  Jdm^r,  6  Mun.  532.     At  the  trial  of  that  case,  on  the  plea 
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of  payment,  the  defendant  moved  the  court  to  instruct  the  jury 
that  twenty  years  having  elapsed  between  the  time  w]ien  the  note 
became  duo  and  the  institution  of  the  suit,  they  ought  to  presume 
it  paid  unless  evidence  be  offered  of  some  acknowledgment  of  the 
debt  within  twenty  years,  or  unless  interest  or  a  part  payment  waa 
proved  within  twenty  years.  This  instruction  was  refused,  and 
this  court  held  that  refusal  to  be  error,  and  that  the  court  below 
could  not  be  justified  in  refusing  to  give  such  instruction  on  the 
ground  that  the  defendant  in  his  application  has  not  stated  the 
evidence  given  in  the  cause,  or  because,  in  the  court's  opinion,  the 
principle  of  law  did  not  apply  to  the  case  under  the  circumstances 
appearing  in  proof;  for  this  would  be  undertaking  to  judge  of  the 
weight  of  evidence  of  which  the  jury  are  the  proper  judges.  And 
80  in  the  present  case,  the  court  ought  to  have  told  the  jury  that 
more  than  twenty  years  having  elapsed  between  the  date  of  the 
bond  and  the  institution  of  the  suit,  they  ought  to  presume  it  paid 
unless  the  defendant  rebutted  the  presumption  by  satisfactory  evi- 
dence. Whether  the  evidence  was  sufficient  for  that  purpose  waa 
a  question  exclusively  for  the  jury  and  not  the  court. 

Judgment  reversed. 


Herring  y.  Wickham. 

(29  Oratt.  038.) 
FranduUrU  eonveyanee  — ante-nuptial  settlement  —  rights  of  creditors, 

A  hoBband,  before  marriagre  and  in  consideration  thereof,  conveyed  all  hi* 
property  to  his  intended  wife;  he  was  largely  insolvent  at  the  time;  the 
parties  had  been  living  together  in  illicit  intercourse  and  had  had  several 
children  born  to  them  before  marriage ;  in  a  suit  by  creditors  to  set  aside 
■Qch  conveyance  as  fraudulent,  held,  that  the  settlement  was  valid,  th» 
wife  having  had  no  knowledge  of  the  intended  fraud. 

SUIT  by  creditors  to  set  aside  a  deed  as  fraudulent.  The 
defendant  Wickham,  being  hopelessly  insolvent,  conveyed  all 
IiiB-pfoperty  in  trust  for  the  benefit  of  Maria  F.  Kersey,  and  her 
children.  The  consideration  of  the  conveyance  was  a  contemplated 
marriage,  which  was  afterward  consummated.  The  parties  had 
been  f^^r  many  years  living  in  illicit  intercourse  together,  and  had 
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had  several  children  born  to  them.  No  participation  in  the  fiand 
was  proved  against  the  wife.  The  bill  was  dismissed  and  the 
plaintiffs  appealed. 

G.  O.  Oriswoldy  W.  W.  Crump  and  John  Dunlop,  for  appel- 
lants. 

John  A.  Meredith,  J.  B,  Young,  H.  T.  Wickham  and  Tkoma9  If, 
Page,  for  appellees. 

Staples,  J.  The  subject  of  controversy  in  this  case  is  an  ante- 
nuptial settlement  made  by  John  H.  Wickham  upon  Maria  F. 
Kersey  and  her  children  on  the  23d  of  February,  1868.  At  that 
time  Mr.  Wickham  was  indebted  to  a  very  largo  amount,  far  beyond 
his  means  of  payment,  and  his  object  in  making  the  settlement,  it 
is  claimed,  was  to  defraud  his  creditors.  If  Mr.  Wickham  was 
alone  concerned,  there  would  be  little  difficulty  in  declaring  the 
settlement  void  as  to  his  creditors  ;  but  he  is  not  the  only  one; 
the  parties  chiefly  interested  are  the  wife  and  children,  for  whose 
benefit  the  settlement  was  professedly  made.  The  first  section  of 
chapter  114,  Code  of  1873,  which  is  but  a  continuation  of  an  old 
statute,  after  declaring  that,  conveyances  made  with  intent  to 
hinder,  delay  or  defraud  creditors,  shall  be  void,  •'further  declares 
that  this  section  shall  not  affect  the  title  of  purchaser  for  valuable 
consideration,  unless  it  appeal's  that  he  has  notice  of  the  fraudulent 
intent  of  his  immediate  grantor,  or  of  the  fraud  rendering  void 
the  title  of  such  grantor."  Couveyances  for  a  valuable  considera- 
tion without  notice  of  the  fraud  by  the  person  receiving  the  con- 
veyance are  valid  at  common  law,  and  as  is  here  seen^  are  expressly 
excepted  out  of  the  operation  of  the  statute.  So  that  if  the  grantee 
be  a  bo7iafide  purchaser  for  a  valuable  consideration,  his  or  her 
title  is  unassailable,  whatever  may  have  been  the  motives  or  inten- 
tions of  the  grantor  in  executing  the  deed.  It  is  absolutely  esaen* 
tial  that  both  parties  shall  concur  in  the  fraud. 

If  it  be  conceded,  therefore,  that  Mr.  Wickham's  intention  in 
making  the  settlement  was  to  avoid  payment  of  his  debts,  the 
question  still  arises,  did  Maria  F.  Kersey  (now  Mrs.  Wickham) 
hrve  notice  of  that  intention  ?  Upon  a  very  careful  examination 
of  this  record,  I  think  that  question  must  be  answered  in  the  neg- 
ative, or  perhaps,  to  speak  more  accurately,  the  evidence  is  insnffi* 
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cient  to  establish  the  notice.  It  must  be  remembeFed  that  in 
cases  like  the  present,  the  conrts  cannot  act  upon  mere  suspicion 
or  presumption.  Fraud  mnst  be  proved  —  proved  by  clear  and 
satisfactory  testimony.  This  is  the  well-established  rule,  univer- 
sally recognized  by  the  courts,  and  scarcely  needs  a  citation  of 
aatbority  to  support  it 

There  is  no  evidence,  literally  none,  to  show  that  Mrs.  Wickham, 
at  the  time  of  the  settlement,  was  apprised  that  Mr.  Wickham  was 
in  embarrassed  circumstances,  or  even  that  he  was  indebted  to 
any  one.  A  witness  was  introduced  who  stated  that  he  advised 
Mr.  Wickham  to  go  into  bankruptcy,  and  the  latter  replied  he 
could  come  through  without  it.  It  is  not  proved  that  Mrs. 
Wickham  heard  this  conversation,  or  if  she  did,  that  she  under- 
stood its  purport  And  this  is  the  only  evidence  to  establish  the 
notice,  unless  we  are  to  presume  from  the  intimacy  of  the  parties 
that  Mr.  Wickham  informed  her  of  his  indebtedness,  or  that  his 
purpose  in  making  the  settlement  and  in  entering  into  the  mar- 
riage was  to  secure  his  property  from  the  claims  of  creditors. 
There  is,  perhaps,  no  subject  upon  which  men  are  more  reticent 
even  with  their  families  and  intimate  friends,  than  that  which 
relates  to  their  business  transactions,  and  especially  their  pecuniary 
liabilities.  Under  all  these  circumstances  it  is  hardly  to  be  pre- 
sumed that  Mr.  Wickham  was  more  communicative  in  the  present 
case.     At  all  events  there  is  no  proof  of  the  fact 

Mr.  Wickham's  closest  neighbors  considered  him  a  wealthy  man, 
the  wealthiest  in  the  community.  Some  of  them  thought  him  a 
money-lender.  He  was  the  owner  of  two  valuable  farms  in  Han- 
over, one  containing  700  or  800  acres,  and  the  other  1,300  acres, 
upon  which  he  resided.  It  is  very  true  they  were  subject  to 
mcumbrances  to  a  large  amount,  but  there  is  not  the  least  reason 
to  suppose  that  Mrs.  Wickham  knew  it  The  deed  of  settlement 
did  not  embrace  all  of  Mr.  Wickham's  estate,  but  certain  specific 
property,  consisting  of  bonds  upon  various  persons  and  an  interest 
in  land  in  Missouri.  If  Mrs.  Wickham  believed,  as  the  neighbors 
believed,  that  her  intended  husband  was  a  man  of  large  fortune  — 
if  she  knew  he  owned  the  farms,  without  knowing  of  the  incum- 
brances—  she  might  well  regard  the  settlement  as  just  and  reason- 
able, and  without  injury  to  any  one.  It  is  said  by  an  eminent 
American  author,  that,  although  one  American  case  seems  to  inti- 
mate that  a  mere  knowledge  of  the  insolvency  of  the  intended  hus- 
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band  by  the  intended  wife  would  make  a  settlement  by  him  on  her 
valid  as  against  her  creditors^  this  appears  to  be  contrary  to  the 
English  doctrine,  and  perhaps  it  is  contrary  to  the  tme  dootrine 
everywhere.  Perhaps  a  woman  may  lawfully  give  her  hand  in 
marriage  for  money  which  she  knows  the  party  cannot  pay  with- 
out withholding  from  them  to  whom  he  had,  for  a  valuable  con- 
sideration, previously  promised  it.  1  Bishop  on  the  Laws  of  Mar- 
ried Women. 

Whether  this  be  or  not  the  true  rule,  it  is  certainly  well  estab- 
lished that  the  fact  of  the  husband's  being  indebted  at  the  time, 
and  that  the  woman  knew  him  to  be  so,  will  not  invalidate  the 
transaction  in  favor  of  creditors.  2  Lomax's  Digest,  434.  If, 
therefore,  it  appeared  in  this  case  that  Mrs.  Wickham  was  aware  at 
the  time  of  her  intended  husband's  indebtedness,  that  woald  not 
of  itself  be  sufficient  to  invalidate  the  settlement,  unless  she  was 
aware  of  it  to  an  extent  to  justify  the  belief  of  a  design  on  his  part 
to  avoid  the  payment  of  his  debts. 

Assuming,  then,  that  she  acted  bonafide,  is  the  settlement  valid 
against  creditors  ?  This  inquiry  involves  several  important  propo- 
sitions now  to  be  considered. 

In  the  first  place,  that  marriage  is  a  valuable  consideration, 
sufficient  to  support  a  conveyance  of  property  even  against  cred- 
itors, is  firmly  established  by  a  long  train  of  decisions,  English  and 
American.  The  wife  in  such  case  is  deemed  to  be  a  parchaser  of 
the  property  settled  on  her  in  consideration  of  the  marriage,  and 
she  is  entitled  to  hold  it  against  all  the  world.  Lord  GOKS  gi^es  a 
forcible  illustration  of  the  rule.  It  being  the  general  doctrine  that 
the  word  ''  heirs  "  is  necessary  in  a  deed  to  pass  a  fee,  if  (he  says) 
^'a  man  had  given  land  to  u  man  with  his  daughter  in  frank  mar- 
riage, generally  a  fee  simple  had  passed  without  this  word  'heirs,* 
for  there  is  no  consideration  so  much  respected  in  law  as  the  con- 
sideration of  marriage  in  respect  of  alliance  and  posterity."  1 
Bishop  on  the  Law  of  Married  Women,  §  775.  In  Barrow  \^  Barrow^ 
2  Dickens,  504,  the  Lord  Chancellor  said  ''he  never  knew  an  instance 
where  a  settlement  in  consideration  of  marriage  had  been  set  aside^ 
and  he  would  not  make  a  precedent.''  In  Campion  v.  OoHoUy  17 
Ves.  264,  267,  Sir  Samuel  Romilly  and  William  Bell,  connsel  tor 
the  defendants,  said:  ^*  There  is  no  decision  to  be  fonnd  in  which 
a  settlement  previous  to  and  in  contemplation  of  marriage  has  been 
considered  as  fraudulent  against  creditors.     That  a  case  strong 
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enough  for  that  purpose  might  exist  cannot  be  denied^  as  if  the 
wife  was  clearly  a  party  and  the  marriage  a  more  secure  mode  of 
defrauding  creditors;  but  no  such  decision  has  yet  been  made. 
See,  also,  Nairn  v.  Prowae,  G  Vea.  752 ;  Tunno  v.  Trezevant,  2  Des. 
264.  There  are  modern  English  decisions  which  have  pronounced 
such  settlements  void  as  to  creditors;  not,  however,  because  they 
indnded  all  the  husband's  property,  or  because  he  was  utterly 
insolvent,  but  on  the  ground  that  the  wife  apj^eared  to  be  a  party 
to  the  fraud  of  the  husband.  Ex  parte  McBurriie's  Truaieefi,  1 
DeG.,  M.  &  G.  441;  Fraaer  v.  Tliompsofi,  4.  DeG.  &  Jones,  659. 
The  learned  counsel  quotes  an  observation  of  Mr.  Justice  Nott,  of 
Sonth  Carolina,  that  the  English  decisions  on  this  subject  ought 
to  be  received  with  great  caution;  that  there  marriage  settlements 
are  usually  among  the  higher  or  wealthier  classes  of  society,  with 
whom  the  marriage  contract  is  in  the  nature  of  a  bargain  and  sale, 
usually  carried  on  by  parents  and  guardians  to  promote  family 
pride  and  influence. 

No  country  in  the  world  can,  perhaps,  boast  of  a  purer  judiciary 
than  that  from  which  we  have  derived  our  laws,  institutions,  and 
the  most  valued  portions  of  our  jurisprudence.  It  is  not  to  be 
supposed  that  eminent  judges  there  would  lend  the  sanction  of 
their  names  to  mere  family  schemes  in  fraud  of  creditors  upon 
such  considerations  as  those  suggested  by  the  learned  judge.  The 
decisions  respecting  marriage  and  marriage  contracts,  I  imagine, 
rest  upon  higher  ground.  Ijord  Robkrtson,  a  Scotch  judge,  in 
the  case  of  Leveft,  Ferg.  385,  389,  397,  uses  this  language:  "  Mar- 
riage is  a  contract  fiui  (/eneris,  and  differing  in  some  respects  from 
all  other  contracts;  so  that  the  rules  of  law  which  are  applicable  in 
expounding  and  enforcing  other  contracts  may  not  apply  to  this. 
The  contract  of  marriage  is  the  most  important  of  all  human 
transactions;  it  is  the  very  basis  of  the  whole  fabric  of  civilized 
society.  The  status  of  marriage  \s>  juris  gentium ^  and  the  founda- 
tion of  it,  like  that  of  all  other  contracts,  rests  on  the  consent  of 
the  parties;  but  it  differs  from  other  contracts  in  this,  that  the 
rights,  obligations  or  duties  arising  from  it  are  not  left  entirely  to 
be  regulated  by  the  agreement  of  the  parties,  but  are  to  a  certain 
extent  matters  of  municipal  regulation  over  which  the  parties  have 
no  control  by  any  declaration  of  their  will.  It  confers  the  status 
of  Intimacy  on  children  bom  in  wedlock,  with  all  the  consequen- 
tial rights,  daties  and  privileges  thence  arising.  It  ^ives  rise  to 
Vol.  XXVI  -i>2 
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the  relations  of  consanguinity  and  affinity.  In  short,  it  penradei 
the  whole  system  of  civil  society.  Unlike  other  contracts,  it  can- 
not in  general,  in  any  civilized  country,  be  dissolved  by  matnal 
consent;  and  it  subsists  in  full  force,  even  though  one  of  the  par- 
ties should  forever  be  rendered  incapable,  as  in  the  case  of  incunk 
ble  insanity,  or  the  like,  from  performing  his  part  of  the  marital 
contract  No  wonder  that  the  rights,  duties  and  obligations  arising 
from  so  important  a  contract  should  not  be  left  to  the  discretion 
or  caprice  of  the  contracting  parties,  but  should  be  regulated  in 
many  important  particulars  by  the  law  of  every  civilized  country." 
See  on  this  subject  the  various  decisions  cited  in  Tyler  on  Coverture 
and  Infancy,  pages  804  to  811. 

It  is  upon  some  such  considerations  as  these,  I  take  it,  and  not 
those  suggested  in  this  case,  the  courts  everywhere  have  based 
their  decisions  in  respect  of  marriages  and  contracts  in  considera- 
tion of  marriage.  And  accordingly  the  American  decisions  have 
followed  the  English,  adopting  the  language  and  affirming  in 
the  broadest  terms  the  doctrines  of  the  judges.  Afagniac  Ji  Co, 
v.  Thompson,  decided  by  Mr.  Justice  Baldwin,  and  reported  in 
1  Buhl.  344  ;  and  again  decided  upon  an  appeal  to  the  Supreme 
Court  of  the  United  States,  7  Pet.  367,  in  a  familiar  case  much 
relied  on  in  the  argument  here.  Mr.  Justice  Story  delivering  the 
opinion  of  the  whole  court,  said  :  "Nothing  can  be  clearer,  both 
upon  principle  and  authority,  than  the  doctrine,  that  to  make 
an  ante-nuptial  settlement  void  as  a  fraud  upon  creditors,  it  is 
necessary  that  both  parties  should  concur  in  or  have  cognizance  of 
the  intended  fraud.  If  the  settler  alone  intended  a  fraud,  and  tl»e 
other  party  have  no  notice  of  it,  she  is  not  and  cannot  be  affected 
by  it.  Marriage  in  contemplation  of  the  law  is  not  only  a  valuable 
consideration  to  support  such  a  settlement,  but  a  consideration  of 
the  highest  value,  a'nd  from  motives  of  the  soundest  policy  is  upheld 
with  a  steady  resolution.  The  husband  and  wife,  parties  to  such 
a  contract,  are  therefore  deemed,  in  the  highest  sense,  purchasers 
for  a  valuable  consideration,  and  so  that  it  is  bona  fide  without 
notice  of  fraud  brought  home  to  both  sides,  it  becomes  uninn>each- 
able  by  creditors." 

In  Stcrry  v.  Ardeu.  1  Johns.  Ch.  260,  271,  Chancellor  Kent 
said  :  "The  marnage  was  a  valuable  consideration  which  fixed  the 
interest  in  the  grantee  against  all  the  world,  and  as  much  as  if  abe 
had    then  paid  an   adequate  pecuniary  consideration.     It  is  the 
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constant  language  of  the  books  and  of  the  courts,  that  a  voluntury 
deed  is  made  good  by  a  subBcquent  marriage,  and  a  marriage  has  al- 
ways been  held  to  be  the  highest  consideratiou  inlaw."  See  Verplank 
T.  Slerr^y  12  Johns.  636,  where  this  decision  was  affirmed.  The  cases 
of  Smith  V.  Allen,  5  Allen,  454  ;  Jones*  Appeal,  G2  Penn.  St.  324; 
Bunnel  v.  Witherowy  29  Ind.  123;  Armfield  v,  Armfield,  Freem.  Ch. 
311;  Afulrews  £  Bros,  v.  Jones,  10  Ala.  400,  arc  to  the  same  effect. 
See,  also,  2  Minor's  Inst.  GOO,  708;  1  Amer.  Lead.  Ctiscs,  54,  55; 
Bamp  on  Fraudulent  Conveyances. 

Tho  Virginia  cases  are  equally  emphatic  upon  this  subject,  none 
perhaps  more  so  than  HuHon^s  AdmW  v.  Caniril,  11  Leigh,  136, 155. 
It  was  there  held  that  a  voluntary  conveyance  made  by  a  man, 
greatly  indebted  to  his  daughter,  is  rendered  good  and  available 
against  creditors  of  the  grantor  upon  the  subsequent  marriage  of 
the  daughter,  who  thereupon  was  to  bo  regarded  a  purchaser  by 
relation  for  a  valuable  consideration.  Judge  Caur,  in  speaking  of 
the  deeds  made  to  the  daughter,  observed:  ''Will  it  be  said  that, if 
at  tho  date  of  the  deeds  (Clcndenin)  tho  father  had  sold  bona  fide 
and  for  a  valuable  consideration,  every  slave  ho  had,  lluston,  tho 
creditor,  could  have  disturbed  such  sale?  And  what  is  a  settle- 
ment of  slaves  or  other  property  upon  a  child  in  consideration  of 
marriage,  but  a  sale  for  a  valuable  consideration?  Is  not  marriage 
the  highest  consideration,  tho  most  favored  ?  I  have  al  ways  seen  i  t  so 
laid  down."  Upon  this  question  there  was  no  difference  of  opinion 
among  tho  judges.  Judge  Standard  did  not  concur  with  the 
majority,  but  his  dissent  was  based  upon  other  grounds.  In  Bentley 
▼.  Harris^  AdmWy  2  Qratt.  357,  the  decision  in  ffusion's  Adm'r  v. 
Caniril,  was  cited  and  followed.  Sec,  also,  Eppes  v.  Bandolph,  2  CalL 
103;    Welles  v.  Cole,  C  Oratt.  045;  Fones  v.  Bice,  9  id.  5G8. 

After  these  emphatic  avowals,  it  is,  I  think,  too  late  to  caution 
OS  how  wo  follow  the  English  cases.  In  the  principles  declared, 
the  American  courts  have  gone  quite  as  far  as  those  of  England. 

The  learned  counsel  tells  us,  that  marriage,  however  valuable  as 
s  oonsidcration,  cannot  sustain  a  settlement  by  a  man  of  his  whole 
estate  who  is  greatly  indebted  at  the  time,  and  that  no  case  can  bo 
found,  certainly  none  in  this  country,  to  uphold  such  a  settlement. 
The  learned  counsel  in  all  their  researches  have  found  but  one  case 
which  holds  that  a  settlement  of  that  character  is  jht  se  fraudulent 
and  void  as  to  creditors.  I  allude  to  the  case  of  Simpson  £  David" 
mm  V.  Admiral  Graves  and  others,  decided  by  the  Court  of  Appeals 
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of  South  Carolina,  then  consisting  of  three  judges,  the  opinion 
being  delivered  by  Mr.  Justice  Xott;  Riley's  Ch.  Appeal  Cases,  231 
The  settlement  in  that  case  embraces  a  landed  estate  estimated  at 
$400,000,  and  300  slaves  of  the  value  of  $150,000,  including  not  only 
the  entire  property  of  the  husband,  but  that  of  his  father  also, 
amounting  in  the  aggregate  to  more  than  a  half  million  of  dollars— 
an  estate  at  that  time,  as  was  said  by  the  learned  judge,  equalled 
by  very  few  in  this  country.  All  this  was  settled  upon  the  intended 
wife,  who  had  besides  an  ample  fortune  of  her  own.  Mr.  Justice 
NoTT  might  well  say:  *'  Even  though  marriage  may  be  a  part  of 
the  consideration,  fraud  may  be  mingled  with  it,  and  that  may  as 
well  bo  inferred  from  internal  evidence  as  from  circumstances 
alitmde.'*  It  will  be  conceded  there  may  be  settlements  so  mani- 
festly unreasonable,  so  excessive  as  to  shock  the  monil  sense,  and 
carry  on  their  face  conclusive  evidence  of  fraud  in  all  the  parties 
concerned.  The  South  Carolina  case  is  one  of  them,  and  no  one 
will  find  fault  with  Mr.  Justice  Nott's  decision  in  that  particular. 
But  when  he  lays  down,  as  a  rule  of  law,  **that  when  the  settlement 
includes  the  whole  of  the  settler's  property,  that  fact  shall  be  con- 
sidered of  itself  as  conclusive  evidence  of  fraud  upon  creditors,** 
he  affirms  what  is  not  supported  by  autho^ty  and  is  unsound  in 
principle.  I  can  imagine  a  case  in  which  such  a  settlement  would 
not  necessarily  be  fraudulently  designed  by  the  husband.  Bat 
conceding  that  it  is  so,  does  it  follow  that  the  intended  wife  is  a 
pariiceps  delicti  ?  Suppose  she  knows  nothing,  as  is  generally  the 
case,  of  the  indebtedness  of  the  man  she  is  about  to  marry — sup- 
pose that  the  deed,  as  in  the  present  case,  does  not  show  that  it 
includes  all  the  settler's  estate,  and  that  she  has  no  reason  to  sup- 
pose it  is  ail  —  how  is  her  title  affected?  She  is  a  purchaser  for 
valuable  consideration,  the  very  highest  in  law,  and  by  the  express 
terms  of  the  statute  and  by  the  common  law,  she  is  protected, 
unless  it  appear  that  she  had  notice  of  the  fraud  of  the  grantor. 

A  man  possessed  of  a  small  patrimony,  in  contemplation  of  a 
marriage  with  a  lady  accustomed  to  the  luxuries  and  refinements 
of  life,  may  settle  his  entire  estate  upon  her  and  the  issue  of  the 
marriage.  This  might  be  very  unjust  to  his  creditors,  and  yet  no 
more  than  a  just  and  reasonable  provision  for  her,  such  as  she 
wonld  have  the  right  to  expect,  and  her  friends  to  require.  What 
principle  of  law,  what  decision,  except  that  of  Mr.  Justice  NoTT, 
pronounces  such  a  settlement  perse  fraudulent?    In  some  cases  the 


JANTJABY  TERM,  187a  413 

Herring  v.  Wickham. 

half  of  a  man's  fortune  would  be  an  extravagant  settlement;  in 
others  the  whole  would  be  very  inadequate.  It  is  very  difficult  to 
perceive  any  difference  in  principle  between  a  settlement  of  one- 
half  or  two-^hii'ds  of  a  man's  fortune  on  his  intended  wife,  to  the 
injury  of  his  creditors,  and  the  settlement  of  the  whole  to  the 
iojory  of  his  creditors  only  to  a  greater  extent.  It  is  simply  a 
question  of  degree.  And  yet  the  books  are  full  of  cases  in  which 
settlements  made  by  men  in  insolvent  circumstances  have  been 
sustained.  These  considerations  will  serve  to  show  that  no  such 
test  can  be  relied  on  as  that  suggested  by  Mr.  Justice  Norr. 
Bishop,  in  his  work  on  the  Laws  of  Married  Women,  vol.  1,  section 
784,  thus  states  the  conclusion  tx>  which  he  has  arrived  upon  a  sur- 
vey of  all  the  authorities:  '^  If  a  man,  wishing  to  enter  intb  matri- 
mony with  a  particular  woman,  should,  being  insolvent,  convey 
to  her  all  his  property,  which  was  accepted  by  her  with  full 
knowledge  of  the  facts,  the  mutual  intent  being  not  to  defraud 
creditors  as  a  primary  object,  but  to  contract  marriage,  each  on 
such  terms  as  could  reasonably  be  procured  from  the  other,  the 
case  would  not  be  within  either  of  the  statutes  of  Elizabeth;  neither 
would  it  be  in  violation  of  any  principle  of  the  common  law, 
because  the  common  law,  though  it  abhors  every  sort  of  cheating, 
loves  matrimony.  Its  principles  all  point  to  it  whenever  the  cir- 
cumstances of  the  case  expose  them  to  this  attractive  force." 
These  observations  are  quoted,  not  because  they  are  approved 
in  all  their  latitude,  but  because  thoy  show  the  conclusions 
of  a  distinguished  author  upon  a  thorough  examination  of  the 
cases.     See,  also.  Croft  v.  Towsend's  AdmWy  3  Des.  223. 

There  is  another  difficulty  attending  this  doctrine  laid  down  in 
the  South  Carolina  case.  Suppose  we  say  the  settlement  is  fraud- 
ulent whenever  it  includes  the  whole  of  the  husband's  estate,  and 
yet  we  are  satisfied  the  wife  is  innocent  of  all  fraud,  what  is  to  be 
done  with  the  settlement?  Is  it  to  be  set  aside  in  toto  f  Is  she  to 
be  deprived  of  all  benefit  under  the  settlement  because  the  husband 
has  deceived  her  in  attempting  to  defraud  his  creditors?  What  is 
to  become  of  the  provision  for  children  of  the  marriage?  The 
counsel,  I  think,  will  agree  that  the  idea  of  annulling  the  settle- 
ment in  Mo  in  such  case  could  not  be  entertained.  If  not,  how  is 
it  to  be  reformed?  Adverting  for  a  moment  to  his  status  (this 
relation  of  marriage),  upon  what  basis  is  the  calculation  to  be 
made  by  which  the  compensation  is  to  be  adjusted  ? 
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I  am  not  now  speaking  of  the  present  ease,  but  of  a  principle  or 
general  rule  to  be  adopted  by  the  courts  under  which  an  accoant 
may  be  taken  to  determine  in  dollars  and  cents  the  value  of  what 
ought  to  maintain  her  comfortably,  and  8iip|iort  and  educate 
her  unborn  children.  These  difficulties  are  immeasurably  incn>itted 
when  it  is  considered  that  the  court  is  interfering  with  the  vested 
rights  of  a  purchaser  for  valuable  consideration,  and  in  depriving 
her  of  the  property  for  which  she  has  paid  the  highest  consideration, 
it  can  never  restore  her  to  her  former  position.  No  case  has  been 
found  in  which  a  court  has  attempted  to  interfere  with  a  setUe- 
ment  in  that  way.  A  little  reflection  will  satisfy  any  one  that  when 
we  attempt  to  establish  new  tests,  when  we  seek  to  interfere  with 
these  settlements  upon  any  other  grounds  than  those  mentiontxlin 
the  statute,  for  fraud,  both  parties  concurring,  we  involve  ourselves 
in  endless  embarrassments.  If  injustice  is  done  creditors  by  the 
law,  as  it  is  now  universally  recognized,  the  remedy  is  in  the  legis- 
lature and  not  in  the  courts.  The  State  of  North  Carolina  has  a 
statute  authorizing  the  reformation  of  marriage  settlement  upon 
certain  principles  there  prescribed,  which  might  bo  adopted  in 
Virginia  and  other  States.  Until  the  legislature  interferes,  how- 
ever much  a  man  may  be  indebted,  ante-nuptial  settlement  made 
by  him  is  good  against  his  creditor,  unless  it  appear  on  the  face  of 
the  deed,  or  by  evidence  aliunde^  that  the  intended  wife  was 
cognizant  of  the  fraud.  The  extravagance  of  the  provision  might 
of  itself  be  sufficient  to  put  her  upon  inquiry  and  convict  her  of 
notice,  because  that  which  is  conveyed  is  utterly  disproportionate 
to  the  circumstances,  conditions  and  all  the  surroundings  of  the 
parties.  In  the  case  before  us  the  deed  of  settlement  does  not  pro- 
fess to  include  all  the  property  of  Mr.  Wickham.  It  is  very  true, 
as  already  stated,  the  property  left  out  is  heavily  incumiiered,  but 
that  circumstance  could  not  affect  Mrs.  Wickham  unless  it  appeared 
she  was  aware  of  the  incumbrances.  The  deed  embraces  bonds  to  the 
nominal  amount  of  $58,000 or  160,000,  but  it  is  conceded  they  will 
not  realize  more  than  one-third  that  amount  The  settlement  may 
be  grossly  unjust  to  creditors,  but  it  is  certainly  not  so  excessive  as 
to  warrant  the  courts  in  setting  it  aside  on  that  ground,  or  on  the 
ground  of  mutual  fraud. 

The  counsel  for  the  appellants  have  argued  further,  that  tlie 
principles  governing  an  ante-nuptial  contract  have  no  just  applica- 
tion to  a  case  like  the  present,  where  the  parties,  long  previous  to  iht 
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marriage,  lived  in  illicit  intercourse.  I  think  the  case  of  Coutts  v. 
Oreenh&w  is  a  complete  answer  to  this  objection.  In  that  case  it 
appeared  that  the  husband  raadea  marriage  settlement  of  his  whole 
estate,  except  what  was  covered  by  a  mortgage,  upon  a  woman  with 
whom  he  had  long  lived  in  a  state  of  fornication,  and  by  whom  he  had 
several  children.  The  conveyance  was  to  the  useof  himself  and  the  in- 
tended wife  and  for  their  children.  Upon  a  bill  by  the  creditors  of  the 
hnsband  impeaching  the  settlement  for  fraud,  Chancellor  Tatlor 
was  of  opinion  that  marriage  is  a  good  consideration  where  there 
is  any  personal  inducement  to  it ;  but  where  there  is  not,  it  should 
not  of  itself  be  deemed  a  good  consideration  against  creditoi-s,  and 
more  especially  where  the  parties  lived  in  open  violation  of  the 
laws,  and  to  the  evil  example  of  the  whole  community.  He  declared 
it  would  be  monstrous  to  say  that  Coutts,  who  was  really  an  old 
man,  far  beyond  the  prime  of  life,  after  so*many  years  spent  in  a 
state  of  fornication,  should  be  allowed  to  avoid  the  payment  of  his 
debts  by  entering  into  a  marriage  contract  with  her.  See  Oreen- 
haw  v.  CotittSy  4  Hen.  &  Mnn.  485.  Itwill.be  seen  that  the  grounds 
upon  which  the  chancellor  relied  in  that  case  are  substantially, 
almost  identically  the  same  as  counsel  urge  in  this  case.  Upon 
an  appeal  to  this  court  the  decision  was  unanimously  reversed,  as 
reported  in  2  Munf.  363. 

Judge  Cabell  said  the  chancellor,  in  declaring  the  settlement 
void,  must  have  gone  on  the  idea  that  the  cohabitation  of  the  par- 
ties before  marriage  will  take  the  case  out  of  the  general  rule. 
This  is  the  f  rst  time,  so  far  as  I  have  observed,  that  this  exception 
has  been  contended  for,  either  in  this  country  oy  in  England. 
Supported  neither  by  reason  nor  authority,  it  cannot  be  admitted. 
I  shall  not  be  the  apologist  of  the  conduct  of  the  parties.  They 
have,  however,  legitimated  the  innocent  offspring  of  their  criminal 
intercourse,  and  have  made  to  society  all  the  atonement  in  their 
power,  and  I  am  unable  to  perceive  any  reason  in  justification  of 
marriuge  settlements  generally,  which  does  not  apply  in  this  par- 
ticnlar  case.  If  the  consideration  of  the  marriage  be  valid  as  to 
the  parties  to  the  marriage,  it  will  undoubtedly  be  so  as  to  the 
issue  of  the  marriage,  for  there  has  never  been  any  attempt  to  dis- 
tinguish between  them.  Nor  does  our  act  of  assembly  make  any 
difference  between  children  born,  as  in  this  case,  before  the  mar- 
riage, but  recognized  by  the  father,  and  those  bom  after  it. 

Judge  GoALTBR  said:    ''They  (the  parents)  were  bound,  as 


416  VIRGINIA, 

Herring  v.  Wickham. 


well  by  the  ties  of  affection  as  those  of  morality  and  jastice,  not 
only  to  provide  a  comfortable  support  for  the  innocent  offspring, 
but  to  raise  them  to  that  state  in  society  in  which  the  laws  of  the 
country,  upon  the  marriage  of  the  parents,  places  them,  and,  in 
this  point  of  view,  he  could  not  perceive  the  difference  between 
the  situation  of  these  children  and  a  child  in  England  who  is  born 
a  week  after  marriage.  The  child  is  not,  in  rerum  imtura,  a  child 
of  the  marriage  ;  yet  he  is  so  by  the  laws  of  the  country,  and  would 
be  a  purchaser  for  a  valuable  consideration  under  a  marriage  set- 
tlement." 

Judge  Brooke  said  :  ^'The  children,  though  base  born,  are 
legitimated  by  tho  marriage  of  the  parents,  and  the  recognition  of 
them  as  his  own  bv  the  husband  both  before  and  after  the  mar- 
riage.  Upon  this  view  of  tho  subject,  I  cannot  perceive  the  accu- 
racy of  the  reasoning  which  would  put  them  in  a  worse  situation 
than  those  born  after  the  marriage.  It  cannot  be  founded  on  any 
thing  in  the  moral  conditions  of  the  parties  to  invalidate  the  con- 
tract. It  has  never  been  contended,  that  I  know  of,  that  a  base 
begotten  child  could  not  be  provided  for  by  marriage  settlement  to 
the  exclusion  of  the  creditors  by  the  principles  of  the  common  law. 
No  case  to  that  effect  has  been  produced." 

Judge  Flehikg  took  the  same  view,  and  Judge  Boahb,  who 
heard  the  argument,  but  was  not  present  when  the  opinions 
were  delivered,  concurred  with  the  other  judges,  as  is  shown  by  his 
approval  of  the  decree  entered  in  this  court. 

I  have  thus  given  extracts  from  the  opinions  of  the  judges,  because 
they  directly  apply  to  one  of  the  main  grounds  involved  in  the 
present  case.  If  that  case  be  an  authority,  it  is  conclusive  of  this. 
The  counsel  for  the  appellants  have  felt  this  difficulty  throughout. 
They  have,  therefore,  not  hesitated  to  attack  Coutta  and  OraenJuno 
as  not  being  a  binding  authority.  One  of  the  counsel  maintains 
that  the  opinions  just  quoted  are  mere  obiter  dicta,  because  the 
deed  of  settlement  was  unassailable  even  as  a  voluntary  deed.  It  is 
certainly  a  novel  idea  that  the  decision  of  an  appellate  court,  based 
upon- a  clear,  distinct  ground,  and  sustained  by  elaborate  reason- 
ing, is  to  be  treated  as  an  obiter  dictum,  because,  in  the  opinion  of 
counsel,  the  decision  might  have  been  placed  upon  some  other 
ground  more  satisfactory.  Tho  learned  judges  who  sat  in  that 
case  saw,  or  thought  they  saw,  a  well  established  principle  or  rule  of 
law  controlling  their  decision,  and  they  did   not  hesitate  to  apply 
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that  principle  as  absolntely  decisiTe  without  hanting  for  more 
qaestionable  gronnds  of  adjudication^  Whether  the  deed  of  set- 
dement  would  haye  been  held  valid  as  a  yoluntary  deed,  was  a 
question  barely  considered.  The  creditor  having  lost,  as  was 
claimed,  the  security  provided  for  the  payment  of  his  debt  by  his 
own  negligence,  some  of  the  judges  were  inclined  to  think  that 
apon  this  ground  he  might  be  precluded  from  asserting  any  claims 
to  the  property  embraced  in  the  settlement ;  but  this  idea  was  re- 
garded as  wholly  immaterial,  and  a  decree  was  entered  declaring 
''that  the  deed  of  settlement,  having  been  bona  fide  made  on  valu- 
able consideration,  is  valid  and  ought  to  be  sustained,  and  no  part 
of  the  estate  therein  comprised  is  subject  to  the  debts  of  the  said 
Reuben  Ooutts,the  grantee.'' 

Much  stress  is  laid  upon  the  fact  that  the  grantor  in  that  case 
owed  but  one  debt,  which  was  provided  for,  and  all  idea  of  fraud 
on  his  part  was  disproved  by  the  facts  in  the  record.  It  is  snffi- 
oient  to  say  that  in  principle  it  makes  but  little  difference  whether 
there  is  one  or  a  dozen  debts.  The  one  has  equal  claims  to  pay- 
ment out  of  the  debtor's  property  as  the  dozen.  The  fact  that 
there  is  but  one  is  a  mere  circumstance  to  rebut  the  presumption 
of  fraud.  If  in  that  case  the  bona  fides  of  the  husband  was 
saflScient,  to  protect  a  settlement  of  the  entire  estate,  why  is  it  that 
the  bona  fides  of  the  intended  wife  will  not  have  the  same  effect  in 
the  present  case  ?  If  the  grantee  acts  with  good  faith,  it  is  precisely 
the  same  as  if  both  parties  were  actuated  by  honest  motives.  In 
the  language  of  Judge  Cabell,  in  CouUs  v.  Oreenhow^  the  wife 
and  child  .en  were  purchasers  for  valuable  consideration,  and 
as  such  will  hold  the  property  settled  on  them,  even  against  all 
creditors. 

The  counsel  for  the  appellant  insists  further,  that  the  settlement 
to  be  valid  against  creditors  must  have  been  an  inducement  to  the 
marriage,  which  cannot  be  predicated  of  the  settlement  in  this  case, 
as  it  is  certain  that  the  woman  was  not  induced  to  marry  Mr. 
Wickliam  by  any  consideration  of  that  sort.  I  might  ask  the 
leacaed  counsel  if  he  entertains  the  opinion  that  an  ante-nuptial 
settlement  can  be  set  aside  in  any  case  because  the  court  may 
think  the  marriage  would  have  taken  place  without  a  settlement. 
In  this  country  nine-tenths  of  the  settlements  are  originated  after 
the  engagement  is  formed,  and  it  would  be  the  grossest  injustice 
to  say  that  the  parties  arc  induced  to  assume  \\\vt  relation  of  hns- 
V<)L.  XXVI  —  53 
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band  and  wife  by  considerations  of  that  sort.  I  know  that  writ- 
ers sometimes  speak  of  the  settlement  as  the  indncement  to  the 
marriage,  and  the  marriage  as  the  inducement  to  the  settlemeni 
Thi:;,  I  take  it,  is  in  contradistinction  to  a  settlement  after  the 
marriage,  or  a  settlement  before  marriage,  made  not  in  contem- 
plation of  marriage,  but  by  way  of  advancement  in  consideration  of 
natural  love  and  affection.  This  distinction  is  adverted  to  and 
explained  by  Judge  Baldwin,  in  Welles  v.  Cok,  6  Oratt  645. 
When  the  settlement  is  made  in  contemplation  of  marriage,  the 
law  presumes  it  was  an  inducement  to  it.  For  example  :  If  a 
father  makes  such  a  settlement  upon  his  daughter,  even  before  any 
contract  of  marriage,  if  the  settlement  was  known  to  third  persons, 
it  will  be  presumed  it  was  a  probable  inducement  to  the  marriage. 

In  Brown  v.  Carter ,  5  Ves.  862,  878,  Lord  Alvanley  said  :  "  It 
does  not  appear  here  that  it  (the  settlement)  was  regarded  as  the 
principal  inducement,  but  it  might  have  been  so.  The  lady  had  a 
right,  the  children  have  a  right,  to  have  it  considered  that  he  had 
the  estate  which  he  appeared  to  have,  and  I  should  do  gross 
injustice  in  taking  away  that  benefit ;  therefore  I  am  of  opinion, 
that  although  it  does  not  appear  that  the  friends  of  the  wife  did 
speculate  upon  this  and  take  it  into  consideration,  it  must  be 
presumed  they  did  act  upon  it."  In  Sierryy,  Arden,  1  Johns.  Ch. 
260,  the  cases  are  considered  by  Chancellor  Kent,  and  the  doctrine 
laid  down  by  Lord  Alvanley  fully  approved.  In  Smith  v.  AUen, 
5  Allen,  454,  the  Supreme  Court  of  Massachusetts  lays  down  the 
rule  in  the  most  explicit  manner,  that  although  nothing  is  said  by 
the  parties,  the  law  will  presume  that  the  property  conveyed  did 
constitute  some  part  of  the  consideration  which  induced  the  party 
who  received  it,  and  who  was  to  be  benefited  by  it,  to  enter  into 
that  relation. 

In  Greenhow  v.  Ooutts,  4  Hen.  &  Mun.  485,  Chancellor  Taylor 
based  his  decision  mainly  ''upon  the  ground  that  the  parties  hav- 
ing lived  in  a  state  of  illicit  intercourse  for  years,  it  could  not  be 
presumed  that  the  settlement  was  an  inducement  to  the  marriage.'' 
That  decision,  as  already  stated,  was  reversed  unanimoosly  by  this 
court,  although  there,  as  here,  it  was  highly  probable  that  the 
woman  would  have  entered  into  the  marriage  on  any  terms  the 
husband  might  have  dictated.  The  judges  attached  so  little 
importance  to  the  point  they  scarcely  adverted  to  it  They  placed 
their  decision  on  the  broad  ground  that  marriage  is  a  valuable  oon< 
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sideratioo,  and  the  wife  and  children  purchasers  of  the  property 
embraced  in  the  settlement,  and  this  rule  is  not  affected  by  tlie  fact 
of  the  cohabitation  of  the  parties,  and  the  birth  of  the  cliildren 
before  the  marriage.  The  connsel  for  tlie  appellants  have  cited  no 
decision,  not  even  the  dictum  of  a  judge  or  commentator,  except 
Chancellor  Taylob,  repudiating  the  doctrine  of  Coutts  v.  Oreenhow,, 
althongh  the  same  question  has  been  the  subject  of  investigation 
in  other  cases.  Colovibine  v.  PeiihalL  1  Sm.  &  Giff.  228;  Bultner 
V.  Hunter,  L.  R.,  8  Equity  Oases,  46;  2  Minoi*'s  Institutes,  7U8;  2 
Lomax's  Digest. 

The  learned  counsel  has  not  hesitated,  however,  to  denounce  a 
policy,  as  he  terms  it,  which  favors  the  marriage  of  persons  who 
have  for  years  lived  in  open  violation  of  law,  and  whose  children, 
already  grown,  have  their  characters  and  principles  formed  by 
association  with  the  degraded  and  infamous.  To  encounige  such 
a  marriage  is  to  encourage  adulterous  intercourse,  and  the  raising 
of  a  vicious  and  ignorant  family  to  corrupt  the  morals  of  the  com- 
munity. It  is  no  part  of  my  duty  to  vindicate  the  opinions  of  the 
eminent  judges  who  decided  Coutts  v.  Greenhow.  I  should  have 
thought,  however,  that  marriage  under  such  circumstances  was  the 
very  best  thing  for  the  parties  and  for  the  community.  The  whole 
theory  of  our  statutes  legitimating  children  born  out  of  wedlock, 
when  recognized  by  the  parent,  is  founded  on  that  idea.  Marriage 
ia.  at  least,  some  reparation  to  the  woman  suffering  under  the 
deepest  disgrace,  and  the  innocent  and  unhappy  offspring  thrown 
upon  -the  world  as  base  born — marriage,  which  raises  the  woman  to 
the  position  of  a  lawful  wife,  and  confers  upon  the  children  the 
status  of  legitimacy  and  respectability. 

So  far  as  Mrs.  Wickham  is  concerned,  there  is  nothing  in  this 
record  against  her  except  her  unfortunate  relation  to  Mr.  Wickham 
before  the  marriage.  Against  the  children  nothing  is  said,  except 
that  they  have  not  been  educated  as  they  ought  to  have  been. 
Some  of  them  are  married  and  are  raising  respectable  families.  If 
the  provision  made  for  them  is  unjust  to  creditors,  it  is  one  of 
those  wrongs  which  sometimes  result  from  general  rules  of  law 
operating  with  peculiar  hardship  in  particular  cases.  Speaking  for 
myself  alone,  I  think  the^^e  rules,  though  founded  in  wisdom,  are 
but  too  often  mere  agencies  for  the  perpetration  of  injustice  and 
fraad,  and  that  tl)e  whole  subject  needs  the  attention  of  the  legi»* 
lattye  department 
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But  we  can  give  no  relief,  except  by  an  overthrow  of  princi' 
pies  as  deeply  imbedded  in  our  system  as  any  in  the  whole  range  of 
American  and  English  jurisprudence. 

I  regret  that  this  opinion  has  been  so  extended,  but  it  could  not 
be  otherwise,  at  least  by  any  effort  of  mine,  considering  the  magni- 
tude, delicacy  and  importance  of  the  question  involved. 

Upon  the  whole,  I  am  for  affirming  tlie  decree  of  the  Circuit 
Court 

Christian,  Akdbrsok  and  Burks,  JJ.,  concurred. 

Decree  affirmed. 


Whiteacre  v.  Rector. 

(290ratt.7U.) 
Homettead  exemption  as  against  a  criminal  fltM 

Under  a  ooDBtitutional  provision  allowing  a  homestead  exemption  as  againfC 
"  any  debt  contracted,"  tlie  exemption  cannot  be  claimed  as  against  a  Am 
due  to  the  Commonwealth  for  a  violation  of  its  criminal  laws.* 


T 


HE  opinion  states  the  facts. 

The  Attorney' General,  for  appellant 
There  was  no  counsel  for  appellees. 


Christian,  J.  The  single  question  we  have  to  determine  in 
this  case  is,  whether  the  homestead  exemption  can  be  claimed 
against  a  fine  due  to  the  Commonwealth,  imposed  for  a  violation 
of  its  criminal  laws. 

The  record  shows  that  Lowis  Rector  was  tried  and  convicied 
upon  two  indictments  in  the  county  court  of  Fauqaier  for  mis- 
demeanor. In  the  one  case  he  was  sentenced  to  thirty  days'  im- 
prisonment in  the  county  jail,  and  to  pay  a  fine  of  one  hundred 

*In  Commonweaith  v.  Ford^  29  Oratt.  688,  It  was  held  that  the  exemption  ooald  nol 
be  claimed  by  sureties  of  a  tax  collector  on  hla  offlol&l  bond,  the  ConstltutloQ  havlac 
excepted  from  the  exemption  **  llabilittee  Incurred  by  any  public  ofllcer,  or  oOoer  o( 

court,  or  other  fiduciary,  or  any  attorney  at  law,  for  money  oolleoied.'*  Tliai  ena^ 
tton  laws  do  not  apply  to  State,  see  C&m.  ▼.  Cbofc  <8Bttsh,  SSQK  8  Am.  Bep.  4H :  Oam,  ▼. 
Jjay  (IS  Bush,  988),  28  Am.  Bep.  718. 
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and  twenty-five  dollars;  in  the  other^  to  fifteen  days'  imprisonment 
and  to  a  fine  of  fifteen  dollars. 

Executions  for  these  fines  were  placed  in  the  hands  of  the  sheriff 
of  Fauquier,  and  by  him  levied  upon  certain  personal  property  of 
Sector.  And  thereupon  a  bill  of  injunction  was  filed  by  Kector 
and  wife  on  behalf  of  themselves  and  their  children,  in  which 
thej  claimed  that  the  property  levied  on  had  been  set  apart  by  said 
Bector  as  his  homestead,  and  prayed  for  an  injunction  to  prevent 
the  sale  of  said  property.  The  injunction  was  awarded,  and  upon 
the  hearing,  was  perpetuated  by  the  Circuit  Court  of  Fauquier  county. 
From  this  decree  perpetuating  the  injunction,  the  sheriff,  on  be- 
half of  the  Commonwealth,  applied  for  and  obtained  an  appeal 
from  one  of  the  judges  of  this  court. 

Upon  the  record  thus  presented  we  have  to  determine  the  ques- 
tion, whether  the  homestead  declared  and  claimed  by  Rector  can 
be  claimed  against  the  Commonwealth  for  fines  imposed  for  a  vio- 
lation of  its  penal  laws. 

This  question  depends  solely  upon  the  construction  to  be  given 
to  the  1st  section  of  article  XI  of  the  Constitution  of  this  State, 
which  is  in  these  words  : 

'^  §  1.  Every  householder,  or  head  of  a  family,  shall  be  entitled^ 
in  addition  to  the  articles  now  exempt  from  levy  or  distress  for 
rent,  to  hold  exempt  from  levy,  seizure,  garnisheeing,  or  sale  under 
any  execution,  order  or  other  process,  issued  on  any  demand  for 
any  debt  heretofoi^  or  hereafter  contracted,  his  real  and  personal 
property,  or  either,  including  money  or  debts  due  him,  whether 
heretofore  or  hereafter  acquired  or  contracted,  to  the  value  of  not 
exceeding  two  thousand  dollars,  to  be  selected  by  him,"  etc. 

Now,  it  will  be  observed  that  the  exemption  under  this  section 
is  from  sale  under  execution  or  other  process  *^  issued  on  any 
demand  for  any  debt  contracted."  A  fine  imposed  by  statute 
for  the  violation  of  a  law  cannot,  in  any  just  sense,  be  designated 
as  a  debt  contracted.  The  ordinary  meaning  of  the  word  **debt " 
is  a  sum  of  money  due  to  another  by  contract;  and  a  ''debt  con- 
tracted "  necessarily  means  that  a  debtor  has  come  under  a  volun- 
tary obligation  to  a  creditor.  The  relation  of  debtor  and  creditor 
implies,  as  of  course,  that  the  one  has  given  credit  to  the  other  in 
a  contract.  It  would  be  a  solecism  and  absurd  to  say  that  d  fine 
imposed  as  a  punishment  for  a  penal  offense  was  a  debt  contracted. 
Contracted  how  P    Contracted  with  whom  P   ''  A  debt  contracted  " 


422  VIRGINIA, 


Wlilteacre  v.  Bector. 


implies  the  voluntary  action  of  debtor  and  creditor  founded  on  a 
valuable  consideration.  This  cannot  be  predicated  upon  a  fine 
imposed  by  way  of  punishment.  The  very  essence  of  a  contract  i« 
taken  away  when  the  amount  is  assessed  as  a  penalty  for  violated 
law  claimed  by  the  State  as  a  punishment  for  crime. 

But  the  State,  I  conceive,  is  not  within  the  purview  of  the  con- 
stitutional provisions  concerning  homestead  exemptions,  as 
expressed  in  the  1st  section,  article  XI,  because  not  named  therein, 
and  but  for  the  exceptions  contained  in  the  proviso  to  said  section, 
the  Commonwealth  could  not  be  construed  to  come  within  its 
operation.  It  is  old  and  familiar  law,  and  is  applicable  to  the  State 
as  well  as  the  crown,  at  common  law,  that  where  a  statute  is  gen- 
eral, and  any  prerogative,  right,  title  or  interest  is  diverted  or  taken 
from  the  king,  in  such  case  the  king  shall  not  be  bound  unless  the 
statute  is  made  by  express  words  or  necessary  implication  to  extend 
to  him.  Bac.  Abridg.  Prerogative  E,  p.  92.  This  principle  of  the 
common  law,  as  applied  to  the  State,  has  been  recently  recognized 
by  this  court  in  the  case  of  Ford  v.  Tlie  Commonwealth,  decided  at 
the  present  term,  where  it  was  held  that  the  homestead  exemption 
cannot  be  setup  by  the  sureties  of  a  public  oflScer  to  defeat' a 
cUiira  of  the  Commonwealth  for  taxes  collected  and  not  accounted 
for.  I  refer  to  the  elaborate  opinion  of  my  brother  Burks,  and 
the  cases  referred  to  by  him  as  authority  in  this  case,  to  show  that 
the  homestead  exemption  cannot  be  claimed  against  a  demand  of 
the  Commonwealth  for  taxes.  Especially,  I  think,  can  this  not  be 
done  where  sucii  demand  is  in  the  nature  of  a  penalty  for  a  vio- 
lation of  law. 

Surely  it  would  be  contrary  to  the  theory  and  design  of  the  home- 
stead laws,  which  are  said  to  be  founded  upon  considerations  of 
sound  public  policy  and  for  the  public  welfare,  if  they  were  so  con- 
strued as  to  interfere  with  the  administration  of  public  justice,  and 
take  away  the  potent  means  of  punishing  crime.  The  public  wel- 
fare is  best  promoted  by  the  enforcement  of  the  laws,  and  one  of 
the  most  potent  means  of  their  enforcement  is  by  fines  imposed  for 
their  violation.  It  never  could  have  been  within  the  purview  of 
the  Constitution,  in  enacting  a  homestead  law,  to  deprive  the  State 
of  the  means  of  punishing  oflfcnders  against  its  laws,  by  permittiag 
such  offenders  to  claim  exemption  against  punishment  for  a  viola- 
tion of  the  penal  laws  of  the  Commonwealth.  ' 

This  is  a  case  of  first  impression  in  this  coart.    I  have  carefaHy 
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examined  the  decisions  of  other  States  where  homestead  laws  pre- 
Tail,  bat  can  find  no  case  in  which  the  precise  question  before  us 
has  been  determined.  But  I  find  that  it  has  uniformly  been  held 
in  all  the  States  where  the  provision  in  their  constitutions  and  laws 
is  similar  to  this,  exempting  property  from  sale  under  execution? 
eta,  "for  any  debt  contracted,"  that  the  exemption  does  not  apply 
to  judgments  and  executions /or /ar/9,  that  the  exemption  applies 
only  to  executions  in  cases  ex  contractu,  and  not  to  cases  ex  delicto. 
The  best  reasoned  cases  are  those  of  New  York  and  Pennsylvania. 
See  &iouton  v.  Kilmer,  8  How.  Pr.  (N.  Y.)  527;  Lathrop  v.  Singer, 
39  Barb.  396 ;  Lflne  v.  Baker,  2  Grant's  Cas.  424.  See,  also,  Davis  v. 
Benson,  :^9  Oa.  345. 

It  was  held  in  all  of  these  cases  that  the  homestead  exemptions 
could  not  be  claimed  against  executions  in  actions  for  torts. 

Now,  if  according  to  these  anthorities  the  homestead  exemption 
cannot  be  claimed  as  against  executions  on  judgments  for  torts,  a 
fortiori  it  cannot  be  claimed  as  against  a  fine  imposed  for  a  penal 
oflfense. 

I  am,  therefore,  of  opinion  to  reverse  the  decree  of  the  Circuit 
Court  of  Fauquier,  perpetuating  the  injunction  of  sale;  and  am 
of  opinion  that  the  property  levied  on  by  the  sheriff  is  liable  to  be 
sold  under  the  execution  for  fines  imposed  by  the  Commonwealth, 
although  claimed  under  the  exemption  of  homestead  declai*ed  and 
put  on  record  by  the  appellee  Bector. 

Decree  reversed. 
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(44  Gonn.  00.) 
WtU — uncertainty  —  charitable  imm. 

A  residaarj  devise  and  bequest  to  a  trustee  "  for  any  and  all  teiMVolral  p  v- 
poses  that  he  may  see  fit/'  is  void  for  ancertainty  at  oommon  law,  and  iiiioC 
within  the  statute  authorising  grants  for  chariUMe  uses. 

AMICABLE  submission  for  constraction  of  a  will.   The  plaintiflB 
were  heirs  of  the  testatrix,  and  the  defendant  was  her  exec- 
utor.   The  opinion  states  the  facts. 

H,  B.  Harrison  and  J,  O^Neily  for  plaintiffs. 

S.  B.  Baldwin,  for  defendant.  The  bequest  is  valid  as  a  chari* 
table  trust.  Vidal  v.  Girard's  Eu^rSy  2  How.  192,  196  ;  Milleri. 
Rowan,  5  Clark  &  Finn,  99,  109  ;  Hamden  v.  Rice,  24  Conn.  355; 
2  Story's  Eq.  Jar.,  §§  1155, 1164.  Any  use  public  or  charitable  is 
within  the  Connecticut  statute.  Gen.  Stat.,  p.  352,  §  2  ;  Fuller  ?. 
Plainfield  Academic  School,  6  Conn.  544;  Hamden  t.  Riee^  24  id. 
355;  Proprietors  of  White  School  House  y.  Post,  31  id.  255.  "  BenefO- 
lent "  and  *' charitable  "  are  synonymous  terms.  SdltonsiaU  v.  fkini- 
ers,  11  Allen,  446, 468;  American  Asylum  y.  Phoenix  Bank,  4  Gonn. 
177, 178;  Rotch  y.  Emerson,  105  Mass.  431,  434;  Bruce  y.  PreOf- 
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^y  of  Deer,  L.  R.,  1  H.  L.  Scotch  &  Div.  Ap.  Cas.  96,  Witman  v. 
LioCy  17  Serg.  &  R  93;  Whicker  v.  Hume,  14  Beav.  509;  8.  c,  on 
appeal,  7  Clark's  H.  L.  Cas.  124.  The  executor  will  be  presumed 
to  apply  the  fund  to  strictly  charitable  purposes.  Lewis  v.  Allenby, 
L  R.,  10  Eq.  Cas.  668.  Such  provisions  are  always  upheld  if  pos- 
sible.    Bull  V.  Bull,  8  Conn.  51 ;   White  v.  Howard,  38  id.  366. 

LooMis,  J.  The  testatrix  by  her  last  will  appointed  a  trustee 
and  attempted  to  dispose  of  the  remainder  of  her  estate  in  trust 
by  the  use  of  the  following  language :  "  It  is  my  will  that  said 
trustee  shall  dispose  of  such  remainder  for  any  and  all  benevolent 
purposes  that  he  may  see  fit,  and  at  his  option." 

The  question  is,  whether  this  language  is  sufficiently  certain  to 
uphold  the  trust,  and  divert  the  estate  from  the  lawful  heirs. 

If  this  disposition  is  tested  by  the  common  law  rules  it  is  clearly 
invalid.  By  the  common  law  there  cannot  be  a  valid  bequest  to 
an  indefinite  object,  or  a  valid  use  without  an  ascertained  cestui  que 
trust.  There  must  be  a  beneficiary,  indicated  in  the  will,  capable 
of  coming  into  court  and  claiming  the  benefit  of  the  bequest.  If 
the  language  be  so  indefinite  that  the  court  cannot  ascertain  who 
the  cestui  que  trust  is,  it  is  the  same  thing  as  if  there  was  none, 
and  the  property  goes  directly  to  the  next  of  kin.  And  such  a 
defect  cannot  be  cured  by  any  ac^tion  on  the  part  of  the  trustee,  for 
the  testator  must  for  himself  define  the  objects  of  his  bounty  and 
cannot  delegate  this  power  to  another. 

But  while  such  are  established  rules  of  the  common  law,  it  in 
conceded  that  in  England  a  peculiar  system  of  jurisprudence  has 
grown  up  in  disregard  of  these  rules,  whereby  certain  indefinite 
charitable  gifts  have  been  upheld  by  the  exercise  of  chancery 
powers  and  the  royal  prerogative  of  the  crown. 

This  system  found  its  embodiment,  if  not  its  origin,  in  the  stat- 
ute of  the  43d  of  Elizabeth,  which  specifically  mentioned  certain 
trusts  to  be  upheld  and  executed  by  the  Lord  Chancellor,  which 
trusts  in  the  .latter  part  of  the  act  were  referred  to  and  character- 
ized as  **  charitable  and  godly  uses." 

Ever  since  the  enactment  of  this  statute  the  word  '^charitable," 
when  used  in  a  will  conveying  property,  has  had  a  technical  mean- 
ing, not  only  in  England,  but  in  this  country  as  well,  even  in  those 
States  where  the  statute  has  never  been  re-enacted,  or  adopted  by 
usage.  And  it  mny  be  remarked  that  in  general  the  decisions  of 
Vol.  XXVI  —  54 
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the  English  chuncery  upon  trusts  for  charity  have  furnished  the 
general  rules  of  adjudication  in  the  courts  of  the  United  States. 

It  will  not,  therefore,  be  amiss  to  inquire  whether  the  trust  now 
in  question  could  stand  if  tested  by  the  statute  of  Elizabeth  and 
the  decisions  of  the  English  courts. 

Sir  William  Grant,  the  Master  of  the  Rolls,  in  his  opinion  in 
Morice  v.  The  Bishop  of  Durhamy  9  Ves.  399,  said  :  *'  I  am  not  aware 
of  any  case  in  which  a  bequest  has  been  held  charitable,  where  the 
testator  has  not  used  that  word  to  denote  his  general  purpose  or 
specified  some  particular  purpose  which  this  court  has  deter- 
mined to  be  charitable."  In  that  aise  the  testatrix  bv  her  will 
directed  that  the  residue  of  her  estate  "  should  be  applied  to  such 
objects  of  benevolence  and  liberality  as  Hie  Bishop  of  Durham 
in  his  own  discretion  should  most  approve."  It  was  held  that  this 
language  was  too  indefinite  to  uphohl  the  trust,  upon  the  ground 
that  benevolence  and  liberality  could  find  numberless  objects  not 
included  among  the  charities  mentioned  in  the  statute.  This 
decision  was  affirmed  by  the  Lord  Chancellor  on  appeal,  and  is 
again  reported  in  10  Ves.  521. 

In  Vezey  v.  Jamsoriy  1  Sim.  &  Stu.  69,  where  the  estate  was  given 
to  the  executors  in  trust  to  dispose  of  at  their  discretion,  cither 
for  charitable  or  public  purposes,  the  trust  was  held  too  general 
and  indefinite  to  be  executed. 

To  the  same  effect  was  the  decision  in  EUis  v.  Sdbyy  1  Myl.  4 
Craig,  286,  where  the  fund  was  applied  "  to  and  for  such  charitable 
or  other  purposes  as  his  trustee  should  think  fit." 

In  Williams  v.  KershnWy  5  CI.  &  Finn.  Ill,  a  direction  by  a  tes- 
tator to  his  trustees  to  apply  the  estate  *'to  and  for  such  benevolent, 
charitable  and  religious  purposes  as  they  in  their  discretion  should 
think  most  advantageous  and  beneficial,"  was  held  void  for  uncer- 
tainty. 

In  James  v.  Allen,  3  Mcr.  15,  it  Mbas  held  that  a  bequest  in  trust 
"  for  such  benevolent  purposes  as  the  trustees  may  unanimously 
agree  upon,"  could  not  be  sustained,  on  the  ground  that  there  were 
benevolent  purposes  which  the  court  could  not  construe  to  be 
charitable,  and  the  trustees  being  directed  to  apply  the  property  t-i 
benevolent  purposes  might  select  objects  not  charitable  within  the 
statute. 

To  the  same  effect  is  the  reasoning  in  Kenall  v.  Oranger,  5  Beav. 
^00,  and  in  other  cases  that  might  be  cited,  but  the  above  will  suf- 
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flee  to  show  that  the  trnst  in  qaestion  must  be  held  void  in  the 
light  of  the  English  decisions. 

If  now  we  pass  to  the  decisions  of  the  courts  of  last  resort  in  the 
United  States  we  shall  find  that  such  indefinite  trusts  as  the  tes- 
tatrix here  attempted  to  create  have  repeatedly  been  held  void  for 
nncertainty.  An  examination  of  the  numerous  cases  cited  in  the 
brief  for  the  plaintiff  will  abundantly  sustain  this  position.  We 
will  only  refer  particularly  to  one  of  these  cases,  which  is  from  an 
adjoining  State  whose  system  of  jurisprudence  relative  to  trusts 
for  charity  is  similar  to  our  own,  and  in  which  case  the  testiitor  in 
attempting  to  create  a  trust  used  words  almost  literally  identical 
with  the  language  now  under  consideration.  It  is  the  recent  case 
of  Chamberlain  mid  others  v.  Searnn  and  others.  111  Mass»  267. 
Gray,  C.  J.,  in  delivering  tlie  opinion,  said  :  '*The  question  pre- 
sented by  this  case  is,  whether  a  devise  in  trust  to  be  applied  solely 
for  benevolent  purposes  in  the  discretion  of  the  trustees  creates  a 
public  charity.  And  we  are  all  of  opinion  that  it  does  not.  The 
word  *  benevolent '  of  itself,  without  any  thing  in  the  context  to 
qualify  or  restrict  its  ordinary  meaning,  clearly  includes  not  only 
purposes  which  are  deemed  charitable  by  a  court  of  equity,  but 
also  any  acts  dictated  by  kindness,  good  will,  or  a  disposition  to  do 
good,  the  objects  of  which  have  no  relation  to  the  promotion  of 
education,  learning  or  religion,  the  relief  of  the  needy,  the  sick  or 
the  afflicted,  the  support  of  public  works,  or  the  relief  of  public 
burdens,  and  cannot  be  deemed  charitable  in  the  technical  and 
legal  sense.  The  only  difference  of  opinion  in  the  adjudged  cases 
on  this  subject  has  been  upon  the  question  how  far  the  word  *  be- 
nevolent,' when  used  to  describe  the  purposes  of  a  trnst,  could  be 
deemed  limited  in  its  meaning  by  being  associated  with  other 
words  more  clearly  pointing  to  a  strictly  charitable  disposition  of 
the  fund. " 

Having  shown  that  the  trust  in  question  would  be  held  void 
upon  the  principles  adopted  in  England  and  in  our  sister  States, 
we  will  next  inquire  whether  there  is  anything  peculiar  to  our  own 
system  relative  to  trusts  for  charity  that  can  save  and  enforce  the 
I)(»qaest  we  are  considering. 

This  State  has  never  adopted  the  statute  of  Elizabeth.  But  we 
have  a  substitute  statute  of  our  own,  first  passed  in  1084,  but  which 
did  not  appear  in  the  printed  statutes  until  1702,  and  hence  it  has 
been  generally  called  the  '^  statute  of  1702."    The  language  of  the 
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act  is  as  follows  :  ^' All  estates  that  have  been  or  shall  be  granted 
for  the  mainteuanee  of  the  ministry  of  the  gospel,  or  of  scIiooIb  of 
learning,  or  for  the  relief  of  the  poor,  or  for  any  other  public  and 
charitable  use,  sliall  forever  remain  to  tlie  uses  to  which  they  have 
been  or  shall  be  granted,  according  to  the  true  intent  and  meaning 
of  the  grantor,  and  to  no  other  use  whatever.''  Gen.  Stat,  Rens- 
ion  of  1875,  p.  352,  §  2. 

Our  law  is  more  strict  than  the  English  law  in  this,  that  it  n- 
quires  certainty  in  the  persons  to  be  benefited,  or  at  least  a 
certain  and  definite  class  of  persons  with  an  ascertained  mode  of 
selecting  them.  But  the  law  of  England  in  those  cases  whore  the 
statute  applies,  or  where  the  doctrine  of  cy /7re/?  may  be  invoked, 
does  not  require  any  such  certainty.  TreaVs  Appeal  from  Probaie, 
30  Conn.  113. 

In  White  v.  Fisk,  22  Conn.  31,  the  doctrine  of  cypres  was  re- 
pudiated, as  founded  originally  on  kingly  prerogative,  and  as  incon- 
sistent with  the  provisions  of  our  statute.  In  that  case  a  bequest 
in  trust,  '*  for  the  support  of  indigent  pious  young  men  preparing 
for  the  ministry  in  New  Haven,  Connecticut,"  was  held  void  f()r 
uncertainty.  Church,  C.  J.,  in  giving  the  opinion  of  the  conrt. 
after  citing  the  closing  part  of  the  statute,  which  provides  that  the 
estates  given  to  charitable  uses  ''shall  ever  remain  to  the  uses  to 
which  they  have  been  or  shall  be  given  or  granted,  according  to  the 
true  intoit  and  meaning  of  the  grantor,  and  to  no  other  use  what- 
ever," says  that  "  to  carry  out  this  provision  of  the  law  the  inten- 
tion of  the  donor  must  be  certain,  as  well  as  the  objects  of  his 
bounty  reasonably  definite,  and  the  charity  confined  to  the  ven 
use  to  which  it  was  destined.'* 

In  the  case  under  consideration  the  words  used  to  express  the 
trust  lack  every  element  of  certainty  heretofore  required  in  this 
State.  There  is  no  certain  beneficiary,  no  definite  class,  no  ascer- 
tained mode  of  selection,  and  no  certainty  and  no  limitation  in  the 
purpose  of  the  trust  except  as  found  in  the  world-wide  field  of 
benevolence ;  a  realm  as  broad  at  least  as  the  human  race,  and 
which  may  embrace  even  the  domestic  animals,  for  such  even 
are  now  justly  considered  the  legitimate  objects  of  human  kindness 
and  protection. 

It  is  conceded  that  there  is  nothing  in  the  language  of  the 
bequest  we  are  considering  to  bring  the  case  within  the  provisiona 
of  our  statute,  unless  the  word  ''  benevolent,"  as  used  in  the  will, 
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IB  of  the  same  import  as  the  word  '^  charitable  "  as  used  in  the 
statute. 

While  it  is  true  that  there  is  no  charitable  purpose  which  is  not 
also  a  benevolent  purpose,  yet  the  converse  is  not  equally  true,  for 
there  may  be  a  benevolent  purpose  which  is  not  charitable,  in  the 
legal  sense  of  the  term.  We  have  already  seen  that  the  word 
**  charitable/'  as  used  by  the  English  courts  and  the  courts  of  the 
United  States,  has  a  technical  meaning.  Our  statute  was  passed 
nearly  a  century  after  the  statute  of  Elizabeth  and  after  the  word 
'^  charitable  '*  had  received  a  definite  meaning  from  a  long  line  of 
the  highest  judicial  opinions.  When  therefore  our  legislature,  in 
framing  an  act  on  the  same  subject,  deliberately  used  the  same 
word  to  characterize  the  trusts  they  wished  to  protect  and  enforce, 
there  can  be  no  doubt  that  the  word  **  charitable  "  was  used  in  the 
same  technical  sense  it  had  acquired  under  the  famous  act  of  the 
mother  country. 

This  rule  of  construction  was  virtually  adopted  by  this  court  in 
the  case  of  Hamden  v.  Ricey  24  Conn.  350. 

The  foregoing  considerations  have  led  us  to  the  conclusion  that 
the  apparent  trust  in  the  will,  ''for  any  and  all  benevolent  pur- 
poses," is  void  for  uncertainty,  and  that  the  est&te  in  question, 
upon  the  death  of  the  testatrix,  vested  in  her  heirs  at  law. 

The  finding  shows  that  the  trustee  hasAnade  a  statement  of  the 
purposes  for  which  he  intends  to  dispose  of  said  funds,  and  if 
each  pnrposes  had  been  specified  in  the  will  it  would  have  been 
valid.  But  no  action  or  statement  on  the  part  of  the  trustee  can 
avail  in  the  least  to  cure  a  radical  defect  in  the  will.  It  is  the 
will  of  the  testatrix,  not  that  of  the  trustee,  which  is  to  stand  or 
fall.  And  to  use  the  language  of  Sir  William  Orant  in  Morice 
V.  The  Bishop  of  Durham^  ^*  the  question  is  not  whether  the  trustee 
may  apply  the  estate  upon  purposes  strictly  charitable,  bat 
whether  he  is  hound  so  to  apply  it." 

We  advise  that  the  property  in  dispute  be  distributed  to  the 
hein  at  law  of  the  testatrix. 

In  this  opinion  the  other  judges  concurred. 
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BoBempHon  from  aUaehment — trade  ioaU, 

Under  a  stataie  exempting  from  attachment  implements  of  a  debtor^a  tnda^ 
the  hones  and  carta  of  one  engaged  in  carting  coal  are  not  exempt.* 

COVENANT  upon  receipt  to  officer  for  property  attached.    The 
plaintiff  had  judgment.  The  opinion  sufflcientl;  states  ihe  point 

W.  C.  Rohinsofiy  for  plaintiff  in  error. 

L,  N,  Blydenburghy  with  whom  was  8.  L.  BrotuoUf  for  defend* 
ants  in  error. 

Pardee,  J.  [After  disposing  of  another  point]  When  the 
receipt  was  executed  and  delivered  to  the  officer,  Dunn,  the  debtor, 
owned  five  horses,  six  carts  and  six  harnesses,  and  used  them  in 
hoisting  and  carting  coal,  one  horse  being  driven  by  himself  and 
each  of  the  others  by  a  hired  man;  and  thus  he  obtained  his  living. 
He  now  claims  that  these  horses,  carts  and  harnesses  were  protected 
from  seizure  by  the  statuTe  which  exempts  the  **  implements  of  the 
debtor's  trade."  In  Atioood  v.  De  Forest,  19  Conn.  517,  this  conrt 
said:  "By  the  word  trade,  as  used  in  this  statute,  we  suppose  is 
meant  the  business  of  a  mechanic,  strictly  speaking,  as  the  basiness 
of  a  carpenter,  blacksmith,  silversmith,  printer,  or  the  like.*'  This 
definition  is  also  adopted  in  the  recent  case  of  Seeley  v.  OtaiUim, 
40  Conn.  109. 

Dunn  was  engaged  in  the  transportation  of  merchandise.  This 
cannot  be  said  to  be  the  *^  business  of  a  mechanic,"  either  by  defini* 
tions  from  the  books  or  by  tlie  common  understanding  and  speech 
of  men.  A  special  statute  has  given  to  the  physician  exemption  for 
a  horse  of  a  value  not  exceeding  $200;  and  to  the  fisherman,  for  one 
boat  owned  by  one  person  and  used  by  him.  These  instances  show 
that  the  law  intends  to  keep  exemptions  within  narrow  limits;  and 
we  see  no  reason  for  conceding  to  the  transportation  of  meiohaii- 
disc  protection  for  unlimited  investments  in  horses  and  carts. 

We  advise  that  there  be  no  new  trial. 

*Bee  Baker  ▼.  WHJUa,  128  Msm.  194;  S6  Am.  B«p.«l,and  DOU,tt. 
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LursLBT  Y.  Hubbard. 


(4i  CoDO.  100.) 


OmttUuUomai  law  -^siaifUe  direeting  sale  of  kmd  devia&d,  and  inwdment 

of  proceeds, 

A  tfletator  devised  real  estate  to  A  for  life,  and  after  ber  deatb  to  B  and  others 
upon  certain  oontiugencies.  Upon  the  petition  of  A,  alleging  that  the 
property  wai«  prodacing  a  very  small  income,  and  was  depreciating,  the 
general  assembly,  against  the  remonstrance  of  B  and  the  others,  passed 
a  resolution  authorizing  the  sale  of  the  land  by  specified  trustees,  and  the 
investment  of  the  proceeds  for  the  benefit  of  all  the  parties  interested 
according  to  their  respective  rights.    Held,  a  constitutional  and  valid  act. 

BILL  for  injunction  against  tbe  sale  of  real  estate.  The  defend- 
ant Mary  L.  Hubbard  was  the  granddaughter  of  Chauncey 
Lisle,  who  died  in  1862,  leaving  a  will  by  which  he  devised  to  her 
a  farm  worth  about  t4,000  for  her  life,  and  upon  her  death  in  cer- 
tain contingencies  the  same  was  devised  to  the  plaintiffs.  The 
defendant  Hubbard  had  been  in  the  enjoyment  of  the  property, 
which  produced  a  net  income  of  only  about  $100  a  year  ;  she 
was  37  years  old,  unmarried,  and  supported  by  her  relatives.  In 
April,  1875,  she  petitioned  the  general  assembly,  setting  forth 
these  facts,  and  praying  a  sale  of  the  property,  and  the  parties  were 
all  heard,  the  plaintiffs  objecting  to  the  sale.  The  general  assem- 
bly by  resolution  directed  the  sale  of  the  land  by  certain  trustees, 
and  the  investment  by  them  of  the  proceeds  for  the  benefit  of  the 
parties  according  to  their  respective  interests.  The  case  was 
reserved  for  the  advice  of  this  court. 

W.  C.  Case,  for  petitioners,  argued,  1.  The  act  is  void 
because  opposed  to  natural  justice  and  the  principles  of  tlie  social 
compact  Gooley  on  Const  Lim.  36,  37, 175  ;  Lieber  on  Civ.  Lib. 
103  ;  Sedg.  Stat  &  Const  Law,  128  ;  Taylor  v.  Porter,  4  Hill,  140  ; 
Ooahen  v.  Stonington,  4  Conn.  225  ;  Booth  v.  Woodbury,  32  id.  126  ; 
People  V.  Morris,  13  Wend.  328.  2.  The  act  violates  the  implied 
constitutional  restraint  upon  legislation.  Sedg.  Stat.  &  Const  Law, 
447 ;  Bradley  v.  N.  Y.  (6  N.  H.  R.  B,  Co.,  21  Conn.  304.  3.  The 
act  takes  private  property  without  due  process  of  law,  the  parties 
being  sui  juris.  Bice  v.  Parkman,  16  Mass.  326 ;  Davison  v. 
Jakannot,  7  Mete.  388 ;  Sohier  v.  Mass.  Oen.  Hospital,  3   Cush. 
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483 ;  Clarke  v.  Hayes,  9  Gray,  426 ;  Clarke  v.  Van  Svrlay,  15  Wend. 
436;  Cochran  V.  Van  Surlay,  20  id.  365,  373.  4.  The  contin- 
gency of  the  interests  does  not  deprive  them  of  their  character  as 
property.   Sedg.  Const  &  Stat.  Law,  152  ;  Cooley  on  Const  Lim.  358. 

L.  Harrison  and  J,  W.  Ailing,  contra,  cited  Colder  v.  BuU,  2 
Root,  350 ;  Starr  v.  Pease,  8  Conn.  548  ;  Pratt  v.  Alhn,  13  ii 
125  ;  Ricluirdson  v.  Monson,  23  id.  94  ;  Rice  v.  Parkman^  16  Matt. 
3ji6 ;  Dennison  v.  Johonnot,  7  Mete.  388 ;  Sohier  v.  Massachusetts 
Oen.  Hospital,  3  Cush.  496;  Satterlee  v.  Matthewnon,  2  Peters,  380; 
Edwards  v.  Pope,  4  111.  465  ;  Carroll  v.  Lessee  of  Olmsted,  16  Ohio, 
257  ;  Stewart  v.  Griffith,  33  Mo.  19  ;  Norris  v.  Clymer,  2  Penn.  St 
277 ;  Blagge  v.  Miles,  1  Story,  426  ;  In  re  Columbian  Metal 
Works,  3  Bankr.  Reg.  75 ;  Sutherland  v.  Lake  Superior  Ship 
Canal  Co.,  9  id.  298  ;  Holman^s  Heirs  v.  Bank  of  Norfolk,  12  Ala. 
369,  414  ;  Cooley'  Const  Lim.  352. 

Park,  C.  J.  The  controversy  in  this  case  calls  in  question  the  con- 
stitutionality  of  the  resolution  passed  by  the  general  assembly  in 
the  year  1875,  authorizing  the  sale  of  the  land  in  which  the  peti- 
tioners have  a  contingent  interest,  and  the  investment  of  the 
proceeds  for  the  benefit  of  all  parties  concerned. 

It  is  said  by  the  petitioners  that  this  resolution  deprives  them  of 
their  interest  in  the  property  against  their  will,  and  is  therefore 
void,  not  only  as  opposed  to  natural  justice,  but  as  in  conflict  with 
the  provisions  of  the  Constitution  of  the  State.  It  was  held  by 
this  court  in  the  case  of  Richardson  v.  Monson,  23  Conn.  94,  that 
the  statute  which  authorizes  the  sale  of  lands  held  in  joint  tenancy^ 
tenancy  in  common,  or  coparcenary,  whenever  partition  cannot 
conveniently  be  made  in  any  other  way,  is  constitutional. 
That  case  was  ably  discussed  by  counsel,  who  offered  the  same 
arguments  against  the  constitutionality  of  the  statute,  which 
have  been  urged  upon  our  consideration  against  the  validity  of 
thio  resolution.  It  is  difficult  to  see  any  distinction  in  principle 
between  tlie  two  cases.  When  a  sale  is  made  of  i*eal  estate  helcl  ifi 
joint  tenancy,  the  tenant  opposed  to  the  sale  is  as  much  deprived 
of  his  estate  by  the  change  which  is  made  as  these  petitioners  are 
of  their  property,  by  the  change  authorized  by  this  resolution.  In 
either  case  the  parties  are  not  subjected  to  a  loss  of  their  property. 
It  is  simply  changed  from  one  kind    of  an  estate  to  another.      In 
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the  case  of  Sohier  v.  Massachusetts  General  Hospital,  3  Gush.  496, 
the  court  say,  in  a  case  like  the  present,  '*  The  legislature  author* 
izes  the  sale,  taking  care  that  the  proceeds  shall  go  to  the  trustees 
for  the  use  and  benefit  of  those  having  the  life  estate,  and  of  those 
having  the  remainder,  as  they  arc  entitled  under  the  will.  This  is 
depriving  no  one  of  his  property,  but  is  merely  changing  real  into 
personal  estate,  for  the  benefit  of  all  parties  in  interest.  This  part 
of  the  resolve,  therefore,  is  within  the  the  scope  of  the  powers  exer- 
cised from  the  earliest  times,  and  repeatedly  adjudged  to  be  right* 
fully  exercised  by  the  legislature."  In  the  case  of  Rice  v.  Parh^ 
man,  16  Mass.  326,  it  was  held  that  the  legislature  might  right- 
fully authorize  a  tenant  for  life  to  sell  the  whole  estate,  thus  con- 
verting real  into  personal  property,  provision  being  made  for 
securing  the  interests  of  those  in  remainder.  We  think  the 
decision  in  the  case  of  Richard  v.  Monson,  which  we  have  referred 
to,  must  be  regarded  as  decisive  of  this  case.  We  think  the  resolu- 
tion in  question  constitutional,  and  not  opposed  to  natural  justice, 
and  we  therefore  advise  the  Superior  Court  to  dismiss  the  petition. 
Foster,  J^  dissented. 


DooLBY  V.  The  City  of  Meridbk. 

(44  OoDn.  U7.) 
Municipal  corporation  —  negligence  —  icjf  sidewalk. 

A  sidewalk  in  a  citj  was  wholly  covered  with  ice  from  one  to  three  inches  in 
thickness,  uneven  and  irregular  in  surface,  but  in  spots  smooth  and  slip- 
pery ;  it  had  remained  in  this  condition  for  a  week ;  the  ice  was  partially 
covered  by  a  light  fall  of  snow  over  night ;  no  attempt  had  been  made  to 
remove  the  ice,  although  the  weather  had  been  mild ;  nothing  had  been 
placed  on  it  to  render  walking  secure  ;  there  was  a  high  bank  of  snow  in 
the  gutter  along  the  place  in  question,  with  no  opening  to  allow  passage 
into  the  roadway ;  the  opposite  side  was  repairing,  and  impassable ;  the 
plaintiff,  walking  in  the  day-time  over  the  place  in  question,  with  ordinary 
care,  fell  and  sustained  injury.  Held,  that  the  city  was  liable  in  damages 
therefor.* 

♦  See  Cook  v.  Ctty  of  MUwavkee  CM  Wis.  270),  1  Am.  Rep.  283  •  CoUins  v.  Council  Bluff  % 
(at  Iowa,  824),  7  Am.  Rep.  200,  and  note,  206 ;  Street  v.  Irihabilanbi  of  HoLydke  (105  Mass. 
82),  7  Am.  Rep.  500 ;  Bfllings  ▼.  TTorcester  (107  Mass.  829),  8  Am.  Rep.  460 ;  McLaughlin  v. 
CUyof  Carry  (77  Peon.  8t.  109),  18  Am.  Rep.  482;  City  of  Chicoffo  v.  Bixby  (84  111.  82),  25 
Am.  Rep.  489;  Evans  v.  City  of  Utica  (69  N.  Y.  106),  26  Am.  Rep.  165;  City  of  Quincy  r. 
Sarkor  (81  lU.  800),  25  Am.  Rep.  878. 
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CASE  for  negligence.     The  plaintiff  had  judgment.    The  opin- 
ion states  the  facts. 

R.  Hicks,  for  plaintiffs  in  error,  cited  Stanton  v.  City  of  Spring* 
field,  12  Allen,  570;  Nason  v.  City  of  Boston,  14  id,  508;  Luther  \. 
City  of  Worcester,  97  Mass.  268;  Gilbert  v.  City  of  Roxhury,  100 
id.  185,  187 ;  Cook  v.  City  of  Milwaukee,  24  Wis.  270 ;  s.  c,  1  Am. 
Eep.  183;  Perkins  v.  City  of  Fond  du  Lac,  34  Wis.  435;  City  of 
Rockford  v.  Hildebrand,  61  III.  156;  Landolt  v.  City  of  Norwich, 
37  Conn.  615. 

H,  Stoddard,  for  defendant  in  error. 

Foster,  J.  From  the  finding  of  facts  in  this  case  it  appears 
that  the  plaintiff,  on  the  morning  of  the  13th  of  January,  1875, 
was  on  her  way  to  a  factory  in  Meriden  where  she  was  employed, 
about  a  mile  distant  from  her  home.  She  was  passing  over  the 
customary  route  from  her  home  to  her  work.  While  walking  along 
the  sidewalk  on  Main  street,  between  Broad  and  Center  streets,  and 
in  the  exercise  of  ordinary  care,  by  reason  of  the  formation  of  snow 
and  ice  in  front  of  the  property  of  Mrs.  Hiram  Bradley,  she  slipped 
and  fell,  breaking  her  wrist,  and  sustaining  some  other  injuries. 
There  was  a  gradual  descent  of  the  ground  from  Broad  to  Center 
streets;  and  Main  street,  at  the  place  where  the  injury  occurred, 
was  the  principal  thoroughfare  in  the  city  of  Meriden.  The  side- 
walk in  question  was  the  only  one  in  general  use;  the  walk  on  the 
other  side  of  the  street  had  been  for  some  days,  and  then  was,  in 
process  of  reconstruction,  and  was  not  used  by  foot  passengers. 

The  weather  had  been  clear  for  throe  or  four  days  previous  to 
the  accident,  except  the  night  immediately  preceding,  during 
which  there  was  a  very  light  fall  of  fleecy  snow,  which  perhaps, 
partially  covered  the  ice  on  the  walk  where  the  plaintiff  fell. 
Above  and  below  the  property  of  Mrs.  Bradley  the  sidewalk  had 
been  and  was  kept  clear  of  snow  and  ice,  prior  to  and  at  the  time 
when  the  plaintiff  sustained  her  injuries. 

The  flagged  walk  in  front  of  the  premises  of  Mrs.  Bradley  was 
ten  feet  wide,  and  thirty-five  feet  in  length,  and  was  covered  the 
whole  width,  for  almost  the  entire  length,  with  a  solid  coat  of  ice, 
varying  from  one  to  three  inches  in  thickness^  and  of  an  uneven 
and  irregular  surface,  but  in  some  places  smooth  and  slippery.  The 
walk  had  been  in  this  conditioq,  which  the  finding  says  was  very 
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dangeroas,  for  about  a  week  before  the  accident.  No  attempt  had 
been  made  to  clear  off  the  ice,  though  the  weather  had  been  so 
mild  after  it  formed  that  it  could  have  been  removed  by  the  most 
ordinary  methods.  No  gravel  or  other  substance  had  been  placed 
on  the  walk  to  make  it  more  safe,  but  it  had  been  permitted  by  the 
defendants  to  be  and  remain  in  this  dangerous  condition. 

A  bank  of  snow,  from  two  to  three  feet  high,  had  been  piled 
upon  the  outer  side  of  the  gutter,  and  there  was  no  opening 
through  which  the  plaintiff  could  pass  to  the  road,  and  thereby 
avoid  crossing  the  ice  in  question.  On  the  afternoon  of  the  same 
day,  or  on  the  day  following  the  accident,  the  walk  was  cleared  off 
by  the  owner  of  the  adjoining  premises.  The  defendants  were 
daly  notified  in  writing,  as  required  by  the  statute,  of  the  injury, 
and  the  time  and  place  of  its  occurrence,  within  the  prescribed 
time. 

The  court  below  rendered  judgment  in  favor  of  the  plaintiff. 

However  the  law  may  be  elsewhere,  as  to  the  liability  of  cities 
and  boroughs  for  injuries  sustained  on  account  of  ice  formed  on 
the  sidewalks  in  their  respective  limits,  we  must  regard  the  princi- 
ples recently  enunciated  by  this  court  in  the  case  of  Congdon  v. 
Ciiy  of  Norwich,  37  Conn.  414,  as  establishing  the  law  of  Connecti- 
cut, and  decisive  of  this  case.  The  law  as  laid  down  in  Landolt  v. 
City  of  Norwich,  id.' 615,  decided  by  the  Superior  Court,  is  also 
applicable  to  this  case. 

Applying  the  law  as  declared  in  these  cases  to  the  facts  detailed 
on  the  record  before  us,  but  one  result  seems  possible,  and  that  is 
the  one  arrived  at  by  the  court  below,  a  judgment  in  favor  of  the 
plaintiff.  There  is  hardly  a  fact  which  would  go  to  impose  a  lia- 
biUty,  that  is  not  found  proved  against  the  defendants,  in  the  very 
minute,  explicit,  and  full  finding  of  facts,  of  which  we  have  given 
a  summary. 

There  is  no  error  in  the  judgment  complained  of. 

JiAdgment  affirmed. 
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(44  Conn.  U8^ 

Bndenee — rape — gtatemerUs  of  prosecutrix  out  of  court 

Ob  an  indictment  for  rape,  the  testimony  of  tlie  complainant  may  be  oonfiimed 
by  evidence  not  only  that  she  liad  communicated  her  complaint  to  peifloni 
out  of  court  about  the  time  of  the  offense,  but  the  details  of  such  commoni- 
cation  may  be  given  by  the  witnesses. 

INDICTMENT  for  rape.  On  the  trial,  the  complainant  having 
testified  on  her  own  behalf  and  been  cross-examined,  the  pros- 
ecuting attorney  proffered  witnesses  to  testify  that  shortly  after  the 
alleged  assault  she  had  told  them  the  same  story  out  of  court,  and 
to  state  the  particulars  of  such  communications.  This  evidence 
was  admitted  under  objection.  Verdict  of  guilty,  and  defendant 
moved  for  a  new  trial. 

G.  H.  HollUter  and  D,  B.  Lockwoodj  in  support  of  the  motion. 
The  evidence  objected  to  is  open  to  all  the  objections  that  applj 
to  hearsay  testimony.  Roscoe's  Crim.  Er.  25,  26,  880;  1  Taylor  on 
Ev.,  §§  508,  519;  3  Qreenl.  Ev.,  §  213;  1  PhilL  Ev.  193;  Rex  v. 
Clarke,  2  Stark.  214;  Regina  v.  Megson,  9  Car.  &  P. 420;  Regina^. 
Osborne,  1  Car.  &  Marsh.  622;  Regina  v.  Nicholas,  2  Car.  &  Kir.  246; 
Regi7ia  y.  Walker,  2  Mood.  &  Bob.  212;  State  v.  Ivins,  36  N.  J.  233; 
Stephen  r.  The  State,  11  Ga.  225;  Pefferling  y.  The  State,  40  Tex. 
486;  Lacy  v.  The  State,  45  Ala.  80. 

J.  H.  Olmstead,  State's  attorney,  and  D.  Davenport,  conireu 

Park,  C.  J.  We  think  the  case  of  State  v.  DeWolf,  8  Conn.  93, 
decisive  of  the  present  question.  In  that  case,  after  the  woman 
upon  whom  the  assanlt  had  been  made  had  given  her  testimony  in 
relation  to  the  main  fact  charged,  which  was  of  an  attempt  to 
commit  a  rape,  and  had  been  cross-examined  at  length,  the  public 
prosecutor  was  permitted  to  prove  by  a  witness  that  she  had  told 
the  witness,  out  of  court  and  in  the  absence  of  the  accused,  the 
same  story  that  she  had  told  in  court.  This  was  allowed  in  order 
to  show  constancy  in  her  accusation.  Judge  Daogett,  in  giving 
the  opinion  of  the  court  in  that  case,  says  with  regard  to  the  admis- 
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dbibty  of  such  eyidence:  "  It  was  properly  admitted  in  this  case, 
becaase  on  an  indictment  for  rape,  or  for  an  attempt  to  commit  a 
rape,  such  evidence  is  received  to  show  constancy  in  the  declara- 
tions of  the  witness.  If  a  female  testifies  that  such  an  outrage  has 
been  committed  on  her  person,  an  inquiry  is  at  once  su^ested, 
why  it  was  not  communicated  to  her  female  friends.  To  satisfy 
such  inquiry  it  is  reasonable  that  she  should  be  heard  in  her  decli^ 
ration  that  she  did  so  communicate  it,  and  that  testimony  should 
be  received  to  confirm  her  story.'* 

It  is  claimed  by  the  defendant  that  it  does  not  appear  that  the 
particulars  of  the  main  transaction  as  told  to  the  witness  out  of 
court,  were  admitted  in  evidence,  but  only  a  general  statement 
of  an  attempt  to  commit  a  rape.  But  we  do  not  so  understand  the 
case.  The  counsel  for  the  accused,  in  their  argument  before  the 
court  of  errors,  did  not  so  understand  it  They  objected  only  to 
the  particulars  attending  the  main  transaction  communicated  by 
the  prosecutrix  to  the  witness.  They  admitted  that  the  witness 
might  state  in  a  general  way  that  she  complained  to  her  of  an 
attempted  rape  upon  her  person. 

The  law  so  far  was  too  well  settled  for  controversy.  Since  the 
time  of  Lord  Hale  it  has  never  been  questioned  by  courts  in 
England  or  in  this  country.  Indeed,  unless  complaint  is  found  to 
have  been  made  by  a  prosecutrix  in  a  given  case>  the  want  of  it 
weighs  heavily  against  the  prosecution,  and  in  favor  of  the  accused, 
unless  satisfactorily  explained. 

Furthermore,  the  case  finds  that  the  court  permitted  the  witness 
to  state  that  the  complainant  told  her  the  same  story  which  she 
had  told  in  court.  In  court  she  had  told  all  the  particulars 
attending  the  main  charge,  and  she  had  been  cross-examined  at 
length  upon  the  details.  The  witness,  therefore,  was  permitted  to 
state,  not  only  that  complaint  had  been  made  to  her,  but  all  the 
particulars  with  regard  to  it,  in  the  same  manner  that  they  had 
been  stated  in  court     This  is  too  plain  for  controversy. 

We  are  aware  that  the  decision  in  this  case  goes  further  than  the 
courts  have  gone  in  England,  and  in  most  of  the  States  in  this 
country,  but  still  we  think  the  rule  adopted  in  this  case  is  more 
conducive  to  the  ascertainment  of  truth  than  the  rule  elsewhere 
established.  The  law  never  intends  that  the  innocent  shall  be  pun- 
ished, or  that  the  guilty  shall  escape  punishment  Hence  the  aim 
of  the  common  law  has  always  been  to  adopt  such  rules  for  the 
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ascertainment  of  truth,  that  the  guilty  will  be  convicted  and  the 
innocent  protected.  K,  therefore,  the  rule  adopted  by  our  court  is 
more  conducive  to  this  end  than  the  one  elsewhere  established,  it  is 
correct  in  principle.  Why  has  the  rule  been  adopted  that  in  pros- 
ecutions for  rape,  and  for  attempts  to  commit  rape,  the  public  pros- 
ecutor may  show  that  the  woman  on  whom  the  assault  was  made 
complained  of  it  to  her  friends?  It  is  simply  because  such  a  course 
would  he  natural  if  the  crime  had  been  committed,  but  very  unnat- 
ural if  it  had  not  been.  But  her  natural  impulses  would  prompt 
her  to  tell  all  the  details  of  the  transaction.  Why,  on  the  same 
principle,  ought  not  her  statement  of  the  details  to  be  evidence? 
If  her  story  were  untrue,  the  greater  would  be  the  opportunity  for 
detection,  and  the  accused  would  be  helped  in  his  defense.  If  her 
story  were  true,  the  evidence  would  show  constancy  in  the  chai]ge 
even  to  the  details,  and  the  truth  would  the  more  clearly  appear. 
We  think,  then,  on  principle  our  rule  is  the  better  one  for  the 
ascertainment  of  truth. 

The  State  of  Ohio  has  adopted  the  same  rule  of  evidence,  as  will 
appear  from  a  number  of  decisions  in  that  State.  Johnson  v.  The 
State,  17  Ohio,  595;  Laughlin  v.  TJie  State,  18  id.  101;  McGombs 
V.  The  State,  8  Ohio  St.  646. 

The  leading  case  holding  the  contrary  doctrine  is  that  of  Rex  v. 
Clarke,  2  Stark.  N.  P.  Cas,  242.  But  the  propriety  of  the  ruling  in 
that  case  is  doubted  by  Mr.  Starkie  in  his  work  on  Evidence,  2 
Stark.  Ev.  700,  note  a.  And  in  Regina  v.  Walker,  2  Mood.  &  Bob. 
212,  Baron  Parke  said,  in  reference  to  the  rule  established  in  Rex 
V.  Clarke:  **The  sense  of  the  thing  certainly  is,  that  the  jury 
should  in  the  first  instance  know  the  nature  of  the  complaint 
made  by  the  prosecutrix,  and  all  that  she  then  said;  but  for  reasons 
which  I  never  could  understand,  the  usage  has  obtained  that  the 
prosecutrix's  counsel  should  only  inquire  generally  whether  a  com- 
plaint was  made  by  the  prosecutrix  of  the  prisoner's  conduct 
toward  her,  leaving  the  counsel  of  the  latter  to  bring  before  the 
jury  the  particulars  of  that  complaint  by  cross-examination.'' 
Thus  we  see  that  the  propriety  of  the  rule  of  Rex  v.  Clarke  hai 
been  doubted  by  high  authority  in  England* 

We  do  not  advise  a  new  trial 

Afirmed. 
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(44  Ooim.  ISO.) 
MdndamuS''' municipal  corporation — emutTuctUm  of  pMic  tireet. 

On  an  application  for  a  mandamus,  the  petitioner  averred  that  the  dtj  of 
Bridgeport,  for  the  purpose  of  making  a  public  street,  had  taken  land  belong- 
ing to  her  and  had  also  assessed  her  for  benefits ;  that  such  assessment  was 
laid  with  a  view  to  and  upon  the  agreement  hy  the  city  for  the  restoration 
of  certain  water  rights  of  the  petitioner  which  had  been  impaired  by  fiood, 
and  their  preservation  in  the  construction  of  the  street ;  that  the  city  neg- 
lected to  open  the  street ;  and  prayed  that  the  city  be  required  to  open  the 
street  in  the  manner  contemplated  by  that  agreement.  Heid,  that  man- 
damus would  not  lie,  the  right  being  of  a  private  nature. 

APPLICATION  for  mandamus.     Case  reserved  on  motion  to 
quash.    Tbe  opinion  states  the  case. 

C.  Thompson,  for  petitioner. 
G.  Stoddard,  for  respondents. 

Pabdee,  J.  The  petition  shows  that  the  city  of  Bridgeport^  in 
the  exercise  of  powers  conferred  upon  it  bj  its  charter,  completed 
in  June,  1872,  the  laying  out  of  a  new  street  designated  as  Norman 
street^  taking  for  that  purpose  a  piece  of  land  belonging  to  the 
petitioner,  one  thousand  feet  in  length  by  fifty  feet  in  width,  of  the 
yalne  of  about  twelve  hundred  dollars,  in  addition  to  which  she 
was  assessed  and  compelled  to  pay  one  hundred  dollars  for  benefits  ; 
that  the  street  diagonally  crosses  a  dam  belonging  to  her  at  the 
point  where  the  gate  is  located,  and  thence  runs  through  the  pond, 
which  is  valuable  for  ice-cutting;  that  properly  to  prepare  the 
street  for  public  uae  a  bridge  must  be  built  over  the  stream  at  the 
point  where  the  flume  and  gates  are  located ;  that  the  flume  and 
that  section  of  the  earth- work  of  the  dam  which  is  included  within 
the  lines  of  the  street  were  destroyed  by  a  flood  in  1873  ;  that  in 
order  to  preserve  the  ice-cutting  privilege  these  must  be  recon- 
structed, and  that  this  cannot  be  done  until  the  street  is  properly 
graded  and  the  bridge  so  built  as  to  detain  water  in  the  pond. 

The  petition  also  sets  forth  that  previous  to  the  assessment  for 
benefits  the  petitioner  requested  the  committee  making  the  same 
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to  assess  them  with  a  view  to  the  preservation  of  the  poud  privi- 
lege^ and  notified  them  that  the  road  and  bridge  must  be  con- 
structed in  connection  with  the  flume  and  gate;  and  tiiat  the  com- 
mittee agreed  to,  and  did  thus  assess  the  benefits.  The  petitioner 
then  avers  that  thereby  the  city  of  Bridgeport  entered  into  a  special 
contract  with  her  to  construct  the  earth-work  approaches  to  the 
bridge  in  such  manner  as  to  prevent  the  leakage  of  water  from  the 
pond  and  to  lay  the  walls  thereof  in  cement  mortar  for  tho  same 
purpose ;  that  if  the  street  is  not  thus  worked  the  Naugatuck 
Valley  Ice  Company^  the  petitioner's  lessees,  will  lose  ten  thousand 
dollars  by  reason  of  their  inability  to  detain  water  and  cut  ice  in 
the  pond  ;  and  that  the  city  has  hitherto  neglected  to  prepare  the 
street  for  public  travel.  The  petitioner  also  says  that  this  neglect 
occasions  irreparable  damage  to  her  as  distinguished  from  the 
general  public,  for  this  among  other  reasons,  that  the  failure  to  so 
construct  the  dam  and  bridge  as  to  detain  water  has  deprived  her 
of  all  profits  from  the  pond  privilege  ;  and  she  concludes  her  peti- 
tion with  these  words  :  *'  Wherefore  she  prays  this  honorable 
court  to  issue  its  writ  of  mandamus  requiring  and  enjoining  said 
city  of  Bridgeport,  without  further  delay,  to  make  and  fit  for  safe 
and  convenient  use  by  her  and  the  public  said  street  its  entire 
length,  and  work  that  section  of  said  street  between  Church  Lane 
and  Union  avenue  in  such  a  manner  as  to  preserve  the  pond  priv- 
ilege by  laying  the  stone  work  of  the  bridge  aforementioned  in  snoh 
a  manner  as  to  be  water-tight,  and  have  the  same  finished  and 
completed  on  or  before  the  15th  day  of  November,  A.  D.  1874,  or 
within  such  time  as  the  court  shall  fix,  or  signify  cause  to  the 
contrary  thereof  to  this  court ;  and  as  in  duty  bound  your  appli- 
cant will  ever  pray." 

This  prayer  is  single  and  definite  ;  it  presents  no  alternative  ;  it 
is  not  for  the  construction  of  the  way  at  such  time  and  in  such 
manner  as  in  the  discretion  of  the  city  authorities  will  best  enable 
them  to  discharge  their  governmental  duty  to  the  public  :  it  is 
that  the  court  shall  order  the  work  to  be  done  in  the  manner  speci- 
fied by  the  petitioner,  for  her  private  advantage,  disregarding  all 
public  considerations.  She  asks  that  a  certain  portion  of  the  way 
shall  be  so  constructed  that  it  shall  be  water-tight  and  preserve 
the  pond  privilege,  not  because  such  an  expenditure  is  necessary 
to  render  the  way  safe  and  convenient  for  travellers,  bat  because  the 
city  has  bound  itself  to  her  by  a  special  contract  so  to  do^  and  she 
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is  unable  to  profit  by  the  pond  privilege  until  performance  of 
the  agreement  can  be  enforced.  The  duty,  therefore,  if  any, 
which  rests  upon  the  city  in  this  regard,  is  one  which  it  owes  to 
the  petitioner  as  an  individual,  not  to  the  public,  and  the  special 
contract  is  the  foundation  upon  which  it  rests.  But  the  writ  of 
mandamus  has  never  been  considered  as  an  appropriate  remedy 
for  the  enforcement  of  contract  rights  of  a  private  and  personal 
nature  and  obligation  which  rest  wholly  upon  contract  and  which 
involve  no  questions  of  public  trust  or  official  duty.  Indeed, 
strictly  speaking,  it  never  lies  where  the  party  aggrieved  has  ade- 
quate remedy  at  law,  and  its  aid  is  only  to  be  invoked  to  prevent  an 
absolute  failure  of  justice  in  cases  where  ordinary  legal  processes 
famish  no  relief.  In  County  Commissioners  v.  Zanesville  Turnpike 
Co.,  16  Ohio  St.  308,  the  relators  prayed  for  a  writ  compelling  the 
respondents  to  contribute  three-tourths  of  the  expense  of  repairing 
a  bridge,  upon  the  ground  that  they  had  contracted  so  to  do. 
The  court  denied  the  writ  for  the  reason  that  it  is  not  its  office  to 
enforce  obligations  arising  upon  contracts.  In  State  ex  rel.  Bohan- 
nan  v.  Howard  County,  39  Mo.  375,  the  relator  prayed  for  the 
writ  to  compel  the  respondents  to  pay  him  a  portion  of  his  bounty 
as  a  volunteer.  The  petition  was  denied,  the  court  saying  that  it 
would  not  *' undertake  by  writ  of  mandamus  to  enforce  simple 
common-law  rights  between  individuals,  such  as  payment  of 
money,  or  where  there  is  another  adequate  legal  remedy."  In 
England,  by  act  of  Parliament,  a  plaintiff  has  the  right  to  claim  a 
writ  of  mandamus  ''commanding  the  defendant  to  fulfill  any  duty 
in  the  fulfillment  of  which  the  plaintiff  is  personally  interested." 
Under  this,  in  Benson  v.  PauU,  6  El.  &  Bl.  273,  the  plaintiff 
claimed  the  writ  to  enforce  the  excution  of  a  lease  in  fulfillment  of 
a  contract  between  the  parties.  But  Lord  Campbell,  C.  J.,  said  : 
''I  am  of  opinion  that  the  right  to  demand  mandamus  for  the 
falfillment  of  a  duty,  under  section  68,  does  not  extend  to  the  ful- 
fillment of  duties  arising  merely  from  a  personal  contract.  If  it 
did  so,  it  would  extend  to  every  case  of  contract ;  for  no  doubt  it 
is  the  duty  of  one  who  makes  a  promise  to  fulfill  it" 

We  advise  the  Superior  Court  to  dismiss  the  petition. 

In  this  opinion  the  other  judges  concurred. 

Vol.  XXVI  — 66 
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Paike  y.  Lbsteb. 

(44  CoDD.  198.) 

CamUy — insohent  laws — eonfliding  righU, 

A  citizen  of  Rhode  Island  attached  in  Connecticat  a  debt  dne  from  acltiisnof 
Connecticut  to  a  corporation  of  PenDsylvania.  That  corporation  had  beooms 
insolvent  and  under  the  laws  of  Peunsylvania  had  made  an  assignment  for 
the  benefit  of  creditors,  of  which  the  Connecticut  debtor  had  liad  notice. 
Heid,  that  the  lien  of  the  attachment  was  valid  against  the  claim  of  the 
trustee  in  the  assignment.* 

SCIBE  FACIAS  upon  a  prooess  of  foreign  attachment    The 
opinion  states  the  facts. 

T,  C.  Ing&raoU^  for  plaintiff. 

H.  D.  Russelly  for  defendant.  1.  The  defendant  may  use  the  same 
defenses  as  the  attachment  debtor.  Boston  Type  Co.  v.  MorHfMf,  7 
Pick.  166;  Hazen  v.  Emerson,  9  id.  144;  Swamscoti  Machine  Co*  t. 
Partridge,  25  N.  H.  369 ;  Strong  v.  MitcheU,  19  Vt  644.  2.  The 
assignee  takes  all  personal  property  abroad,  as  such  property  has  no 
situs.  3  Parsons  on  Cont.  480  ;  Atwood  v.  Protection  Ins.  Co.,  14 
Conn.  555,  562.  3.  Assignments  made  in  foreign  coantries  are 
respected  upon  principles  of  comity.  Smith  y.  Buchanan,  1  East,  6; 
Milne  v.  Moreton,  6  Binn.  361, 365;  Holmes  y.  Renisen,  20  Johns.  261^ 
4.  Assignments  made  in  other  States  are  recognized  eyen  when  they 
come  in  conflict  with  claims  of  citizens  of  this  State.  Atwood  f» 
Protection  Fire  Ins.  Co.,  14  Conn.  555 ;  Vanbuskirk  v.  Hartford 
Fire  Ins  Co. ,  id.  583  ;  Mead  y.  Dayton,  28  id.  33  ;  Clark  v.  CfeJi- 
necticut  Peat  Co.,  35  id.  303.  5.  The  insolyent  laws  of  Pennsyl- 
yania  are  in  harmony  with  our  insolyent  laws.  6.  The  plaintiff  u 
not  a  citizen  of  this  State,  and  has  no  standing. 

Orakoer,  J.  Paine,  the  present  plaintiff,  on  the  7th  of  July, 
1875,  brought  an  action  of  assumpsit  against  the  German  Insur- 
ance Company,  and  factorized  Lester,  the  present  defendant,  as 
agent  and  debtor  of  the  company.     The  insurance  company  was  a 
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corporation  organized  under  the  laws  of  the  State  of  Pennsylvania, 
and  located  in  that  State.  The  company  appeared  ia  the  action 
and  made  defense  and  judgment  was  rendered  against  it.  Execu- 
tion was  issued  on  the  judgment  and  demand  made  upon  Lester 
for  payment,  but  he  refused  to  satisfy  the  same  and  the  present 
action  of  scire  facias  was  brought.  It  is  not  denied  by  the  defend- 
ant that  he  was  indebted  to  the  insurance  company  at  the  time  of 
the  attachment  in  a  larger  amount  than  the  judgment  recoyered. 
But  he  claims,  and  the  fact  is  found  by  the  court,  that  in  Sep- 
tember, 1874,  the  insurance  company  went  into  insolvency  under 
the  insolvent  laws  of  the  State  of  Pennsylvania,  making  an  assign- 
ment of  all  its  effects  to  one  Eichenlaub,  in  trust  for  its  creditors, 
and  that,  on  the  3l8t  of  May,  1875,  written  notice  of  the  assign- 
ment was  given  to  Lester ;  and  the  question  is,  whether  by  such 
assignment  and  notice  the  assignee  acquired  a  title  to  the  debt 
due  from  Lester,  so  that  it  could  not  be  taken  by  the  latter  attach- 
ment of  the  present  plaintiff. 

It  is  a  general  principle  that  personal  property,  having  no  situs, 
is  subject  to  the  law  of  the  owner's  domicile,  and  can  be  transferred 
by  a  voluntary  assignment  or  sale  made  by  him  according  to  the 
law  of  his  domicile.  This  well-settled  principle  the  courts  of  Eng- 
land have  applied  to  transfers  of  personal  property  made  by  de- 
crees of  foreign  courts,  and  to  cases  of  succession  to  such  property 
by  will  or  intestacy  under  foreign  laws,  or  by  foreign  bankrupt  pro- 
ceedings.  Potter  v.  Brown,  5  East,  131.  Judge  Stobt,  in  review- 
ing the  English  decisions,  which  have  not  been  in  entire  harmony 
on  the  point,  comes  to  the  conclusion  that  they  sustain  this  broad 
application  of  the  principle,  and  that  the  mode  of  transfer  is  im- 
material, the  only  question  being  whether  it  is  good  by  the  law  of 
the  owner's  domicile.  Story's  Conflict  of  Laws,  §§  404  et  seq.  Chan- 
cellor Kekt  came  to  the  same  conclusion  after  elaborately  review- 
ing the  English  authorities,  in  the  case  of  Holmes  v.  Remsen,  4 
Johns.  Ch.  460,  and  regarded  the  rule  as  thus  established  aa 
founded  on  sound  legal  principles  and  the  only  reasonable  one. 
He  says  (p.  484) :  '^  I  entertain  no  doubt  that  the  same  rule  is 
known  and  observed  among  the  other  nations  of  Europe.  It  is 
embraced  by  the  general  principle,  so  universally  acknowledged  by 
the  civilians,  that  the  distribution  and  disposition  of  personal 
property  are  governed  by  the  law  of  the  owner's  domicile." 

But  neither  the  current  of  English  decisions,   nor  the  high 
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authority  of  Chancellor  Kent,  and  the  elaborate  and  learned  opin- 
ion which  we  have  referred  to,  seems  to  have  made  a  permanent 
impression  upon  the  jurisprudence  of  this  country,  and  the  weightof 
American  authorities  is  in  favor  of  a  much  more  restricted  applica- 
tion of  the  rule  that  personal  property  follows  the  law  of  the 
owner's  domicile.  While  fully  admitting  this  general  principle, 
the  American  cases,  instead  of  starting  from  it  in  entering  upon  the 
discussion,  start  from  another  equally  well-settled  principle,  that 
the  laws  of  a  State  or  country  have  no  legal  effect  beyond  the  limits 
of  its  territory.  This  being  so,  they  regard  the  giving  effect  to  the 
laws  of  a  sister  State  or  foreign  country,  in  the  case  of  the  transfer 
of  or  succession  to  personal  property  within  their  own  limits,  as 
wholly  an  act  of  comity,  and  not  a  recognition  of  a  right  This 
comity  they  are  prepared  to  extend  where  there  is  no  reason 
to  the  contrary,  especially  if  there  is  no  interest  of  their  own 
citizens  or  of  the  citizens  of  a  sister  State  who  are  seeking  to 
avail  themselves  of  the  protection  of  their  laws,  to  be  injuriously 
affected  by  such  recognition.  Story's  Conflict  of  Laws,  §  414; 
Upton  V.  Hubbard,  28  Conn.  274;  Fox  v.  Adams,  5  Greenl.  245; 
Ingraham  t.  Oeyer,  13  Mass.  146;  Kingy.  Joh^ison,  6  Harring.  31; 
Hoyl  T,  Tliompson,  19  N.  Y.  207;  Willitis  v.  WaUe,  25  id.  587;  Kelly 
V.  Crapo,  45  id.  86;  Dunlap  v.  Rogers,  47  N,  H.  281;  The  WaUk- 
man,  5  Ware,  232;  Milne  v.  Moreton,  6  Bin.  361,  365. 

The  remarks  of  the  court  in  the  case  last  cited  are  especially 
noteworthy,  as  coming  from  the  State  of  Pennsylvania,  the  effect 
of  whose  insolvent  proceedings  is  in  question  in  this  case.  The 
court  say  (per  Yeates,  J.,  p.  353),  *'It  is  one  thing  to  assert  that 
assignees  of  bankrupts  under  foreign  institutions  should  be  allowed 
by  the  courtesy  of  nations  to  support  suits  as  representatives  of 
such  bankrupts  for  debts  due  to  them,  and  another  thing  to  give 
efficacy  to  those  institutions  to  cut  out  attaching  creditors,  although 
posterior  in  point  of  time,  who  have  commenced  their  proceedings 
under  the  known  laws  of  the  government  to  which  they  owe  alle- 
giance and  from  which  they  are  entitled  to  protection.  The  right 
of  such  assignees  as  thus  to  sue  in  a  foreign  country  does  not  result 
from  the  force  or  effect  of  the  law,  but  from  long-used  and  well- 
established  comity." 

The  title  of  a  foreign  assignee  or  trustee  in  insolvency,  depend- 
ing for  its  recognition  here  solely  on  our  comity,  that  comity  will 
not  be  shown  where  there  is  any  good  reason  against  it.    Here  the 
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debt  due  from  Lester  to  the  German  Insurance  Company,  and  the 
right  to  which  in  the  assignee  we  are  asked  to  recognize,  has  been 
attached  by  the  plaintiff,  and  all  the  necessary  steps  taken  under 
our  laws  for  its  appropriation  to  the  indebtedness  of  the  insurance 
company  to  the  plaintiff.  It  is  of  no  consequence  that  the  attach- 
ment was  not  made  until  after  the  assignment  in  insolvency,  and 
after  notice  of  the  assignment  had  been  given  to  Lester  —  for  the 
right  of  the  plaintiff  is  not  the  right  of  a  prior  attaching  creditor, 
but  the  right  of  a  creditor  asserting  his  claim  against  the  opposing 
claim  of  the  assignee  in  insolvency,  the  one  resting  on  legal  pro- 
ceedings authorized  by  our  laws,  and  the  other  only  on  a  comity 
which  we  can  exercise  or  refuse  to  exercise  at  our  discretion.  In 
these  circumstances  the  court  owes  a  legal  duty  to  the  plaintiff 
which  is  far  more  imperative  than  the  demands  of  mere  hospitality 
to  a  stranger. 

In  this  case  the  plaintiff  is  a  citizen  of  Rhode  Island,  but  that 
fact  does  not  affect  the  case.  Upton  v.  Hubbard,  28  Conn.  275. 
The  citizens  of  all  our  sister  States  have  by  the  Constitution  of  the 
United  States  the  same  privileges  with  our  own  citizens,  and  any 
one  of  them  who  has  availed  himself  of  the  legal  remedies  fur- 
nished by  our  laws,  to  secure  payment  of  a  debt  due  him,  has  the 
same  claim  to  the  assistance  of  our  courts  that  one  of  our  own 
citizens  would  have. 

It  does  not  appear  very  clearly  by  the  finding  whether  the  assign- 
ment was  made  by  the  insurance  company  in  the  first  instance,  and 
as  an  ordinary  assignment  for  the  benefit  of  creditors,  or  as  a  part 
of  certain  insolvent  proceedings  commenced  by  petition,  in  the 
course  of  which  the  petitioning  debtor  is  required  by  the  statute 
to  execate  an  assignment  of  all  his  property  to  certain  trustees 
appointed  by  his  creditors  at  a  meeting  called  by  the  insolvent 
court  for  that  purpose.  It  is  found  only  that  the  assignment  was 
made  ''  under  the  insolvent  laws  of  the  State  of  Pennsylvania."  It 
was,  however,  stated  in  the  argument,  and  seemed  to  bo  agreed, 
that  the  assignment  was  made  under  the  22d  section  of  the  act 
with  regard  to  "  Insolvents,"  which  is  a  different  statute  and  in  a 
different  part  of  the  statute  book,  from  that  which  regulates  assign- 
ments for  the  benefit  of  creditors.  1  Brightly's  Purdon's  Digest 
of  Penn.  Statutes,  90,  775.  Whatever  therefore  miglit  be  said 
with  regard  to  a  voluntary  assignment  for  the  benefit  of  credit- 
ors, the  present  assignment  must  bo  regarded  as  clearly  a  statutory 
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and  not  a  common-law  conveyance,  and  therefore  as  having  no 
strictly  legal  effect  beyond  the  limit  of  the  operation  of  the  laws  of 
the  State. 

For  the  reasons  which  we  have  given  we  think  the  right  of 
the  plaintiff  must  prevail  over  the  claim  of  the  assignee  of  the 
^isurance  company,  and  advise  that  judgment  be  rendered  in  his 
favor. 

Pabe,  C.  J.,  dissented. 


Zalesei  y.  Clark. 

(4iOonn.21S.) 
Chntraet  to  make  a  Inut  saUtfaetary  to  emploifor, 

A.  soalptor  executed  a  bust  of  the  defendant's  deceased  husband,  under  an 
agreement  that  she  should  not  be  bound  to  accept  it  unless  she  was  satisfied 
with  it ;  (he  bust  was  artisticallj  executed,  was  a  correct  copy  of  the  photo- 
graph furnished  by  defendant,  and  was  a  good  likeness ;  but  owing  solely 
to  want  of  color  in  the  material,  lacked  life-like  expression  ;  the  defendant 
alleged  tliat  she  was  not  satisfied  with  it,  and  refused  to  take  it.  HM,  that 
DO  action  would  lie  for  the  price. 

ASSUMPSIT  to  recover  the  price  of  a  bust  The  bust  was  of 
the  defendant's  deceased  husband,  and  the  defendant,  by  the 
agreement,  was  not  bound  to  take  it  unless  she  was  satisfied  with 
it  It  was  copied  from  a  photograph  furnished  by  defendant,  and 
defendant  visited  the  plaintiff  during  the  progress  of  the  work  and 
made  suggestions  in  regard  to  it.  It  was  a  fine  piece  of  work,  a 
correct  copy  of  the  photograph,  and  an  accurate  likeness,  but  from 
the  nature  of  the  materials  was  destitute  of  the  expression  of  lif6 
and  color.  The  defendant  was  not  satisfied  with  it,  and  refused  to 
accept  or  pay  for  it;  but  her  dissatisfaction  was  based  on  reasons 
applicable  to  all  busts.  The  plaintiff  had  judgment,  and  tbe 
defendant  moved  for  a  new  trial. 

C,  Ives,  for  defendant. 

T,  C.  Ingersolly  for  plaintiff. 

Gabpbnteb,  J.     Goui*ts  of  law  must  allow  parties  to  make  their 
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own  contracts,  and  can  enforce  only  such  as  they  actually  make. 
Whether  the  contract  is  wise  or  unwise,  reasonable  or  unreasonable, 
is  ordinarily  an  immaterial  inquiry.  The  simple  inquiry  is,  what 
is  the  contract  ?  and  has  the  plaintiff  performed  his  part  of  it  ? 
In  this  case  the  plaintiff  undertook  to  make  a  bust  which  should 
be  satisfactory  to  the  defendant.  The  case  shows  that  she  was  not 
satisfied  with  it.  The  plaintiff  has  not  yet  then  fulfilled  his  con- 
tract It  is  not  enough  to  say  that  she  ought  to  be  satisfied  with 
it,  and  that  her  dissatisfaction  is  unreasonable.  She,  and  not  the 
court,  is  entitled  to  judge  of  that.  The  contract  was  not  to  make 
one  that  she  ought  to  be  satisfied  with,  but  to  make  one  that  she 
would  be  satisfied  with.  Nor  is  it  sufficient  to  say  that  the  bust 
was  the  yery  best  thiug  of  the  kind  that  could  possibly  be  pro- 
duced. Such  an  article  might  not  be  satisfactory  to  the  defendant, 
while  one  of  inferior  workmanship  might  bo  entirely  satisfactory. 
A  contract  to  produce  a  bust  perfect  in  every  respect,  and  one  with 
which  the  defendant  ought  to  be  satisfied,  is  one  thing  ;  an  under- 
taking to  make  one  with  which  she  will  be  satisfied  is  quite  another 
thing.  The  former  can  only  be  determined  by  experts,  or  those 
whose  education  and  habits  of  life  qualify  them  to  judge  of  such 
matters.  The  latter  can  only  be  determined  by  the  defendant  her- 
self. It  may  have  been  unwise  in  the  plaintiff  to  make  such  a  con- 
tract, but  having  made  it,  he  is  bound  by  it.  McCarren  v.  McNulty^ 
7  Gray,  139;  Brown  v.  Foster,  113  Mass.  136. 

[Omitting  a  minor  point.  ] 

A  new  trial  is  advised.  Judgment  affirmed. 


Fellowes  v.  City  op  New  Havek. 


(44  Good.  240.) 


Munieipdl  Gorpcration — injunction  —  injury  consequent  on  changing  grade  of 

street, 

A  municipal  corporation  proposed  to  change  the  grade  of  one  of  its  public 
streets;  the  work  wonld  natnrally  cause  some  of  the  soil  of  the  plaintiff's 
adjoining  inclosare  to  cave  into  the  street,  and  some  of  the  soil  of  the  street 
to  be  accamalated  on  the  inclosare  ;  saeh  result  could  only  be  prevented  by 
the  erection  of  a  wall  which  the  oorporatii  n  declined  to  build  ;  held,  that  the 
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work  did  not  inv^olve  the  taking  of  tbe  plaintiflTs  property,  and  the  iDJoiy 
beiDg  merely  oonseqaential,  was  preaumptively  oovered  by  the  orig:tiiil 
taking,  and  an  injunction  would  not  lie  to  restrain  the  proeecution  of  tha 
grading.    (See  note,  p,  457.) 

TJETITION  for  an  injunction.    The  opinion  states  the  facts. 

0.  H,  Wairous,  T.  E.  Doolitthy  and  W.  L.  Bennett,  for  plaintifl. 
1.  The  city  is  liable  like  an  individual.  The  owner  is  entitled  to 
the  natural  support  of  the  adjoining  soil.  McGuire  v.  Qrantt  25 
N.  J.  356;  Lasalaw  Holbrook,  4  Pai.  169;  Farrand  \.  Marshall,  19 
Barb.  380;  21  id.  409;  Foley  v.  Wyeth,  2  Allen,  132;  Humphrisy. 
Brogden,  12  Ad.  &  El.  739;  Washburn  on  Easements,  429.  A  private 
corporation  is  liable  like  an  individual,  Boughton  v.  Carter,  18 
Johns.  405;  Hay  \,  Cohoes  Co,,  2  Comst.  169;  Tinsman  y .  Belvi- 
dere,  etc,  R,  R,  Co.,  26  N.  J.  148  ;  Evansville,  etc.,  R,  R.  Co.  t. 
Dick,  9  Ind,  433;  Hooker  v.  JVcw  Haven  £  Northampton  Co^  14 
Conn.  156,  and  16  id.  312;  Denslow  v.  Neto  Haven  S  Northampton 
Co.,  16  id.  98;  Bradley  v.  New  York  £  New  Haven  R,  R.  Co.,  21 
id.  294.  So  is  a  municipal  corporation.  Ooodall  v.  City  of  Mil- 
waukee, 5  Wis.  42;  Thayer  v.  City  of  Boston,  19  Pick.  616;  Stdson 
v.  Faocon,  id.  147;  Rounds  v.  Mumford,  2  E.  1. 164;  Rhodes  v.  CT/y 
of  Cleveland,  10  Ohio,  159;  McCombs  v.  Akron,  16  id.  474;  Akron 
V.  McCombs,  18  id.  229;  Crawford  v.  Delaware,  7  Ohio  St  459; 
City  of  Louisville  v.  Louisville  Rolling  Mitt  Co,,  3  Bush,  416; 
Meares  v.  Commissioners  of  Wilmington,  9  Ired.  Law,  73;  Oood* 
all  V.  City  of  Milwaukee,  5  Wis.  42;  Weeks  v.  City  of  Milwaukee, 
10  id,  269;  Pettigrew  v.  Evansville,  25  id.  227;  Arimond  v.  Green 
Bay  Co.,  31  id.  316,  S36;  Fumpelly  y.  Oreen  Bay  Co.,  13  Wall  166; 
Nevins  v.  City  of  Peoria,  41  111.  515;  City  of  Aurora  v.  Reed,  57 
id.  29,  33;  City  of  Jacksonville  y.  Lambert,  62  id*  519;  Eatony. 
Boston  <&  Montreal  R.  R,  Co.,  51  N.  H,  504;  Thompson  v.  Andros- 
coggin River  Improvement  Co.,  54  id.  645.  The  heaping  of  earth 
on  the  plaintiff's  land  is  a  **  taking."  Pumpetty  v.  Oreen  Bay  Co,, 
13  Wall.  181;  Pettigreto  v.  Evansville,  25  Wis.  327;  Nevins  v.  Citj 
of  Peoria,  41  111.  515. 

Z>.  R.  Wright,  for  defendant. 

Carpeih^eb,  J.  There  is  in  the  city  of  New  Haven  a  public 
highway,  called  Humphrey  street  The  city  authorities  in  grading 
this  street  and  fitting  it  for  public  travel  propose  to  excavate  in 
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'  some  places  to  the  depth  of  eight  feet^  and  in  others  to  raise  the 
bed  of  the  road  some  eight  feet  aboye  the  adjoining  ground.  Id 
consequence  of  such  grading  the  petitioner's  )and9  which  is  described 
in  tlie  petition,  and  which  bounds  on  the  street^  will  in  the 
one  case  caye  and  fall  into  the  street,  and  in  the  other  will  be  coy- 
ered  to  some  extent  with  the  earth  and  gravel  used  in  filling  and 
raising  the  street.  This  can  only  be  avoided  by  building,  support- 
ing and  restraining  walls  at  great  expense,  which  walls  the  city 
declines  to  build.  The  Superior  Court  temporarily  enjoined  the 
respondents,  and  the  question  whether  the  injunction  shall  be  made 
perpetual  is  reserved  for  the  advice  of  this  court. 

The  public  laws  of  this  State  and  the  charter  of  the  city  of  New 
Haven  impose  upon  the  respondents  the  duty  of  constructing  and 
maintaining  within  the  limits  of  the  city  all  necessary  highways 
for  the  accommodation  of  the  public  travel.  This  they  are  required 
to  do,  not  for  their  own  pecuniary  benefit,  but  for  the  benefit  of 
the  public  at  large.  It  is  not  a  valuable  privilege,  but  a  heavy 
burden. 

While  engaged  in  the  performance  of  this  duty  they  were  inter- 
rupted, at  the  instance  of  the  petitioner,  by  a  mandate  from  the 
Superior  Court  suspending  further  proceedings,  and  we  are  now 
asked  to  continue  the  injunction  until  the  anticipated  damage  can 
be  ascertained  and  paid. 

In  support  of  this  request  the  petitioner  claims  that  the  injury  to 
his  land  in  the  manner  stated  constitutes  a  taking  for  public  use, 
which  can  only  be  done  by  making  proper  compensation.  There 
is  no  taking  of  the  title;  and  upon  the  facts  stated  it  is  not  neces- 
sarily a  taking  of  an  easement.  Assuming  that  the  petitioner's 
land  will  be  used  for  building  purposes,  it  must  be  graded  by  remov- 
ing and  filling  so  as  to  conform  to  the  grade  of  the  street.  In  that 
event  the  caving  or  falling  off,  and  the  overflow  caused  by  the  city, 
will  do  the  petitioner  no  harm,  as  he  will  have  all  the  land  free  from 
any  burden  or  easement.  Now  there  is  nothing  in  this  case  to  show 
that  the  petitioner  will  not  use  his  land  precisely  in  that  manner. 
If  he  does,  he  is  clearly  not  entitled  to  an  injunction,  as  his  land  is 
not  taken  in  any  proper  sense  for  public  use. 

But  if  he  desires  to  use  it  in  a  different  manner  and  for  differ- 
ent purposes,  then  it  may  require  some  expense  to  adjust  his  land 
to  the  grade  of  the  street.  When  that  is  done,  however,  he  still  has 
his  land;  none  of  it  has  in  fact  been  taken.     He  has  been  subjected 
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to  some  expense,  but  in  that  he  is  like  many  others,  perhaps  a  large 
majority  of  those  who  own  city  lots.  Such  expenses  are  neces- 
sarily involyed  in  all  such  improvements;  and  to  hold  that  thej 
constitute  a  taking  of  priyate  property  for  public  use  would  impose 
intolerable  burdens  upon  towns  and  cities.  Besides  if  the  incidental 
injury  thus  sustained  is  to  be  regarded  as  having  been  considered  in 
estimating  damages  to  the  petitioner  when  the  street  was  laid  oat, 
then  he  has  been  fully  compensated  and  cannot  now  complain. 

But  if  it  be  conceded  that  the  petitioner  will  sustain  an  action* 
able  injury  it  does  not  follow  that  an  injunction  will  lie.  A  court  of 
equity  will  not  ordinarily  take  cognizance  of  such  injuries,  but  wiU 
leave  parties  to  their  remedy  at  law.  There  is  nothing  in  this  case 
to  make  it  an  exception  to  the  rule. 

If  this  petition  is  sustained  the  effect  will  be  that  the  Saperior 
Court  will  exercise  a  supervisory  and  controlling  power  over  a 
municipal  corporation  while  engaged  in  the  performance  of  a 
governmental  duty.  The  Superior  Court  has  power  by  statute  to 
compel  such  a  corporation  to  perform  its  duty,  but  it  has  no  power 
to  control  the  discretion  and  judgment  of  the  corporation  in  respect 
to  the  manner  of  performing  it  We  have  no  precedent  for  a  case 
like  this  in  our  own  reports,  and  we  are  not  aware  that  any  such 
case  has  ever  been  sustained  by  the  Superior  Court.  The  novelty 
of  the  proceeding,  if  not  an  argument  against  it,  is  at  least  some 
evidence  that  the  prevailing  sense  of  the  profession  has  been 
against  it 

In  respect  to  authorities  outside  of  our  own  State,  it  is  remark- 
able that  among  the  many  cases  cited  by  both  parties,  after  the 
most  laborious  research,  only  two  of  them  were  petitions  in  chan- 
cery seeking  to  restrain  the  corporation  from  grading  the  street 
according  to  its  own  judgment.  The  first  of  these  is  Goszler  v. 
Corporation  of  Oeorgetown,  6  Wheat.  693.  In  that  case  the  Supreme 
Court  of  the  United  States  affirmed  the  judgment  of  the  Circuit 
Court  dismissing  the  bill.  The  second  is  Oittf  of  Louisville  y. 
Louisville  Rolling  Mill  Co.^  3  Bush,  416.  In  that  case  the  improve- 
ment contemplated  by  the  city  would  cause  damage  to  the  petition- 
ers amounting  nearly  to  a  destruction  of  their  property.  In  addition 
to  that,  it  was  proposed  to  assess  the  petitioners  for  benefits.  The 
extreme  hardship  of  the  case  induced  a  majority  of  the  court 
to  sustain  the  bill.  That  certainly  is  not  a  controlling  authority 
in  this  case,  as  the  circumstances  of  the  two  cases  are  very  different 
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But  independent  of  precedent  or  authonty^  we  see  nothing  in 
reason  that  will  sustain  this  petition.  The  street  was  laid  out  by 
the  respondents,  and  the  duty  of  opening  it  for  publio  travel 
devolved  upon  them.  That  duty  carries  with  it  the  right  to 
determine  the  grade  and  the  manner  of  opening  the  street.  With 
the  exercise  of  their  judgment  and  discretion  in  this  matter  no 
other  tribunal  has  any  right  to  interfere  so  long  as  they  keep  within 
the  limits  of  their  power.  Within  those  limits  they  are  and  must 
be  entirely  independent  of  the  judiciary.  If,  within  those  limits, 
private  property  is  incidentally  damaged,  the  party  injured  may  or 
may  not  be  entitled  to  compensation,  according  to  the  circum- 
stances, but  such  damage,  unless  possibly  in  extreme  cases,  affords 
no  reason  for  the  interference  of  a  court  of  equity. 

In  this  case  the  damage  to  the  property  is  manifestly  slight,  and 
is  of  such  a  nature  that  compensation,  if  the  petitioner  is  entitled 
to  it,  can  easily  be  made.  For  these  reasons,  as  well  as  for  others 
hereinafter  stated,  we  ought  to  advise  the  Superior  Court  to  dismiss 
the  bill. 

The  principal  question,  however,  which  occupied  the  attention  of 
connsel  was  the  question  of  compensation.  As  that  was  discussed 
at  great  length  and  with  great  ability,  and  as  it  is  a  question  of 
great  practical  importance,  perhaps  we  ought  to  dispose  of  it. 

The  discussion  took  a  wide  range  and  a  large  number  of  cases 
were  cited  and  commented  on;  but  when  the  question  at  issue  is 
carefully  considered  and  clearly  stated,  it  will  be  seen  that  many  of 
the  cases  cited  are  not  applicable. 

The  question  is,  when  a  municipal  corporation,  in  the  discharge 
of  a  duty  imposed  by  law,  and  which  is  strictly  governmental,  has 
taken  land  in  invitumy  and  assessed  and  paid  the  damages,  is  it  lia- 
ble for  the  injury  incidentally  and  necessarily  sustained  by  the 
adjoining  land  in  consequence  of  working  and  grading  the  street 
in  a  proper  manner  ?  As  thus  stated  it  will  be  seen  that  the  case 
is  to  be  distinguished  from  a  class  of  cases  in  which  the  officers  of 
a  town  or  city,  acting  colore  officii^  by  accident  or  by  a  mistake  in 
judgment,  unnecessarily  commit  a  trespass  or  do  an  injury  outside 
of  the  limits  of  the  highway. 

It  is  also  to  be  distinguished  from  another  and  a  large  class  of 
cases  in  which  corporations  are  chartered  for  the  purpose  of  pro- 
moting some  public  enterprise,  but  for  their  own  private  advantage, 
such  as  railroad,  canal  and  turnpike  companies.     Such  corpora- 
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tions,  although  engaged  in  enterprises  which  are  for  public  use,  so 
as  to  justify  the  taking  of  land  under  the  right  of  eminent  domain, 
are  organized  for  the  purpose  of  making  a  profit  from  their  invest- 
ment, and  they  expect  ultimately  to  be  re-imbursed,  as  well  as  to 
receive  an  annual  percentage  of  profits.  Such  corporations  stand 
on  Tbry  different  grounds  from  towns  and  cities,  which  are  com- 
pelled by  law  to  construct  and  maintain  public  highways  without 
any  hope  or  expectation  of  deriving  any  pecuniary  benefit  there- 
from. This  distinction  was  clearly  taken  by  this  court  in  the  case 
of  Hooker  v.  Tlie  New  Haven  <&  Northampton  Co.,  15  Conn.  312. 
In  that  case,  in  speaking  of  some  English  cases  cited,  the  court  say: 
"  Those  were  actions,  not  against  a  corporation  deriving  a  benefit 
from  any  injury  to  an  individual,  but  suits  against  commissioners 
or  trustees  appointed  to  execute  a  public  trust  or  duty,  represent- 
ing the  public,  and  having  themselves  no  personal  interest  therein.'* 

Thus  tliat  case,  and  many  other  cases  cited  from  this  State  and 
other  States,  are  not  directly  in  point,  and  do  not  materially  affect 
the  question.     We,  therefore,  pass  them  without  further  notice. 

The  doctrine  is  advanced  in  some  of  the  cases  that  corporations 
like  individuals  are  liable  for  damage  done  to  the  land  of  others; 
and  this  is  relied  on  by  the  petitioner  as  sustaining  his  claim. 
That  docti'ine,  when  applied  to  a  case  like  this,  is  liable  to  confuse 
and  mislead.  The  corporation  is  restricted  in  its  use  of  the  land 
and  must  use  it  for  a  highway;  an  individual  may  use  it  for  any 
lawful  purpose  he  pleases.  The  corporation  uses  it  for  the  benefit 
of  the  public  at  large;  an  individual  uses  it  for  his  own  benefit. 
The  corporation  derives  no  pecuniary  advantage  from  its  ube,  while 
an  individual  does.  If  the  corporation  was  an  unrestricted  owner, 
like  an  individual,  or  if  an  individual  was  bound  to  use  it  only  for 
a  highway,  it  would  be  proper  to  apply  the  same  rule  to  both. 
But  so  long  as  their  circumstances  and  their  relations  to  the  land 
and  the  public  differ  so  widely,  reasoning  from  one  to  the  other  is 
fallacious.  That  doctrine  may  well  apply  where  corporations 
exceed  their  powers  and  thereby  injure  others,  and  where  private 
corporations  act  for  themselves  and  not  for  the  public;  but  it  has 
no  application  to  municipal  corporations  acting  within  the  scope 
of  their  powers  in  the  discharge  of  governmental  duty. 

We  come  now  to  a  discussion  of  the  precise  question  involved  in 
this  case.  It  will  be  noticed  that  the  authorities  which  are  in 
point  are  not  very  numerous.    So  far  as  we  have  been  able  to  dis- 
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cover  the  right  to  compensation  baa  been  deuied  in  every  State  in 
the  Union  where  the  question  has  arisen  except  in  the  State  of 
Ohio.  Perhaps,  also,  the  State  of  North  GATolina  should  be 
excepted.  We  will  not  stop  to  enumerate  the  cases  thus  decided 
but  will  content  ourselves  with  a  brief  reference  to  the  Ohio  casea 
to  see  how  far  they  sustain  the  petitioner's  claim* 

We  repeat  here  what  we  have  already  said  in  another  connection, 
that  not  one  of  those  cases  was  a  petition  in  chancery  seeking  the 
interference  of  a  court  of  equity  with  a  municipal  corporation  in 
the  discharge  of  a  governmental  duty. 

The  last  decision  in  that  State  on  this  subject  which  we  have  seen 
is  the  case  of  City  of  CinciwiaH  v.  Penny ^  21  Ohio  St  499;  8  Am. 
Rep.  73.  That  case  was  decided  in  1871.  The  case  was  this;  The 
city  made  an  excavation  in  a  public  street  for  the  purpose  of  con- 
structing a  sewer.  The  foundation  walls  of  the  plaintiff's  building 
which  were  four  feet  below  the  surface  of  the  ground,  were  thereby 
weakened  and  the  building  injured.  The  court  held  that  the  city 
was  not  liable.  The  court  states  the  question  and  answers  it  as  fol« 
lows:  "  Are  municipal  corporations,  under  the  laws  of  this  State, 
liable  for  damages  to  proprietors  of  lots  abutting  on  streets  and 
alleys,  for  injuries  to  buildings  erected  thereon,  resulting  from  the 
exercise  of  their  corporate  powers  in  improving  or  appropriating 
such  streets  and  alleys  to  public  uses,  while  acting  within  the 
scope  of  their  municipal  authority,  and  without  negligence  or 
malice?  Strictly,  this  question  should  be  answered  in  the  nega- 
tive. But  in  the  ordinary  application  of  the  principle  involved, 
neither  an  unqualified  affirmative  nor  negative  answer  would  be  a 
fair  statement  of  the  rule  of  law  upon  this  subject." 

An  affirmative  answer  is  qualified  by  holding  that  the  abutting 
proprietor  must  not  have  contributed  to  his  injury  by  his  own  neg- 
ligence or  indiscretion;  that  he  must  have  acted  prudently  under 
the  circumstances  of  fact  which  then  surrounded  him,  and  must 
have  taken  into  consideration  the  right  of  the  municipality  to 
make  future  improvements  in  the  streets,  and  to  appropriate  them, 
to  other  public  uses,  within  the  scope  of  its  authority. 

A  negative  answer  is  thus  qualified  :  ''  That  the  municipality, 
before  such  lot  was  improved,  had  taken  no  such  action  in  the 
matter  of  improving  or  appropriating  such  street  or  alley  to  public 
uses  as  to  reasonably  indicate  that  the  uses  and  improvements 
of  the  street  or  alley  were  permanently  fixed  and  appropriated." 
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We  remark  here,  parenthetically,  that  this  qualification  would 
exempt  tihese  redpondents  from  liability  in  the  State^of  Ohio. 

The  court  then  proceeds  to  put  its  own  interpretation  upon  the 
cases  previously  decided  in  that  State.  We  must  accept  that  inter- 
pretation as  the  law  of  that  State  to-day.  We  quote  at  length,  aa 
it  obviates  the  necessity  of  any  further  reference  to  the  case* 
cited. 

"We  believe  that  all  the  cades  heretofore  decided  by  this  court 
upon  this  subject  can  be  reconciled  upon  the 'principle  stated; 
although  the  language  employed  by  diflerent  judges  in  dolivoring 
opinions  may  not  be  reoonoilablo.    In   Ooodloe  v.  Cincinnati,  4 
Ohio,  500,  it  was  held  that  a  municipal  corporation  was  liable  for 
injuries  to  a  house  whew  the  street  was  illegally  and  maliciously 
cut  down  by  the  municipal  authorities.     In  Sniithy.   CindnmH, 
4  Ohio,  600,  it  was  held   that  the  corporation  was  liable  for  such 
injuries,  in  the  absence  of  malice,  if  its  acts  were  illegal.    In  Scovil 
v.  Geddings,  7  Ohio,  211,  it  was  held  that  the  agents  of  the  corpo- 
ration were  not  liable  for  injuries  to  a  house  and  lot,  where  no 
unnecessary  damage  was  done,  and  they  acted  in  good  faith  and 
under  the  authority  of  the  trustees.    In  ffickoxy.  Cleveland,  8  Ohio, 
643,  it  was  held  that  the  city  was  not  liable  where  the  municipal 
authorities  acted   without   negligence   and  within    the  scope  of 
municipal  authority.      Rhodes  v.   Cleveland^  10  Ohio,  159,  was  a 
case  where  the  injury  complained  of  was  to  the  land  (and  not  to 
structures  thereon)  by  causing  it  to  be  overflowed  by  water  from 
drains  and  ditches.    The  corporation  was  held  liable.    But  a  dis- 
tinction  may  well  be  taken  between  that  case  and  one  for  injaiy 
to  a  building  erected  on  a  lot  without  reference  to  proper  and 
reasonable  drainage  of  the  street.     The  next  cases  are  McCambs  r. 
Akron,  15  Ohio,  474,  and   Akron  v.  McOomby  18  id.  229.    In 
these  cases  it  was  held  that  a  municipal  corporation   is  liable  for 
injuries  resulting  from  a  change  of  grade,  whereby  the  means  of 
access  to  a  building  erected  on  an  abutting  lot  were  cut  off  or 
impaired.    It  appears,  however,  that  the  building  was  erected  with 
reference  to  an  established  grade,  and  the  injury  resulted  from 
a  change  in  the  grade.     Avery,  J.,  in  delivering  the  opinion  of 
the  court  m  the  latter  case,  says  :    <  He  (McCombs)  had  made  hi. 
miprovements  with  an  express  view  to  the  level  and  grade  of 
Reward  street,  adjoining  which  the  building  stood.'  '*   Crawford  v. 
DeUiware,  7  Ohio  St  469,  is  then  cited  and  commented  on,  and  the 
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doctrine  of  the  case  approved.  In  that  case  it  was  decided,  ^^  that 
when  each  corporation,  in  the  exercise  of  its  legal  powers,  makes 
a  reasonable  and  proper  grade  of  its  streets,  without  touching  or 
doing  nnnecossary  injury  to  the  unimproved  property  of  owners 
along  the  streets  so  graded,  and  when  such  grading  is  not  unrea- 
sonably, improperly  or  wantonly  done  by  such  authorities,  they  are 
not  guilty  of  such  a  wrong  as  will  make  them  liable  to  action,  even 
though  some  damage  may  result  to  such  owners  of  property  along 
the  street  by  such  grading." 

The  court  then  refers  to  the  case  of  The  Street  Railway  v.  Cummirf^ 
ville,  14  Ohio  St  523,  and  quotes  from  it  approvingly  as  follows  : 
**  The  acquisition  of  land  for  a  highway  of  any  kind  carries  with 
it  the  right  to  put  the  ground  in  a  suitable  condition  to  answer 
the  purposes  of  the  acquisition,  and  to  this  public  right  all  private 
rights  of  lot  owners  are  necessarily  subordinated.  If,  before  the 
public  has  exercised  this  right  through  the  regularly  constituted 
authorities,  the  lot  is  improved,  the  owner  must  make  the  improve- 
ment with  reference  to  the  reasonable  and  proper  exercise  of  the 
right  thereafter ;  and  cannot  Complain  if  his  means  of  access  to 
his  improvements  are  impaired  through  his  own  indiscretion.  But 
when  the  public  has  taken  possession  and  regularly  defined  the 
interests  and  improvements  necessary  for  its  uses,  establishing 
grades,  etc.,  lot  owners  have  the  right  to  assume  this  exercise  of 
authority  as  a  final  decision  of  the  wants  of  the  public,  and  to 
make  their  improvements  in  reference  to  it." 

We  have  dwelt  upon  this  case,  not  for  the  purpose  of  showing 
what  the  law  of  Connecticut  is,  for  in  some  respects  the  law  of 
this  State  is  confessedly  different,  but  for  the  purpose  of  showing 
that  even  in  Ohio  the  law  is  so  that  if  the  petitioner  was  suing  in 
their  courts  he  probably  could  not  recover.  The  current  of 
authority,  therefore,  as  it  seem  to  us,  is  decidedly  against  the  claim 
of  the  petitioner. 

If  we  look  at  this  question  independently  of  decided  cases  we 
shall  come  to  the  same  result.  When  a  man  purchases  i*cal  estate 
to  be  used  for  a  particular  purpose,  he  necessarily  acquires  the 
right,  so  far  as  the  grantor  is  concerned,  to  use  all  lawful  means 
to  accomplish  that  purpose,  and  the  grantor  cannot  complain  of 
any  incidental  injury  resulting  from  such  use.  Presumptively  he 
demanded  and  received  compensation  accordingly.  So  when  the 
city  of  New  Haven  took  a  portion  of  the  petitioner's  land  for  the 
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purposes  of  a  street,  it  must  be  presumed  that  they  took,  as  an 
incident  thereto,  a  right  to  establish  the  grade  according  to  their 
own  judgment,  and  to  bring  the  street  to  that  grade  without  fur- 
ther compensation.  This  presumption  necessarily  arises  from  the 
nature  of  the  transaction  and  the  well-established  and  well-known 
powers  and  duties  of  municipal  corporations  in  respect  to  streets 
and  highways.  The  obligation  to  construct  and  maintain  public 
streets  carries  with  it  the  right  to  determine  the  grade;  and  such 
a  grade  must  be  established  as  will  accommodate  the  public  travel. 
And  whenever  from  any  cause  public  convenience  demands  that 
the  grade  shall  be  changed,  it  is  the  duty  of  the  corporation  to 
change  it.  All  this  must  have  been  known  and  considered  at  the 
time  the  street  was  laid  out. 

This  view  of  the  case  imposes  no  hardship  upon  the  individual 
land-owner.  The  topography  of  the  land  through  which  a  street 
runs  is  apparent  to  the  eye ;  the  connection  with  other  streets  at 
either  end  is  equally  apparent.  The  grade  can  be  determined  and 
the  amount  of  cutting  and  filling  can  be  estimated  with  reasonable 
certainty.  The  probable  use  of  the  land  abutting  on  the  street, 
and  its  value  as  affected  by  opening  the  street,  are  proper  subjects 
of  consideration  in  awarding  damages  and  assessing  benefits. 
These  considerations  are  not  limited  to  the  present  grade  and  use, 
but  appraisers  will  invariably  forecast  the  future.  In  addition  to 
this  it  will  be  r6membered  that  appraisers  and  juries  called  upon  to 
award  damages  in  such  cases  are  always  disposed,  and  justly  so, 
to  make  full  compensation. 

It  is  absurd  to  claim  that  the  city  could  only  prepare  a  road -bed 
upon  the  surface  of  the  ground  as  it  then  was.  Both  reason  and 
experience  teach  us  that  is  not  the  way  in  which  public  improve- 
ments are  made  in  our  cities  and  large  towns.  The  road-bed  mast 
of  necessity  be  lowered  in  some  places  and  raisod  in  others.  If  by 
the  original  lay-out  the  city  acquired  the  right  to  do  this  to  any 
extent,  where  is  the  limit  ?  Was  it  at  one  foot  or  at  eight  feet? 
Or  was  it  at  some  intermediate  point?  Manifestly  the  court  can 
establish  no  limit  to  the  power  and  discretion  of  the  city  so  long 
as  they  act  reasonably  and  with  due  regard  to  the  rights  of  others. 
In  cases  of  extreme  hardship  possibly  there  may  be  a  remedy,  as  in 
the  Kentucky  cnse  above  referred  to.  Such  cases,  however,  are  of 
rare  occurrence  and  are  not  to  be  anticipated. 

Our  conclusion  therefore  is,  upon  principle  and  authority,  that 
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the  petitioner,  in  contemplation  of  law,  has  already  received  com- 
pensation for  all  the  damage  he  will  sustain,  and  that  the  petition 
on  that  ground  also  must  be  dismissed. 

Judgment  affirmed. 

NoTK  BY  THE  Rkforter.  —  Thlflcase  \b  in  accordance  with  the  almost  unanimous  cnrrent 
of  judicial  authority  in  this  country  and  in  Engrland .  The  authorities  are  so  well  grouped 
in  the  argument  of  the  defendant's  counsel  that  we  extract  a  portion  of  it,  having  taken 
the  pains  to  yetitj  its  citations : 

** There  is  no  tcUiing  of  lands  in  any  legal  or  constitutional  sense  of  that  term .  Such  is 
the  doctrine  in  all  the  States  of  the  Union  where  the  question  has  arisen  (with  the  excep- 
ti(»  of  the  State  of  Ohio,  and  possibly  some  qualification  of  the  doctrine  in  the  State  of 
Kentucky),  and  aJso  in  the  Federal  courts  and  in  England.  The  following  cases  establish 
this  proposition :  In  the  State  of  Massachusetts  —  Calender  v.  Manh\  1  Pick.  418 ;  Brmion 
▼.  CUyofLmoeiU  8  Meta  172.  In  the  State  of  Connecticut  —i7oII/8ter  ▼.  Unwn  Co.^  9  Conn. 
486;  Honker  v.  A'.  Haven  and  Northamipton  Co.,  14  id.  146;  Bradley  v.  JV.  York  and  N. 
HavenR.  R.  Co.,  21  id.  294;  OarkY.  Saybrook,  id.  813;  Skinner  r.  Hartford  Bridge  Co., 
29  id.  588;  BurrUl  ▼.  City  of  NewHaven^  48  id.  174.  In  the  State  of  Haine  —  Afcurm  v. 
Kennebec  and  Ptrrtland  R.  R,  Co.,  81  Me.  ^5;  Hovey  v.  Mayo,  43  id.  822.  In  the  State  of 
Khode  Island  — Hounds  V.  Mumfardt  2R.  1. 154.  In  the  State  of  New  York  — In  re  Fur- 
nan  Street^  17  Wend.  649;  Qraveev.  Otte,  2  Hill,  466;  Wilson  v.  Mayor ,  etc.,  of  New  York, 
1  Denio,  595;  Benedict  ▼.  Oort,  8  Barb.  469;  WaddeU  v.  Mayor  of  New  York,  8  id.  95j  Rad- 
dife*»  Ez'r8  v.  Mayor,  etc.,  of  BntoMyn,  4  N.  Y.  195;  Mills  v.  City  of  Brooklyn,  83  id.  489. 
In  the  State  of  Pennsylvania— Gr-cen  v.  Reading,  9  Watts,  882;  Henry  v.  Ptttttburoh  <fc 
AUeohcny  Britlife  Co,,  8  Watts  &  Searg.  85;  Charlton  v.  AUegheny  City,  1  Grant's  Gas.  2C8 
(yConnor  v.  City  of  Pittsburgh,  18  Penn.  St.  187;  Ctty  of  Reading  v.  Keppleman,  61  id.  283. 
In  the  State  of  Indiana— Sni/cler  v.  Kockport,  6  Ind.  287;  City  of  Lafayette  v.  Spencer,  14 
Id.  899;  Maey  v.  City  of  Indianapolis,  17  id.  267;  City  of  Lafayette  v.  Bush,  19  id.  326; 
aty  of  Lafayette  r.  Fowler,  84  Id.  140  ;  ity  of  Terre  Haute  v.  7}umer,  86  id.  522.  In  the 
State  of  miuoiS'- Roberts  r.  City  of  Chicago,  26  HI.  249;  Murphy  v.  City  of  Chicago,  29  id. 
2J9, 287.  In  the  State  of  Iowa—  Creal  v.  City  of  Keokuk,  4  G.  Greene,  47 ;  Russell  v.  City  of 
Buriingtoji,  80  Iowa,  262;  City  of  Burlint/ton  v.  Oilhert,  31  Id.  866.  In  the  State  of  Missouri 
^Taylor  v.  City  of  St.  Louis,  14  Mo.  20;  Hoffman  ▼.  City  of  St.  Louis,  15  id.  651.  In  the 
State  of  Arkansas— SimmoTM  v.  City  of  Camden,  26  Ark.  277;  7  Am.  Rep.  620.  In  the  State 
of  Tennessee-  Humes  v.  Mayor,  etc.,  of  KnoxviUe,  1  Humph.  408.  In  the  State  of  Missis- 
sippi—IVTiite  v.  Yazoo  Ortv,S7  Miss.  857.  In  the  State  of  Georgia— JIfarTcTiam  v.  Mayor, 
etc.,  of  Atlanta,  2A(hk.iOi;  Mayor,  etc.,  of  Rome  v.  Omberg,  28  id.  46.  In  the  State  of 
Louisiana— Z?e?/7io2cbr  v.  Shreveport,  13  La.  Ann.  426.  In  the  State  of  Florida  —  Dor  man 
▼.  CUy  of  Jacksonville,  13  Fla.  688;  7  Am.  Rep .  253.  In  the  State  of  Wisconsin  —  Alexander 
▼.  City  of  Milwaukee,  16  Wis.  247, 256.  In  the  United  States  courts—  Goszler  v.  Corpora- 
tUm  of  Oenrgetoum,  6  Wheat.  693;  Smith  ▼.  C>)rporation  of  Washington,  20  How.  135.  In 
the  courts  of  England— Cost  P!afs  Manufa/Aurers  ▼.  Meredith,  4  T.  R.  796 ;  Sutton  v. 
Clarke,  6  Taunt.  29;  HaU  v.  Smith,  2  Ring.  156.  This  current  of  authorities  would  be 
ontirBly  unbroken  but  for  certain  decisions  in  the  States  of  Kentucky  and  Ohio,  which  we 
perhaps  ought  briefly  to  notice.  The  former  State  adopted  the  doctrine  of  the  other  States 
in  the  case  of  Keagy  r.  City  of  LouixvUle,  4  Dana,  154,  decided  in  1886;  but  in  the  later  case 
of  CUy  of  LoufgviOe  ▼.  LnutavfUc  Rftlling  Mill  Co  ,  8  Bush,  416,  decided  in  1867,  the  right  to 
recover  was  nmde  to  depend  on  the  extraordinary  and  peculiar  character  of  the  injuries 
rsoeived  In  thai  particular  case.  Judge  Robertson  dissented;  holding,  in  accordance  with 
the  prevailing  doctrine,  that  the  magnitude  of  the  injury  made  no  difference  in  the  princi- 
ple Involved.  This  decision  is  condemned  by  Judge  DtixoN  in  his  work  on  Municipal  Cor- 
poTBtloiis,  vol.  3,  note  to  {  788.  The  cases  cited  on  the  other  side  from  the  Ohio  reports  go 
upon  the  ground  that,  if  the  cutting  down  of  a  street  be  for  the  good  of  all  and  the  Injury 
of  one,  there  should  be  compensation .  It  is  a  singular  fact  that  the  two  cases  of  Scnrill  r 
Oeddings,  7  Ohio,  211,  and  that  of  Hiekor  v.  City  of  Cleveland,  8  id  548,  accord  with  th».' 
aiithoritteB  in  the  other  States;  while  in  the  case  of  Crawford  v.  Delaware,  7  Ohio  St 
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460  it  te  frankly  admitted  that  the  doctrine  adopted  is  in  *  dind  eonJUct  wUh  the  dcdHoni 
both  in  Enffiand  attd  America,''  All  the  other  cases  referred  to  are  reviewed  In  City  tf 
Cincf/tnoti  V.  Ptnny^  81  Ohio  St.  199 ;  8  Am.  Rep.  7S,  and  the  broad  doctrioe  of  the 
earlier  casea  is  much  modified.  This  last  case  makes  the  municipal  liability  depend  upoa 
circumstances.  Bboxson,  C  J. ,  in  the  case  of  RadMff^s  Ex*n  v.  Maynr^  ete^  of  BrooMviit 
before  cited,  remarks  that  these  cases  are  *  in  conflict  with  many  other  cases,  and  osunok 
be  law  beyond  the  State  of  Ohio.^  And  the  Supreme  Court  of  Wisconsin,  referring  to  t2« 
Ohio  cases  declares  them  not  to  be  law." 

To  the  cases  cited  by  counsel  must  be  aoded:  Lwv,  JIfinneapoUs,  SSS  Minn.  13;  CH^of 
Detroit  V.  Beckman^  84  Mich.  125;  Chetver  t.  S7i«dd,  18  Blatchf .  258  ;  TaU  ▼.  iAsoiiri,  64 
Mo.  149;  Pmiiiac  t.  Carter ^  S3  Mich  .164.  In  the  latter  case  Ooour,  J.,  examines  the  qms- 
tion  and  reviews  the  authorities  with  his  usual  ability,  and  concludes  that  *'  the  weight  o( 
authority  against  this  action  is  overwhelming/*  and  that  the  cases  **in  Ohio  stand  nh- 
stantlally  alone."  To  the  same  eflFect  is  Oiiy  of  QuOtey  v.  Jones,  76  111.  281 ;  SO  Am.  Bep. 
848;  Dorman  t.  City  of  J<Uik»cmvHUy  18  Fla.  588;  7  Am.  Bep.  258,  and  note,  980. 

A  very  early,  and  probably  the  leading  case  on  this  subject,  is  CaOender  v.  iforcA,  1  Pick. 
418,  A.  D.  1828.  There  it  washeld  that  a  surveyor  having  authority  to  dig  down  or  rsise  a 
street,  if  he  does  it  with  discretion  and  not  wantonly,  is  not  amenable  to  a  party  iajured 
by  such  act.  Chief  Justice  Pajuubb  there  says:  ' '  The  streets  on  which  the  plaintiff's  houM 
stands  had  become  pubUc  property  by  the  act  of  laying  them  out  oonformaldy  to  law,  and 
the  value  of  the  land  taken  must  have  been  either  paid  for  or  given  to  the  public  at  the 
time,  or  the  street  could  not  have  been  legally  established.  Being  legally  wtaWfahed, 
although  the  right  or  title  in  the  soil  remained  in  him  from  whom  the  use  was  taken,  yet 
the  public  acquired  the  right  not  only  to  pass  over  the  surface  in  the  state  it  was  in  when 
first  made  a  street,  but  the  right  also  to  repair  and  amend  the  street,  and  for  this  purpose 
to  dig  down  and  remove  the  soil  sufficiently  to  make  the  passage  safe  and  oonvenleDt 
Those  who  purchase  house  lots  bordering  upon  streets  are  supposed  to  calctilate  the  chance 
of  such  elevations  and  reductions  as  the  increasing  population  of  a  city  may  require,  la 
order  to  render  the  passage  to  and  from  the  several  parts  of  it  safe  and  convenient,  and  as 
their  purchase  is  always  voluntary,  they  may  indemnity  themselves  in  the  price  of  the  lot 
which  they  buy,  or  take  the  chance  of  future  improvements,  as  they  shall  see  fit.  The 
standing  laws  of  the  land  giving  to  surveyors  the  power  to  make  these  improvemeBts, 
every  one  who  purchases  a  lot  upon  the  sununit  or  decline  of  a  hiU  is  presumed  to  foresee 
the  changes  which  public  safety  or  oonvenienoe  may  require,  and  may  avoid  or  provide 
against  a  loss."  *'  There  are  cases,  without  doubt,  where  an  Individual  may  suffer  by  the 
exercise  of  this  power,  and  thus  be  made  involuntarily  to  contribute  more  than  his  propor* 
tion  to  the  public  convenience;  but  such  cases  seem  not  to  be  provided  for,  and  must  be 
left  to  that  sense  of  justice  which  every  community  is  supposed  to  be  govenied  by." 

BaddifTi  Ex'rs  v.  Mayor,  dc,  of  Brooklyn,  4  N.  Y.  105,  A.  D.  I860,  is  another  case  of 
consequential  injury  from  grading  of  a  street.  The  court  say :  **The  opening  of  a  new 
thoroughfare  may  often  result  in  advancing  the  Interest  of  one  man,  or  one  class  of  meo, 
and  even  one  town,  at  the  expense  of  another.  The  destruction  of  the  Erie  canal  destroyed 
the  business  of  hundreds  of  tavern-keepers  and  common  carriers  between  Albany  and 
Buffalo,  and  greatly  depreciated  the  value  of  their  property,  and  yet  they  got  no  oompea- 
sation;  and  new  vfilages  sprung  up  on  the  line  of  the  canal,  at  the  expense  of  old  ones  oa 
the  former  line  of  travel  and  transportation.  Bailroads  destroy  the  business  of  stage  pro- 
prietors, and  yet  no  one  has  ever  thought  a  railroad  charter  unconstitutional  because  tt 
gave  no  damage  to  stage  owners.  The  Hudson  River  Railroad  will  soon  drive  many  fine 
steamboats  from  the  river;  but  no  one  will  think  the  charter  void  because  it  does  not  pro- 
vide for  the  payment  of  damages  to  the  boat  owners.  A  fort,  Jail,  workshop,  fever  boqrital 
or  lunatic  asylum,  erected  by  the  government,  ina,y  have  the  effect  of  reducing  the  valns  of 
a  dwelling-houae  in  the  immediate  neighborhood,  and  yet  no  provision  for  oompensatiog 
the  owner  of  the  house  has  ever  been  made  in  such  a  case."  ^*The  openingof  a  street  In  a 
city  is  not  necessarily  an  injury  to  the  adjoining  land-owners.  On  the  oontraiy,it  is  la 
almost  every  instance  a  benefit  to  them.  The  damage  which  they  sometimes  sostaia 
because  the  level  of  the  street  does  not  correspond  with  the  level  of  their  land,  is  vmaSfy 
more  than  compensated  by  the  increased  value  which  the  property  acquires  from  haTing  a 
new  tnat  on  a  street.    In  some  instances  the  land-owner  will  suffer  a  heavy  loss;  but  it  b 
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damnum  dbmjue  injuria,  and  the  owner  must  bear  it.'  He  often  gets  the  benefit  for  noth- 
ing,  when  the  value  of  the  land  is  increased  by  opening  or  improving  a  street  or  highway; 
and  he  mtist  bear  the  burden  in  the  less  common  case  of  a  depreciation  in  value  in  oonse- 
quenoe  of  the  work.  It  may  be  added  that  when  men  buy  in  cities  and  villages  they 
usually  take  into  consideration  all  those  things  which  are  likely  to  affect  the  value  of  their 
property,  and  particularly  what  will  be  done  by  way  of  opening  and  grading  streets  and 
avenues .  Whether  in  cases  of  this  kind  the  legislature  ought  as  a  matter  of  equity  to  pro- 
vide for  the  payment  of  such  damages  as  are  merely  consequential,  we  are  not  called  upon 
to  decide.  It  is  enough  for  us  to  say,  that  a  law  which  makes  no  such  provision  is  not,  for 
that  reason,  unconstitutional  and  void,'* 

In  Smith  V,  WashinoUm,  90  How.  186,  a  case  of  a  change  of  street  grade,  the  couxt 
observe:  *'  Having  performed  this  trust  confided  to  them  by  law  according  to  the  beet  of 
their  ability,  judgment  and  discretion,  without  exceeding  the  Jurisdiction  and  authority 
vested  in  them  as  agents  of  the  public,  and  on  land  dedicated  to  public  use  for  the  purposes 
of  a  highway,  they  have  not  acted  unlawfully  or  wrongfully,  as  charged  in  the  declaration. 
They  have  not  treq)aaBed  on  the  plaintiff^s  property,  nor  erected  a  nuisance  injurious  to  it, 
and  are  consequently  not  liable  to  damages  when  they  have  committed  no  wrong,  but  have 
fulfilled  a  duty  imposed  on  them  by  law  as  agents  of  the  public.  The  plaintiff  may  have 
mffered  tnoonvenienoe,  and  been  put  to  expense  in  consequence  of  such  action;  yet  as  the 
act  of  defendants  is  not  unlawful  or  wrongful,  they  are  not  bound  to  make  any  recompense; 
it  is  what  the  law  styles  damnum  abtqus  injuria.  Private  interests  must  yield  to  public 
accommodation.  One  cannot  build  his  house  on  the  top  of  a  hill  in  a  city,  and  require  the 
grade  of  a  street  to  conform  to  his  convenience  at  the  expense  of  that  of  the  public.** 

The  dcxstrine  of  the  principal  case  was  also  held  in  Northern  TransportaUon  Co.y.  CM- 
tago,  decided  by  the  United  States  Supreme  Court  at  October  term,  1878. 

This  was  an  action  for  damage  by  an  abutting  owner  for  damages  occasioned  in  conse- 
quence of  the  construction  by  the  defendant  of  a  tunnel  or  passage  way  along  the  line  of 
a  street  and  under  the  Chicago  river.  Plaintiff *s  premises  abutted  on  both  the  street  and 
the  rfver,  and  the  damage  consisted  of  his  being  deprived  of  access  to  his  premises  both 
from  the  street  and  the  river  during  the  progress  of  the  work.  It  was  not  claimed  that 
the  woric  was  carelessly  or  unskillfully  done  or  that  the  obstructions  were  unnecessarily 
protracted.  The  dty  was  authorised  by  statute  to  construct  the  tunnel.  Held,  that  the 
city  was  not  liable  for  such  consequential  damages,  and  that  it  was  immaterial  whether  the 
fee  was  in  the  State,  the  city  or  the  adjc^ning  lot-owners.  '*  It  is  undeniable,**  said  the  court, 
**  that  In  ^wirfTig  the  improvement  of  which  the  plaintiffs  complain  the  city  was  the  agent  of 
the  State,  and  performing  a  public  duty  imposed  upon  it  by  the  legislature,  and  that  persons 
appointed  or  authorized  by  law  to  make  or  improve  a  highway  are  not  answerable  for  conse- 
quential damages,  if  they  act  within  their  Jurisdiction  and  with  care  and  skill,  is  a  doctrine 
almost  universally  accepted  alike  in  England  and  in  this  country.  It  was  asserted  unquali- 
fiedly In  British  PUat-GRam  Mant^ftuturers  v.  Meredith^  4  Dum.  &  East,  794 ;  In  SuUx>n  v. 
Cfarkt,  5  Taunt.  89,  and  In  BoyUon  v.  Crawthery  S  Bam.  &  Ores.  708.  It  was  asserted  in 
Oreen  v.  The  Boroufh  of  Readino,  9  Watts,  884;  0*  Connor  v.  PUtsburg,  18  Penn.  St.  187;  in 
CoBendfT  v.  MartK  1  Pick.  418,  as  well  as  by  the  courts  of  numerous  other  States.  It  was 
asserted  In  Smith  v.  The  Corporation  of  Waehington,  20  How.  186,  In  this  court,  and  it  has 
been  held  by  the  Supreme  Court  of  Illinois.  The  decisions  In  Ohio,  so  far  as  we  know,  are 
the  solitary  exceptions.  The  doctrine,  however  It  may  at  times  appear  to  be  at  variance 
with  natural  Justice,  rests  upon  the  soundest  legal  reason .  The  State  holds  its  highways 
in  trust  for  the  public.  Improvements  made  by  its  direction  or  by  its  authority  are  its  acts, 
and  the  ultimate  responsibility  of  course  should  rest  upon  it.  But  it  is  the  prerogative  of 
the  State  to  be  exempt  from  coercion  by  suit,  except  by  its  own  consent.  This  prerogative 
would  amount  to  nothing  If  it  does  not  protect  the  agents  for  Improving  hlghwasrs  which 
the  State  Is  compeUed  to  employ.  The  remedy,  therefore,  for  a  consequential  injuxy 
resultlncT  from  theState*s  action  through  its  agents,  if  there  be  any,  must  be  that,  and  that 
only,  which  the  legislature  shall  give.  It  does  not  exist  at  common  law.  The  dedsions  to 
whldi  we  have  referred  were  made  tn  view  of  Magna  Charta  and  the  restriction  to  be  found 
in  the  C6nstltutlon  of  eveiy  State  that  private  property  shall  not  be  taken  for  public  use 
without  Just  oompensation  being  made.  But  acts  done  in  the  proper  exercise  of  govern- 
mental powers,  and  not  directly  encroaching  upon  private  property,  though  their  oonse- 
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quences  may  Impair  its  use,  are  universally  held  not  to  be  a  taking  within  the  meaninK  of 
the  constitutional  provision.  They  do  not  entitle  the  owner  of  such  propertj  to  compM- 
sation  from  the  State  or  its  agents,  or  give  him  any  right  of  action.  This  is  sapported  bj 
an  immense  weight  of  authority.  Thc^e  who  are  curious  to  see  the  decisions  vill  find 
them  collected  in  Ckx)ley  on  Constitutional  Limitations,  page  643  and  notes.  The  eztivniest 
qualification  of  the  doctrine  is  to  be  found,  perhaps,  in  Pumpeay  v.  The  Oreen  Bay  Co.,  13 
Wall.  180,  andin  Eaton  v.  Boston,  etc.,  R.  H.,  51  N.  H.  504.  In  those  cases  it  was  held  that 
permanent  flooding  of  private  property  may  be  regarded  as  a  *■  taking.  *  In  those  csms 
there  was  a  physical  invasion  of  the  real  estate  of  the  private  owner,  and  a  practical  coster 
of  his  possession.  But  in  the  present  case  there  was  no  such  invasion.  No  entiy  vas 
made  upon  the  plaintilTs'  lot.  All  that  was  done  was  to  render  for  a  time  its  use  mem 
inconvenient.** 

The  case  of  BadcLiffe^s  Executors  has  not  escaped  criticism.  Mr.  Sedgwick  says  (Dtm- 
ages,  p.  11^):  **  It  appears  to  me  that  the  decision  Is  an  unfortunate  one,  although  sound, 
perhaps,  on  a  strict  construction  of  the  constitutional  clause.  But  It  is  to  be  regretted  that 
the  court  felt  itself  bound  to  apply  a  strict  instead  of  a  liberal  interpretation.  The  ten- 
dency of  our  legislation,  in  matters  of  public  improvement,  is  undoubtedly  to  sacnAoe 
the  individual  to  the  community;  and  we  cannot  attach  too  much  importance  to  those 
provisions  of  our  fundamental  laws  which  are  framed  to  protect  private  property  against 
encroachments,  which,  though  sanctioned  by  legislative  enactment,  are  in  truth  often  die* 
tated  by  private  interests.**  Waterman  on  Trespass,  vol.  2,  %  66,  quotes  these  remarks 
with  approval,  and  adds:  ' '  It  would  seem  as  though,  on  general  principles,  the  owners  of 
property  sustaining  injury  from  this  cause  were  entitled  to  compensation."  The  Iowa 
court  pronounces  the  state  of  the  laws  '* lamentable.**  Oea7  v.  City  of  Kcfftuk,  4  G. 
Green,  83.  ^'This,  it  must  be  admitted,  is  very  harsh  law.'*  In  re  Ridgcatrert,  99  Penn. 
St.  395.  ''I  concede  that  the  infliction  of  such  damages,  where  no  portion  of  theprop«*K]r 
of  the  plaintiff  is  actually  taken  or  occupied  for  public  uses,  does  not  come  within  the 
letter  of  the  constitutional  provision,  prohibiting  the  taking  of  private  property  for  public 
use  without  compensation.  Tet  as  a  matter  of  Justice,  the  right  of  the  owner  to  such 
damage  is  as  clear  as  his  right  to  compensation,  where  his  property  is  actually  taken. 
And  to  deny  it,  though  not  a  violation  of  the  letter,  yet  is  entirely  out  of  harmony  with  the 
spirit  of  that  constitutional  provision.  *'  ^  1  should  hold  now,  if  I  felt  at  liberty  to  regard  the 
question  as  a  new  one,  that  either  a  city  or  the  State  was  liable  for  such  damages  "  "  as 
would  be  recoverable  if  the  injury  was  caused  by  a  private  person.**  Alexander  v.  dtp 
of  Milwaukee,  16  Wis.  257. 

Goodatt  V .  City  of  MUwavkee,  5  Wis.  82,  is  a  case  Kui  generig.  The  common  oouncfl  passed 
an  ordinance  establishing  a  permanent  grade  for  certain  streets,  and  providing  that  if  any 
person  had  erected  or  should  erect  any  building  on  any  of  such  streets,  the  faith  of  tbedtf 
was  pledged  that  no  change  should  be  made  in  the  g^rade  to  the  injury  of  such  penon, 
without  previous  compensation  therefor  by  the  city;  held,  that  the  city  was  liaMe  in  dam- 
ages for  a  lowering  of  the  grade  some  twenty  feet,  by  means  of  which  the  plaintifTs  build- 
ings were  damaged.  Of  course,  under  this  provision  the  plaintiff,  who  had  erected  hU 
buildings  subsequent  to  the  passage  of  the  ordinance,  must  have  relied  on  his  resort  to  th« 
city  for  damages  in  case  of  a  change  of  the  grrade,  and  could  not  be  said  to  have  taken  the 
risk  upon  himself,  and  so  the  case  can  hardly  be  in  point,  and  its  disapproval  of  the  do^ 
trine  of  Radeliffe*8  ExeciUors  may  be  deemed  unauthoritative,  especially  as  the  later  Wis- 
consin cases  are  In  harmony  with  that  case. 

Thayer  v.  Boitton,  19  Pick.  611,  is  really  not  in  conflict  with  the  principal  caae,  althonsh 
some  expressions  in  it  sound  favorably  to  the  opposite  doctrine.  The  court  did  say,  "We 
think  that  the  city  of  Boston  may  be  liable  in  an  action  od  the  case  where  acts  are  done  hy 
its  authority  which  would  warrant  a  like  action  against  an  Indlvidnal.  * '  Bat  that  was  not 
an  action  for  changing  the  grade  of  a  street,  but  for  obstructing  a  public  square,  in  which 
the  defendant  had  simply  a  right  of  way.  by  erecting  in  it  stalls,  bendies,  etc.^probsbly 
for  a  market— and  thus  hindering  the  plaintifTs  aooess  to  his  prtqperty  on  the  sqioaie. 
There  Is  no  attempt  made  to  overrule  the  doctrine  of  OaUendar  v.  JIarah,  nor  is  any  men- 
tion made  of  that  case  nor  of  a  single  one  of  the  cases  dted  above. 

The  case  of  Nevim  v.  CUy  of  Peoria^  41  HI.  fiOS,  dted  by  the  peti1ionflr*soMmnd  tai  the 
prindpal  case,  waa  one  of  nuisance.    The  dty,  in  grading  a  street,  tuned  a  stream  of  mod 


DECEMBER  TERM,  1876.  4g[ 

Fellowes  v.  City  of  New  Haven. 


•and  water  on  the  plaintUTs  premises,  and  created  in  his  neighborhood  a  stagnant  pond, 
that  brou^t  disease  on  his  household;  and  it  was  held  that  the  city  had  no  more  right 
than  an  individual  to  create  a  nuisance .  We  do  not  see,  therefore,  that  the  remarks  of  the 
court  at  page  615  were  called  for ;  the  law  in  New  Yoric  on  &ese  facts  is  precisely  the  same 
am  in  Illinois.  Rochester  WhUe  Lead  Co.  ▼.  CUy  of  Boeh&iter,  8  N.  Y.  468.  See,  also, 
CUy  of  jlurora  v.  Reed,  67  III.  89;  11  Am.  Bep.  1;  CUy  of  Dixon  v.  Bakery  66  lU.  618;  16 
Am.  Bep.  SOI,  and  note,  C03. 

New  Hampshire,  we  think,  must  now  probably  be  ranked  against  the  principal  case,  upon 
the  authority  of  JSoton  v.  B  ,C,A  M.  R.  JR.,  61  N.  H.  604.  The  statute  providing  for 
•aaseesment  of  damages  of  a  land-owner  whose  land  was  crossed  hy  a  railroad,  did  not 
authorize  the  assessors  to  Include  the  damage  which  was  or  might  be  occasioned  to  such 
land-owner  by  the  construction  of  the  railroad  over  the  land  of  other  persons;  a  railroad 
corporation,  claiming  to  act  under  legislative  authority,  removed  a  natural  barrier  situated 
north  of  £.  's  land,  which  had  completely  protected  E.'s  meadow  from  the  effect  of  floods 
and  freshets  in  a  neighboring  river;  in  consequence  of  this  removal,  the  waters  of  the  river 
in  times  of  floods  and  freshets,  sometimes  flowed  over  E.'s  land,  carrying  sand,  gravel," 
and  stones  thereon;  held,  that  this  was  a  taking  of  E.'b  property  within  the  meaning  of 
the  constitutional  prohibition,  and  that  the  legislature  could  not  authorise  the  ii^ictlon  of 
such  an  injuxy  without  making  provision  for  compensation.  The  court  say:  *'  So  far  as  the 
decisions  in  any  of  these  'highway  grade*  cases  are  absolutely  Inconsistent  with  the  present 
opinion,  we  are  not  disposed  to  acquiesce  in  them,  nor  to  decide  this  case  upon  their 
authority.  That  authority  has  been  somewhat  weakened  by  the  dissatisfaction  expressed 
by  some  judges  at  the  harshness  and  injustice  of  the  decisions  which  they  have  felt  com- 
pelled to  make.**  **If  these  decisions  were  intrinsically  correct,  it  might  be  desirable  to 
consider  further  the  question  ah'eady  adverted  to,  whether  the  position  of  these  defendants 
is  analogous  to  that  of  a  municipal  corporation.  But  we  think  that  decisions  which  go  the 
length  of  exempting  municipal  corporations  from  liability  for  the  infliction  of  injuries  like 
the  present  are  erroneous  in  principle. '*  The  court  distinguish  the  Britimh  Caet  Plate  case 
on  the  ground  that  the  paving  commissioners  there  had  simply  made  the  same  reasonable 
use  of  public  property  that  an  individual  might  have  made  of  his  private  property.  Of 
Radciiffe'%  Executors  they  say:  "Some  of  the  views  of  Judge  Bronson  are  in  direct  con- 
flict with  the  present  decision,  but  no  less  than  Ave  pages  of  the  opinion  are  occupied  in 
attempting  to  establish  the  position  that  the  corporation  had  done  notliing  more  than  a 
private  owner  might  lawfully  have  done  in  the  exercise  of  the  same  proprietory  rights.  If 
this  last  position  does  not  accord  with  the  current  of  authority,  still  the  fact  that  it  was 
the  opinion  entertained  by  Bronson,  J.,  in  that  case,  may  have  induced  a  less  careful  con- 
sideration hy  that  eminent  judge  of  the  other  grounds  of  the  decision,  which  were  wholly 
unnecessary  if  the  ^bove  position  was  well  taken.**  This  expression  is  entitled  to  less 
weight  than  it  would  otherwise  have  from  the  fact  that  the  subject  is  now  regulated  by 
statute  in  that  State,  and  the  further  fact  that  the  law  was  early  settled  the  other  way  in 
tlufct  State,  in  Benden  v.  Nashua,  17  N.  H.  477,- A.  D.  1845,  a  case  precisely  like  CaJLendar 
▼.  Martih,  and  decided  upon  that  authority  and  the  British  Cast  Plate  case. 

The  backing  of  water  so  as  to  overflow  the  land  of  an  individual,  if  done  under  statutes 
authorising  it  for  the  public  benefit,  is  such  a  taking  as  by  the  constitutional  provision 
demands  compensation.  Pumpeily  v.  Qreen  Bay  Co.,  13  Wall.  166.  The  court  say:  '*  We 
are  not  unaware  of  the  numerous  cases  in  the  State  courts  in  which  the  doctrine  has  been 
successfully  invoked  that  for  a  consequential  injury  to  the  property  of  the  individual,  aris- 
ing from  the  prosecution  of  roads,  streets,  rivers  and  other  highways,  for  the  public  good, 
there  is  no  redress;  and  we  do  not  deny  that  the  principle  is  a  sound  one,  in  its  proper 
application  to  many  injuries  to  property  so  originating.  And  when  in  the  exercise  of  our 
duties  here  we  shall  be  called  upon  to  construe  other  State  Constitutions,  we  shall  not  be 
unmindful  of  the  weight  due  to  the  decisions  of  the  courts  of  those  States.  But  we  are  of 
opinion  that  the  decisions  referred  to  have  gone  to  the  uttermost  Umit  of  sound  judicial 
oonstruction  in  favor  of  this  principle,  and  in  some  cases  beyond  it,  and  that  where  it 
remains  true  that  where  real  estate  is  actually  invaded  by  superinduced  additionsof  water, 
earth,  sand  or  other  material,  or  by  having  any  artificial  structure  placed  on  it,  so  as  to 
effectually  destroy  or  impair  its  usefulness,  it  is  a  taking  within  the  meaning  of  the  Consti- 
tution, and  that  this  proposition  is  not  in  conflict  with  the  weight  of  judicial  authority  in 
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thlB  ooimtry ,  and  certainly  not  with  sound  principles. "  These  expressions  ooold  hsidlf  bt 
intended  to  include  such  a  case  as  the  one  und«r  consideration,  or  If  so,tbqrmiDitbe 
regarded  as  oiKter. 

But  although  the  permanent  flowing  of  the  land  of  the  individual  Is  a  toMng,  wittiia  tke 
meanlncr  of  the  Constitution,  yet  a  mere  setting  hack  of  water  against  a  water-wheel  driven 
by  a  public  stream  Is  a  mere  consequential  injury.  SweU  ▼.  Oity  of  Troif%  68  Bub.  610. 
Here  the  dty  built  a  bridge  below  the  plaintifF-s  dam,  and  it  was  alleged  that  the  plen 
would  have  the  effect  of  impeding  the  flow  of  water  away  from  his  mill-wheel,  and  tbas 
impede  its  motion;  but  it  was  held  that  this  did  not  amount  to  a  taking  of  propeity. 

A  statute  creating  an  easement  in  an  individual's  land  in  favor  of  the  public  is  a  taking. 
8o  held,  where  a  statute  gave  the  ri^t  to  enter  and  occupy  for  the  purpose  of  digging  a 
ditch  to  drahi  lands.    People  v.  Barnes,  49  N.  Y.fi87. 

A  dty  has  no  right  to  cut  down  one  street  for  the  purpose  of  improving  another,  and  it 
liable  for  damage  to  an  owner  of  land  adjoining  the  street  cut  down.  CUy  of  DdpM  ▼• 
JTvarut,  86  Ind.  90;  10  Am.  Rep.  liS,  and  note,  19,  But  whereadty  has  laid  out  a  street  Ofer 
the  defendant's  land,  and  appraised  his  damages,  in  grading  the  street,  the  dty  hat  th» 
rifl^t  to  cany  the  soil  removed  therefrom  to  another  street.  City  of  New  Sawn  v.  Bar* 
00nt,  88  Oouu  60;  9  Am.  BqE>*  860;  BiawO  v.  OolUiu,  28  Mich.  877;  IS  Am.  Bap.  817, 


KiNKET  V.  Wnrroir. 

(44  Ck>nn.  MS.) 
Estoppel  by  conduct — toho  cntUled  to  iiuiit  ^n, 

W.  agreed  in  writing  to  deliver  to  B.  or  bearer  a  phaeton  on  a  certain  day  a 
few  months  later,  and  therein  acknowledged  payment ;  the  real  consldeit- 
tion  was  the  note  of  another,  payable  a  few  days  earlier,  and  it  was  agreed 
by  W.  and  B.  that  if  the  not^  was  not  paid,  W.  should  be  under  no  obliga- 
tion to  deliver  the  phaeton.  K.  was  present  at  the  interview,  but  did  not 
hear  the  conversation.  Sabsequently  B.  offered  the  agreement  for  sale  to  a 
third  person,  who,  in  the  hearing  of  K., asked  W.if  it  was  genuine,  to  which 
W.  answered  in  the  affirmative,  not  knowing,  however,  that  any  sale  wis 
proposed ;  that  person  not  buying  it,  K.,  relying  on  what  he  heard  W.  sar, 
purchased  it  of  B.  In  an  action  on  the  agreement,  held,  that  W.  was  not 
estopped  from  showing,  and  might  show  by  parol,  the  real  consideration 
for  the  agreement,  and  that  it  had  failed. 

ASSUMPSIT  on  a  contract  made  by  defendant  as  follows:  "On 
or  before  the  Ist  day  of  May,  1869,  I  promise  to  deliver  to  A- 
Boyce  or  bearer,  in  Hartford,  one  pbaeton,  worth  three  hundred 
and  twenty-fiye  dollars.  It  is  to  be  the  same  as  I  have  sold  to  A. 
Boyce  this  day,  for  which  I  have  this  day  received  my  pay."  The 
real  consideration  for  the  agreement  was  a  note  made  by  third 
parties^  due  shortly  before  May  1, 1869^  and  it  was  agreed  that  if 
the  note  was  not  paid,  defendant  should  be  under  no  obligation  to 
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deliver  the  phaeton.  The  plaintifF  was  present  at  the  interview^ 
but  did  not  hear  the  conversation.  Subsequently  Boyce  offered 
the  agreement  for  sale  to  one  Bartlett,  to  whom  he  was  indebted. 
Bartlett  asked  defendant,  in  presence  of  the  plaintifF,  if  it  was 
genuine,  and  if  the  phaeton  would  be  delivered,  and  defendant 
answered  in  the  affirmative,  but  did  not  know  that  any  one  was 
proposing  to  purchase  it.  The  plaintiff,  standing  near,  overheard 
this  conversation,  and  relying  on  what  the  defendant  then  said, 
afterward  purchased  the  agreement.  The  note  was  not  paid,  and 
the  defendant  refusing  to  deliver  the  phaeton,  the  plaintifF  sued 
on  the  agreement.  Proof  of  the  foregoing  facts  was  made.  The 
plaintiff  had  judgment. 

B.  HcUl  and  B,  S.  White,  for  plaintifF  in  error. 

ff.  0.  Sill  and  C,  H.  Briscoe^  for  defendant  in  error.  Whiton's 
declaration  to  Bartlett  in  Kinney's  presence  estopped  Whiton 
from  setting  up  any  defense.  Preston  v.  Mann,  26  Conn. 
118  ;  Middletown  Bank  v.  Jerome^  18  id.  443  ;  West  Winsted  Sav. 
Bank  V.  Fordy  27  id.  282  ;  Horn  v.  Cole,  61  N.  H.  287 ;  Stevens  v. 
Dennett,  id.  324;  Quirk  v.  Thomas,  6  Mich.  76  ;  Mitchell  v.  Beid, 
9  Cal.  204. 

Geakoeb,  J.  The  contract  signed  by  the  defendant,  by  which 
he  promised,  on  or  before  May  Ist,  1869,  to  deliver  to  Boyce  or 
bearer  a  phaeton  of  a  certain  description  and  value,  is  clearly  of 
no  validity  except  as  supported  by  a  consideration.  It  states  none 
upon  its  face,  and  the  plaintifF,  when  he  bought  it  of  Boyce,  must 
be  presumed  to  have  known  that  he  was  taking  a  document  that 
was  of  no  binding  force  in  itself.  The  actual  consideration  was 
the  note  of  Dyke  &  Babcock  and  its  payment  when  due,  the  note 
falling  due  on  the  6th  of  April,  1869,  and  the  time  of  the  delivery 
of  the  phaeton  having  been  fixed  some  three  weeks  later,  so  that, 
as  Boyce  stated  to  the  defendant  at  the  time,  if  the  note  was  not 
l)ai<l,  lie  would  not  have  to  deliver  the  phaeton. 

The  plaintifF,  who  holds  the  defendant's  contract  by  purchase 
from  Boyce,  claims  that  proof  connot  be  gone  into  of  what  this 
consideration  in  fact  was,  because  it  would  be  adding  to  or  vary- 
ing a  written  contract  by  parol  evidence.  But  the  plaintifF  stands 
no  better  in  suing  upon  this  contract  than  Boyce  himself  would 
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have  done,  unless  it  be  on  the  ground  of  an  estoppel,  which  we 
will  consider  hereafter.  The  instrument  had  nothing  negotiable 
about  it.  It  was  a  promise,  it  is  true,  to  Boyce  or  bearer;  but  it 
was  not  for  the  payment  of  money.  Such  an  instrument  is  open 
to  every  inquiry  and  to  every  defense,  in  the  hands  of  an  assignee, 
that  it  would  have  been  open  to  in  the  hands  of  the  assignor.  If 
Boyce  were  suing  upon  it  he  would  have  to  prove  a  consideration. 
It  would  be  a  part  of  his  case,  not  the  want  of  it  a  part  of  the 
defense.  And  in  showing  that  there  was  a  valid  consideration  be 
would  have  to  show  what  it  was,  and  all  the  facts  with  regard  to 
it.  It  would  not  be  for  him  to  object  to  parol  evidence  of  the  con- 
sideration; he  himself  would  be  the  one  who  would  have  to  offer 
the  evidence.  Such  evidence  does  not  in  any  proper  sense  vary  the 
written  contract.  There  is  nothing  in  the  contract  that  is  incon- 
sistent with  such  consideration.  The  contract  says  nothing  about 
it.  Indeed  the  written  document  does  not  purport  to  be  the  whole 
contract,  but  only  a  part  of  it.  The  statement  of  the  considera- 
tion is  needed  to  make  the  full  contract  of  both  parties.  As  it 
stands  it  is  only  the  promise  of  one  of  the  parties.  Indeed  the 
paper  as  drawn  not  only  does  not  state  the  consideration,  but  car- 
ries upon  its  face  an  implication  that  the  consideration  had  not 
been  paid.  It  is  as  follows:  ^^  On  or  before  the  first  day  of  May, 
1809, 1  promise  to  deliver  to  A.  Boyce  or  bearer  one  phaeton  buggy 
worth  three  hundred  and  twenty-five  dollars.  It  is  to  be  the  same 
as  I  have  sold  to  A.  Boyce  this  day,  for  which  I  have  this  day 
received  my  pay."  Here  the  statement  with  regard  to  the  pay- 
ment applies  obviously  only  to  the  phaeton  delivered  that  day,  and 
by  being  limited  to  that  phaeton  impliedly  states  that  the  phaeton 
to  be  delivered  in  May  was  not  yet  paid  for. 

But  the  plaintiff  at  this  point  comes  in  with  his  claim  of  an 
estoppel,  and  says  that  the  defendant,  by  reason  of  his  declaration 
to  one  Bartlett,  that  the  phaeton  would  be  ready  for  any  one  who 
brouglit  the  order,  is  estopped  from  claiming  that  he  was  not  to 
deliver  it  till  the  Dyke  &  Babcock  note  was  paid.  It  appears  that 
Boyce  offered  the  paper  to  Bartlett  in  the  defendant's  presence,  and 
that  Bartlett  then  inquired  of  the  latter  whether  it  was  genuine, 
and  whether  the  phaeton  would  be  delivered.  The  defendant's 
answer  evidently  was  intended  as  a  recognition  of  his  signature  and 
of  the  obligation  of  the  contract  upon  him.  He  does  not  now 
deny  the  genuineness  of  the  paper,  nor  his  obligation  to  perform 
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the  contract  according  to  its  terms.  Perhaps,  also,  if  Bartlett  had 
purchased  the  contract  in  good  faith  and  npon  the  strength  of  the 
defendant's  declaration,  ho  would  have  a  right  to  say  that  the 
defendant  misled  him  into  a  belief  that  the  consideration  was  paid, 
and  the  obligation  to  deliver  the  phaeton  an  absolute  one.  As  he 
did  not  in  fact  make  the  purchase  we  need  not  decide  this  point. 
But  if  he  could  haye  sustained  a  claim  to  an  estoppel  we  do  not 
think  that  it  necessarily  follows  that  the  plaintiff  can  do  so. 
Bigelow,  in  his  work  on  Estoppel,  437,  gives  a  summary  statement 
of  the  essential  elements  of  an  estoppel  by  conduct,  and  among 
them  that  the  representation  ^'  should  have  been  made  with  the 
intention  that  the  other  party  should  act  upon  if  This  doctrine 
is  laid  down  in  Plumer  v.  Lordy  9  Allen,  456,  and  still  more  strongly 
in  Andrews  v.  Lyons,  11  id.  349.  Some  of  our  own  decisions  per- 
haps go  somewhat  beyond  this  limit,  particularly  that  in  Preston  v. 
Mann,  25  Conn.  118,  and  we  should  undoubtedly  hold  that  ic  is 
enough  if  the  circumstances  are  such  that  the  party  is  fairly  charge- 
able with  knowledge  that  his  declaration  may  induce  the  action  taken* 
Here  it  cannot  be  supposed  that  there  was  in  fact  any  intention  to 
induce  the  action  taken  by  the  plaintiff.  It  seems  extremely  improb- 
able that  the  possibility  of  such  action  was  in  the  defendant's  mind. 
He  knew  that  the  plaintiff  had  been  present  during  the  whole 
negotiation  between  himself  and  Boyce,  and  had  no  reason  to  doubt 
that  he  fully  understood  all  the  facts.  Boyce  when,  after  the  nego- 
tiation, he  drew  the  paper  for  the  defendant  to  sign,  said  to  him 
that  "  Kinney  ought  to  have  a  memorandum  to  show  that  the 
phaeton  was  to  be  made  and  delivered."  The  very  paper  therefore 
was  procured  by  Boyce  to  be  put  into  the  plaintiff's  hands,  of  course 
as  his  agent  It  would  seem,  therefore,  as  if  the  last  thing  to  enter 
the  defendant's  mind  would  be  the  idea  that  the  plaintiff  could 
become  the  purchaser  of  thq  contract  on  any  ignorance  of  the  facts 
or  under  any  inducement  from  such  a  remark  as  his  to  Bartlett.  It 
is  difficult  to  see,  therefore,  how  the  defendant  can  be  fairly  charge- 
able with  either  an  intention  to  influence  the  action  of  the  plaintiff, 
or  with  a  knowledge  that  his  action  might  be  influenced  by  what  he 
said. 

There  may  of  course  be  cases  where  a  declaration,  though  in 

reply  to  an  inquiry  from  one  of  a  company,  may  have  been  intended 

for  all  present — a  public  declaration  to  be  acted  upon  by  any  one 

present  who  should  choose.    In  such  a  case  any  one  of  the  company 
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acting  upon  it  would  be  an  original- party  to  the  representation.  Of 
such  a  character  is  a  representation^  whether  in  writing  or  made 
orally,  that  is  intended  for  all  the  public,  as  in  the  certificate  signed 
by  the  party  for  general  use,  in  the  case  of  Middletown  Bank  v.  Jerome^ 
18  Conn.  443.  Here  the  declaration,  though  it  speaks  of  a  delivery 
of  the  phaeton  to  any  one  bringing  the  order  (for  the  defendant 
seems  to  have  regarded  it  as  simply  an  order,  and  it  was  taken  of 
him  by  Boyce  simply  as  an  authority  for  Kinney  as  his  agent  to 
receive  the  phaeton),  was,  for  aught  that  appears,  addressed  solely 
to  Bartlett  and  intended  solely  for  him.  Estoppels  are  not  favored, 
and  in  the  absence  of  any  finding  upon  the  point,  we  cannot  pre- 
sume that  the  defendant  turned  around  to  the  bystanders  and  in  a 
raised  voice  addressed  all  present  The  case  must  be  regai*ded  as 
one  where  a  declaration  addressed  to  and  intended  for  one  person 
is  overheard  by  another,  who  afterward  acts  upon  the  strength 
of  it. 

But  the  plaintiff  claims  that  even  if  this  be  his  position,  yet  he  is 
entitled  to  the  benefit  of  the  estoppel,  and  we  are  referred  to  two  or 
three  decisions  that  seem  to  favor  this  view.  One  of  these  is  the 
case  of  Quirk  v.  Thomasy  6  Mich.  78.  In  this  case  land  was  con- 
veyed to  a  grantee  to  defraud  creditors,  and  it  was  held  that  the 
deed,  appearing  on  the  public  records,  was  a  declaration  to  the 
world  that  the  grantee  was  the  true  owner,  and  that  though  intended 
only  to  defraud  creditors,  any  hoiia  fide  purchaser  could  set  up 
an  estoppel  against  any  denial  of  the  grantee's  title.  It  is 
difficult  to  see  how  this  decision  bears  upon  the  question.  Such  a 
deed  would  be  a  declaration  to  all  the  world,  and  any  purchaser 
accepting  it  and  acting  upon  it  would  be  a  party  to  it.  Indeed  the 
whole  system  of  registering  deeds  of  land  would  become  of  no  valae 
if  a  purchaser  could  not  rely  upon  the  records  as  he  finds  them. 
The  case  of  Mitchell  y.  Reed,  9  Cal.  204,  which  is  also  cited  by  the 
plaintiff's  counsel,  lays  down  the  doctrine  claimed  by  the  plaintiff 
in  direct  language,  but  does  not  commend  itself  to  our  judgment 
It  is  there  held  that  when  a  declaration,  not  confidential,  is  made 
to  A,  and  comes  to  the  knowledge  of  others,  who  act  upon  it,  those 
who  so  act  upon  it  can  set  up  an  estoppel  against  the  party  making 
the  representation.  The  case  was  this.  A  person  keeping  a  saloon 
and  apparently  the  owner  of  liquors  in  it  rei)eatedly  stated  that 
they  belonged  to  B  and  not  to  himself.  A  creditor  of  B  having 
heard  of  this  statement,  but  not  directly  from  the  saloon  keeper. 
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attached  the  liquors  as  the  property  of  B,  and  it  was  held  that  the 
saloon  keeper  was  estopped  from  claiming  that  they  belonged  to 
himself  and  not  to  B.  Here  the  declaration,  though  never  made 
directly  to  the  party  who  finally  acted  upon  it,  was  yet  a  general 
deolarationy  apparently  made  to  be  communicated  to  others,  and 
Tery  much  what  it  would  have  been  if  it  had  been  written  and 
posted  in  front  of  the  saloon,  or  as  if  his  sign  had  indicated  that  he 
was  agent  of  B.  The  distinction  which  the  court  draws  is  between 
declarations  that  are  confidential,  in  which  case  a  party  receiving 
them  at  second  hand  cannot  set  up  an  estoppel,  and  declarations 
that  are  not  confidential,  no  matter  if  made  privately  and  to  a 
single  person,  which  yet  reach  others,  by  being  overheard  or 
repeated.  We  think  the  distinction  should  be  between  declarations 
intended  to  be  public  or  for  all  hearers,  and  those  not  so  intended, 
although  not  confidentiaL  In  the  case  of  the  public  declaration 
the  whole  public  may  act  upon  it,  and  their  action  will  fall  within 
the  scope  of  the  intention,  actual  or  presumed,  of  the  party  making 
the  declaration.  In  the  case  of  the  declaration  not  publicly  made, 
nor  intended  to  be  public,  the  action  of  any  stranger  acting  upon 
it  would  fall  wholly  without  the  scope  of  such  intention. 

The  case  of  Horn  v.  Cofo,  61  N".  H.  287,  is  another  of  those  relied 
npon  by  the  plaintiff's  counsel,  and  is  in  its  general  character 
much  like  the  California  case  just  referred  to,  and  cites  that  case 
in  support  of  its  position.  In  this  case  A,  to  prevent  his  goods 
from  being  attached,  represented  that  they  belonged  to  B,  and  a 
party  to  whom  the  representation  was  made  attached  them  upon  a 
claim  which  he  held  against  B,  and  it  was  held  that  A  was  estopped 
from  denying  that  the  goods  belonged  to  B.  The  case  does  not 
involve  any  consideration  of  the  question  of  the  effect  of  a  com- 
munication of  A's  statement  to  a  third  party,  or  of  its  being  over- 
heard by  a  bystander,  as  the  party  acting  upon  the  representation 
was  the  one  to  whom  the  representation  was  made.  But  the  court 
go  into  an  elaborate  review  of  the  authorities  on  the  general  sub- 
ject of  estoppel  by  conduct,  and  in  the  course  of  it  contend  for  the 
enlargement  of  the  application  of  the  doctrine,  regarding  it  as  a 
broad  doctrine  of  equity,  which  cannot  be  governed  by  narrow  and 
strict  rules  of  construction,  and  which  should  be  favored  as  tend- 
ing to  promote  justice,  rather  than  restricted  as  tending  to  exclude 
evidence  of  the  truth.  In  the  course  of  the  discussion  the  court 
refer  to  the  cases  of  Quirk  v.  Thomas  and  Mitchell  v.  Reedy  which 
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we  hftTe  considered  above^  as  falling  in  with  their  general  viewB, 
and  Dfmtend  specially  for  such  an  extension  of  the  principle  of 
estoppel  as  will  make  it  applicable  to  cases  where  the  party  making 
the  rei)Fesentation  misled  some  other  party  than  the  one  wboee 
action  he  designed  to  influence. 

Bert  we  are  not  able  to  concur  in  the  results  at  which  the  oonrfc 
arrired  in  the  three  cases  we  haye  been  considering.  It  seems  to 
lis  to  be  an  unsafe  doctrine  to  adopt,  that  a  person  who  gets  at 
^cond  hand  a  declaration  not  intended  for  the  public  and  not 
intended  for  him,  may  act  upon  it  as  safely  as  the  person  to  whom 
the  declaration  was  addressed  and  for  whom  alone  it  was  intended. 
Where  the  declaration  was  intended  only  for  the  person  to  whom 
it  was  addressed,  the  party  making  it  has  assumed  no  obligation  to 
any  other  person.  A  bystander  who  casually  overhears  a  conrer- 
dBation  has  no  right  to  appropriate  to  himself,  without  farther 
inquiry,  what  was  intended  for  another.  If  he  desires  to  act  in  the 
matter  he  can  make  direct  inquiry  for  himself.  It  would  be  dan- 
gerous to  adopt  any  other  rule.  The  conyersation  overheard  may 
have  been  really  a  fragment  of  a  negotiation  extending  through 
several  conversations,  and  may  be  materially  qualified  by  what  had 
been  said  before  or  might  be  said  afterward.  Indeed,  in  any  case, 
the  person  making  the  declaration  may  upon  further  reflection 
have  modified  his  statement  the  next  day,  or  retracted  it  altogether; 
and  where  a  person  finds  that  he  has  inadvertently  or  inconsider- 
ately committed  himself  upon  some  point  and  wishes  to  withdrav 
or  correct  his  statement,  he  has  done  his  whole  duty  when  he  looks 
«ip  the  person  to  whom  he  made  the  statement,  and  sets  himself 
right  with  him,  and  is  under  no  obligation  to  hunt  up  the  bystanders 
and  make  the  correction  to  them.  The  bystanders,  if  they  wish  to 
<6stop  him,  must  look  him  up  and  get  a  statement  for  themselves. 

In  Mayenhorg  v.  Haynes,  50  N.  Y.  675,  the  Court  of  Appeals  of 
that  State,  affirming  the  decision  of  the  Supreme  Court,  held  that 
a  declaration  made  to  A  and  by  him  communicated  to  and  acted 
npon  by  B,  would  not  constitute  an  estoppel  in  B's  favor,  where  it 
was  no  part  of  the  original  intention  that  it  should  thus  be  com- 
municated to  him  and  influence  his  action.  There  is  no  substan- 
tial difference  between  that  case  and  that  of  a  bystander  who 
overhears  a  declaration  not  intended  for  him. 

We  think  there  is  manifest  error  in  the  judgment  of  the  Court 
of  Common  Pleas,  and  it  is  reversed.  Judgment  reversed. 
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Setmoub  V.  Continental  Life  Inbubange  Co. 

(44  Conn.  dOO.) 

Inierett  —  Aoto  affected  by  modiflcatUm  of  usury  law. 

A  piomiawry  note,  intended  to  ran  for  seveial  yean,  was  ezeented,  payable 
on  demand  with  interest  eemi-annnaliy  at  the  legal  rate  of  ^ht  per  cent. 
Sabfleqnently  the  rate  of  interest  was  by  law  limited  to  seven  per  cent.  When 
the  note  was  made  there  was  a  statute  that  demand  notes  were  to  be  con* 
sidered  as  dae  in  fonr  months  from  date.  In  an  action  by  the  payee  against^ 
the  makers,  after  several  years,  KM,  that  the  statute  relating  to  demand 
notes  did  not  apply  to  the  original  parties,  bat  only  to  third  parties,  and 
that  the  original  rate  of  interest  attached  until  payment  of  the  note.* 

DEBT  for  the  recovery  of  usurious  interest  alleged  to  have  been 
paid  by  plaintiffs  to  defendant,  upon  a  note  made  by  the 
plaintiffs,  Sept.  21,  1872,  to  the  order  of  the  defendant,  for 
tl2,000,  payable  on  demand,  with  interest  at  the  rate  of  eight  per 
cent,  semi-annually,  and  secured  by  a  mortgage  by  the  plaintiffs, 
and  accompanied  by  the  agreement  of  the  husband  plaintiff  to  pay 
two  per  cent  for  default  of  interest  until  paid.  The  whole  amount 
of  the  note  and  the  agreed  interest  had  been  paid  to  defendant. 
Other  facts  appear  in  the  opinion.  The  defendant  had  judg- 
ment 

R.  8*  Welles,  for  plaintiffs,  cited  Von  Hoffman  v.  Oity  of  Quinci/y. 
4  Wall.  535,  550,  553;  Walker  v.  Whitehead,  16  id.  314,  bl7;  Gen. 
Stat.,  1866,  p.  600,  §  2;  Gen.  Stat,  1875,  p.  343,  §  2 ;  Rhodes  v. 
Seymour,  36  Conn.  1,  6;  Fisher  v.  Bidwell,  27  id.  363;  Breivster  v. 
Wakefield,  22  How,  118;  Ludwick  y,  Huntzinger,  b^f,  Sl  S.  51; 
Parmelee  v.  Lawrence,  48  El.  331,  342;  Barlow  v.  Gregory,  31 
Conn.  265;  Svffield  Be.  Soc.  v.  Loomis,  42  id.  570;  Concord  v.  Por^«- 
mouth  Savings  Bank,  92  U.S.  625,  630;  Bullock  v.  Boydy  Hoff.  Ch. 
294,  300;  Savings  Bank  v.  Bates,  8  Conn.  505. 

« 

H.  B.  Freeman,  for  defendant 

Cabpentbb,  J.  In  Hubbard  t.  Callahan,  42  Conn.  524;  s.  c, 
19  Am.  Bep.  564,  a  note  was  made  payable  in  one  year  after  date, 

*  See  Ceea  ▼.  Uieha,  ante,  p.  891. 
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with  interest  after  due  at  the  rate  of  iSfteen  per  cent  per  annam. 
The  contract  when  made  was  legal;  when  the  note  fell  due  thn  law 
forbade  the  taking  of  a  greater  rate  of  int<erest  than  seven  per  cent 
This  court  held  that  the  plaintiff  was  entitled  to  recoTer  fifteen 
per  cent  interest  after  due. 

Ill  Suffield  Bed  Society  v.  Loomts^  42  Conn.  570,  the  note  was 
payable  in  three  years  after  date,  with  no  contract  for  interest  after 
maturity.  The  contract  rate  of  interest  was  above  the  legal  rate 
after  the  note  fell  due.  This  court  held  that  the  plaintiff  could 
recover,  after  maturity,  only  the  statutory  rate  of  interest 

In  both  these  cases  the  court  enforced  the  contract  according  to 
the  intention  of  the  parties.  In  the  present  case  the  contract  of 
the  parties,  as  understood  and  intended  by  them,  if  legal,  will  be 
sustained. 

The  note  now  under  consideration  was  on  demand,  and  was  oat- 
standing  several  years.  The  rate  of  interest  expressed  in  the  note 
was  eight  per  cent,  which  was  a  legal  rate  at  the  time  the  note  was 
given.  Before  the  principal  was  paid  the  law  forbade  the  taking 
of  more  than  seven  per  cent.  The  plaintiffs  having  paid  eight  per 
cent,  bring  this  action  to  recover  the  penalty  for  taking  usurioas 
interest. 

They  claim  that  the  note  was  due  by  force  of  the  statute  at  the 
expiration  of  four  months,  and  that  after  that  time  the  defendants 
could  legally  take  but  seven  per  cent  The  statute  is  as  follows: 
^  Any  negotiable  promissory  note  payable  on  demand,  which 
remains  unpaid  four  months  from  ite  date,  shall  be  considered  as 
overdue  and  dishonored  after  that  time."  Gen.  Stat,  p.  343,  §  2. 
This  statute  was  not  designed  to  change  the  real  contract  between 
the  parties.  Its  object  was  to  make  certain  that  which  before  was 
indefinite  and  uncertain,  and  it  relates  to  the  rights  and  liabilities 
of  third  parties  who  may  become  interested  in  such  notes  as 
indorsers,  guarantors  or  purchasers.  In  respect  to  them  such  notes 
are  not  ordinarily  dishonored  until  the  expiration  of  four  months. 
After  that  time  they  are  dishonored.  Their  rights  and  liabilities 
materially  depend  upon  that  fact,  while  the  rights  and  liabilities 
of  the  immediate  parties  to  the  note  are  unaffected  by  it.  Hence 
the  statute  may  well  affect  the  former  and  not  the  latter.  The 
payee  may  sue  and  collect,  and  the  maker  may  pay,  the  note  at  any 
time  within  four  months  as  well  as  after.  A  third  party  purchas- 
ing the  note  at  any  time  within  four  months  takes  it  free  from 
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equities;  after  that  time  he  takes  it  subject  to  them.  The  payee 
or  holder,  in  order  to  retain  the  security  of  an  indorser  or  guaran- 
tor,  must  take  certain  steps  at  the  end  of  four  months.  The  payee, 
as  between  himself  and  the  maker,  holds  it  at  all  times  subject 
to  equities,  and  the  liability  of  the  maker  is  the  same  whether  dis- 
honored or  not,  and  irrespective  of  demand  and  notice  or  suit  at 
maturity. 

It  is  manifest  that  the  parties  intended  this  transaction  as  a  loan 
to  continue  for  a  term  of  years.  The  contract  between  William 
H.  Seymour  and  the  defendants,  which  the  court  found  was  a  part 
of  the  transaction,  tends  to  show  this,  and  was  admissible  for  that 
purpose.  The  rate  of  interest  as  fixed  by  the  note  was  expected 
and  intended  by  the  parties  to  be  paid  so  long  as  the  loan  should 
continue.  That  being  a  legal  rate  when  the  note  was  made,  it  con- 
tinued such  until  it  was  paid. 

This  interpretation  gives  effect  to  the  intention  of  the  parties 
and  does  the  plaintiffs  no  injustice.  If  they  regarded  the  rate  of 
interest  as  exorbitant  they  might  at  any  time  have  terminated  the 
contract  by  pajring  the  principal.  So  loug  as  they  paid  interest 
they  paid  it  pursuant  to  their  contract,  and  now  have  no  cause  of 
complaint. 

There  is  no  error  in  the  judgment  of  the  Superior  Oourt. 

Judgment  affirmed. 


Tyleb  v.  Hammebsley. 

(U  Conn.  808.) 

Contempt —  writ  of  error  to  review  cidjudieation  for , 

In  piooeedings  for  contempt  in  refasing  to  obey  a  peremptory  mandamas,  the 
defendant  answered  that  a  writ  of  error  had  been  taken  and  aerTed  upon  the 
judgment  for  mandamus,  and  that  the  same  operated  as  a  supersedeas.  To 
this  answer  the  moving  party  demurred,  and  on  a  trial  of  that  issue  of  law 
the  moving  party  had  judgment;  upon  this  judgment  the  defendant 
brought  a  writ  of  error.  Held,  (1)  that  although  an  adjudication  of  con. 
tempt,  nnder  the  common-law  practice,  is  not  reviewable  by  a  court  of 
enor,  yet  where  the  movinpr  party  tenders  an  issue  of  law  upon  which  the 
question  of  contempt  is  tried,  a  writ  of  error  will  ]ie  upon  the  adjudication 
thereon ;  but  (2)  the  writ  of  error  upon  the  original  judgment  for   peremp* 
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tOTj  mandamuB  does  not  opera  ne  as  a  mpersedaas,  especiallj  wbere  the 
assigned  errors  have  already  been  passed  upon  by  the  court  upon  a  esse 
reserved  for  advice,  as  in  this  case.* 

WRIT  of  error  from  a  judgment  of  contempt  and  imprisonment 
The  petition  was  made  by  William  Hammersley,  attorney 
for  the  State  for  Hartford  county  ;  the  defendant  answered  ;  the 
moving  party  demurred,  and  on  that  issue  of  law  there  was  judg- 
ment for  the  moving  party,  upon  which  the  defendant  brought 
this  writ  of  error.     The  other  facts  appear  in  the  opinion. 

G.  H.  Watrotis  and  G.  B.  Perkins,  for  plaintiffs  in  error,  cited 
upon  the  point  of  super ssdects,  2  Bac.  Abr.  448  ;  Bishop  of  Ossory^s 
case,  Cro,  Jac.  534 ;  Jacques  v.  Nixon,  1  T.  R.  279  ;  Sonisrville  r 
White,  5  EsBt,  145  ;  Meriton  v.  Stevens,  Willes,  272 ;  Phelps  v. 
Landon,  2  Day,  370 ;  Button  v.  Tracy,  4  Conn.  365 ;  Arnold  v. 
FulUr^s  Heirs,  1  Ohio,  463  ;  Beatty^s  AdnCrs  v.  Ghapline,  2  Har.  & 
Johns.  7  ;  Blanchard  v.  Myers,  9  Johns.  66  ;  McDonald  v.  Gifford, 
1  Brewst  280 ;  Board  of  Cotn'rs  v.  Gorman,  19  Wall.  661  ;  U.  S,  r. 
Dashiel,  3  id.  701 ;  State  v.  iV".  H.  £  N.  Co.,  41  Conn.  134  ;  Een- 
tucky  V.  Dennison,  24  How.  97  ;  Gilman  v.  Baasett,  33  Conn.  305; 
Herman  on  Executions,  2  ;  Jacob's  Law  Diet.,  Execution;  Bla. 
Com.  412  ;  Burrill's  Law  Diet,  Exectition;  U,  S,  v,  Nourse^  9 
Pet.  28  ;  U.  8.  v.  Coh  Ins.  Co.,  2  Cranch,  266;  s.  c,  7  Wheat.  534; 
U.  S.  V.  Kendall,  5  Cranch,  278  ;  s.  c,  12  Pet  524  ;  Button  v. 
Tracy,  4  Conn.  365. 

W.  Hammersley,  State's  attorney,  and  J.  R.  Buck,  for  defend- 
ant in  error,  cited  as  to  whether  the  writ  of  error  would  lie, 
Androscoggin  &  Kennebec  R.  R.  Co.  v.  Androscoggin  R.  R.  Co,,  49 
Me.  401  ;  Lord  Mayor  of  London^s  case,  3  Wils.  188 ;  Yates  v.  Peo- 
pie,  6  Johns.  406  ;  Ex  parte  Kearney,  7  Wheat  38 ;  Grook  v.  Peo- 
pie,  16  111.  534  ;  In  re  Hummel,  9  Watts,  416,  431 ;  Passmore  Wil- 
liamson^s  case,  26  Penn.  St.  9  ;   Vilas  v.  Burton,  27  Vt  56. 

HoYET,  J.  This  writ  of  error  is  founded  upon  an  adjudication 
of  a  contempt  in  refusing  obedience  to  a  peremptory  writ  of  man- 
damus. The  writ  of  mandamus  was  awarded  and  issued  by  the 
Superior  Court  sitting  at  Hartford,  in  accordance  with  advice  givefc 
by  this  court,  after  a  full  hearing  and  argument,  upon  a  reserra- 

*  See  Shaitxtek  v.  StaJU  (5t  Miss.  50), 24  Am.  Rep.  634  and   note;  Boblb  y.  McDonald 
19  Iowa,  830),  4  Am.  Rep.  211. 
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tion.  It  was  directed  to  the  New  Haven  &  Northampton  Company, 
a  railroad  corporation  created  by  the  laws  of  this  State,  of  which 
the  plaintiffs  in  error  were  directors  and  officers,  and  commanded 
them  forthwith  and  thereafter  to  stop  their  regular  passenger  and 
freight  trains  at  the  depot  at  Plantsville  on  their  railroad,  for 
the  purpose  of  receiving  and  discharging  passengers  and  freight. 
Before  it  was  served  a  writ  of  error  was  brought  to  this  court  to 
reverse  the  judgment  by  which  the  mandamus  was  awarded.  The 
writ  of  mandamus  was  ^terward  served  upon  the  railroad  corpo- 
ration, and  the  plaintiffs  were  duly  informed  thereof,  and  also  had 
dae  notice  of  the  contents  of  t*he  writ  But  they  refused  to  obey 
its  mandate,  on  the  ground  that  counsel  had  advised  them  that  it 
was  superseded  by  a  writ  of  error.  Proceedings  were  then  had  in 
the  Superior  Court  against  the  plaintiffs  in  error  to  enforce  their 
•obedience  to  the  writ  of  mandamus,  and  upon  those  proceedings 
they  were  adjudged  guilty  of  contempt  and  ordered  to  be  attached 
and  committed  to  the  county  jail  at  Hartford,  and  to  be  confined 
and  imprisoned  therein  till  discharged  by  order  of  the  court  or 
otherwise  by  due  process  of  law.  It  was  also  adjudged  that  they 
should  pay  the  cost  of  the  proceedings,  and  that  unless  they  should 
forthwith,  and  within  twenty  days  after  notice  of  the  order  was 
served  upon  them,  obey  the  writ  of  mandamus  and  make  return  of 
the  same  to  the  court,  process  should  issue  against  them.  Notice 
having  been  served  upon  them,  they  brought  the  present  writ  of 
error  to  this  court.  And  the  defendant  in  error  moves  that  it  be 
struck  from  the  docket. 

Upon  this  motion  the  question  which  presents  itself  is,  whether 
a  writ  of  error  will  lie  upon  an  adjudication  of  a  contempt.  Writs 
of  error  may,  by  statute,  be  brought  to  this  court  upon  judgments 
of  the  Superior  Court,  and  such  writs,  in  all  cases  in  which  they 
will  lie  at  common  law,  are  writs  of  right,  unless  the  questions 
raised  by  the  assignments  of  error  have  been  already  determined 
by  this  court  upon  a  reservation.  But  at  common  law  no  writ  of 
error  lies  except  upon  a  judgment  or  an  award  in  the  nature  of  a 
judgment  Co.  Litt  288;  2  Tidd,  1062.  It  was  accordingly  held 
in  the  case  of  the  City  of  London,  8  Co.  288,  that  upon  a  return  to 
a  habecuf  corpus  no  issue  could  be  joined  or  a  demurrer  taken,  and 
that  no  writ  of  error  would  lie  thereon.  In  the  case  of  The  King 
V.  Dtan  and  Chapter  of  Trinity  Chapel  in  Dublin,  1  Stra.  536;  8.  c, 
8  Mod,  27,  the  doctrine  of  the  case  of  the  City  of  London  was 
Vol.  XXVI  —  60 
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fully  recognized.  In  the  opinion  given  by  the  jadges  it  was 
declared  that  error  would  not  lie  on  the  award  of  a  procedendo  or 
on  the  return  of  a  rescue;  and  Fobtescue,  J.,  stated  his  belief 
that  on  a  conviction  for  contempt  error  was  never  brought  In 
OroenweU  v,  Burwell,  1  Salk.  144;  8.  c,  1  Ld.  Baym.  454,  liord 
Holt,  who  gave  the  opinion,  admitted  it  to  be  good  law  that  do 
writ  of  error  would  lie  upon  the  award  of  a  fine  and  imprisonment 
for  contempt.  These  cases  are  sufficient  to  show  that  at  common 
law  adjudications  of  contempts  by  courts  of  competent  jurisdiction 
are  final  and  cannot  be  reviewed  in  a  court  of  error.  And  the  doc- 
trine is  strongly  supported  by  numerous  other  authorities,  English 
and  American.  Earl  of  Shaftabury^B  case,  2  St.  Tri.  615;  1  Mod. 
144;  The  Queen  v.  Paiy  et  aZ.,  2  Ld.  Baym.  1105;  The  King  v. 
Oroshy,  3  Wils.  188;  Cams  Wilson's  case,  7  Ad.  &  El.  (N.  S.)  (53 
E.  C.  L.)  984;  Bx  parte  Fernandez,  10  C.  B.  (N.  S.)  (100  E  C' 
L.)  3;  s.  c,  6  Hurlst.  &  Norm.  717;  Bx  parte  Paler,  5  Best  4 
Smith  (117  E.  C.  L.),  299;  Bx  parte  Kear^iey,  7  Wheat.  38;  Siaie 
V.  Towle,  42  N.  H.  540;  Yates  v.  Lansing,  9  Johns.  395;  4  id.  317; 
In  re  Williamson,  26  Penn.  St.  9;  Ex  parte  Summers,  6  Ired.  149; 
State  V.  Woodfin,  id.  199;  State  v.  White,  T.  U.  P.  Charlfc.  123; 
Gates  V.  McDaniel,  4  Stew.  &  Port.  69;  Moore  v.  Clerk  of  Jessa- 
mine, Litt.  Select  Cas.  104 ;  State  v.  Tipton,  1  Blackf.  166 ;  Ker- 
nodle  V.  Cason,  25  Ind.  362;  Clark  v.  The  People,  1  Breese,  ^t^] 
State  V.  Mott,  4  Jones'  Law  (N.  C),  449;  Johnston  v.  CommonufeaUh, 
1  Bibb,  598;  Ex  parte  Adams,  25  Miss.  883;  Martin's  case,  5  Yerg. 
456;  Watson  v.  Williams,  36  Miss.  331;  First  Cong,  Church  v.  Mus- 
catine, 2  Clarke  (Iowa),  69.  If,  therefore,  the  petition  for  the 
attachment  in  this  case  had  been  proceeded  with  and  the  adjudi- 
cation complained  of  by  the  plaintiffs  in  error  had-  been  made  in 
the  form  and  according  to  the  rules  of  the  common  law,  we  shoald 
feel  compelled  to  strike  the  case  from  the  docket,  because,  by  those 
rules,  there  would  have  been  no  judgment  or  award  in  the  nature 
of  a  judgment  upon  which  a  writ  of  error  would  lie.  But  the  par- 
ties and  the  court  proceeded  with  the  petition  as  though  it  was  an 
original  suit,  distinct  from  and  independent  of  the  proceedings 
upon  which  the  peremptory  mandamus  was  awai'ded,  and  accord- 
iQg^y?  ^^  ^^6  coming  in  of  the  return,  the  defendant  in  error  form- 
ally demurred  to  the  matters  contained  in  it,  and  the  court  made 
the  adjudication  upon  the  demurrer.  In  view  of  these  circnm- 
stances,  the  counsel  for  the  plaintiffs  in  error  contended  that  the 
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adjudication  must  be  regarded  and  treated  as  a  judgment,  and  that 
a  writ  of  error  lies  upon  it  And  the  claim  is  strongly  supported 
by  a  decision  of  the  Supreme  Court  of  Vermont  In  re  Jesse 
Cooper,  32  Vt  253.  That  case  arose  upon  a  Iiabeas  corpus.  Cooper, 
the  relator,  had  been  fined  by  a  justice  of  the  peace  for  a  contempt 
in  his  presence  while  holding  a  court,  and  had  been  committed  to 
jail  for  non-payment  of  the  fine.  He  brought  a  habeas  corpus 
befoi-e  the  county  court  to  test  the  validity  of  his  imprisonment 
The  jailer  made  a  return,  to  which  the  relator  demurred;  and  the 
county  court  decided  that  the  imprisonment  of  the  relator  was  not 
unlawful,  and  remanded  him.  The  record  was  then  brought 
before  the  Supreme  Court  for  revision,  and  that  court  held  that 
as  the  return  was  demurred  to  and  issue  joined  upon  the  demurrer, 
the  decision  could  be  revised  on  habeas  corpus.  The  ground 
upon  which  this  decision  was  made  is  indeed  technical,  but 
it  does  not  differ  in  that  respect  from  the  decision  in  the  case  of 
The  King  v.  The  Dean  and  Chapter  of  Trinity  Chapel  in  Dublin. 
That  case  was  twice  argued  before  it  was  decided.  Upon  the  first 
argument  the  judges  were  divided  upon  the  question  whether  the 
award  of  a  peremptory  mandamus  upon  motion,  and  without 
pleadings  or  demurrer  joined,  was  a  judgment  of  which  error  could 
be  predicated.  The  chief  justice  was  in  doubt  about  it  Fobtes- 
CUB,  J.,  thought  it  hard  to  maintain  that  an  award  which  did  not 
contain  the  words  ''  ideo  consideratum  esty"  was  a  judgment  on 
which  a  writ  of  error  would  lie.  Powis,  J.,  seemed  to  be  of  the 
same  opinion;  and  Etbe,  J.,  thought  that  the  award  was  a  judg- 
ment on  which  error  would  lie  because  the  writ  recited  that  the 
return  was  held  insufficient,  **per  quod  consideratum  fuit,  quod 
fierit  breve  de  peremptorie  mandamus,  tarn  in  complemento  judicii 
quam  in  executions  efusdem.^^  On  the  second  argument  aill  the 
judges  agreed,  but  for  different  reasons,  inostly  technical,  that  a 
writ  of  error  would  not  lie.  It  was,  however,  admitted  that  if  the 
mandamus  had  been  awarded  upon  an  issue  joined,  either  of  law 
or  of  fact,  the  result  would  have  been  different.  With  such  a 
precedent  as  that  case  furnishes,  the  decision  In  re  Jesse  Cooper 
cannot  well  be  discarded  because  of  the  technical  character  of  the 
reasons  assigned  for  it  by  the  court.  And  while  I  would  hot  adopt 
it  as  a  rule  of  procedure  and  thus  open  the  way  to  this  court  for 
writs  of  error  in  cases  of  contempts  generally,  because,  in  general, 
every  court  must  be  allowed  to  judge  of  its  own  contempts,  yet 
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where  parties  proceed  as  the  parties  proceeded  in  this  case,  and  try 
the  question  of  contempt  upon  an  issue  of  law  tendered  bj  the 
party  moving  in  the  proceeding,  and  the  court  decides  theqaestion 
upon  that  issue,  the  decision  must  be  regarded  and  treated,  not  as 
an  award  merely,  but  as  a  judgment  upon  which  a  writ  of  error 
will  lie.  The  motion  to  strike  the  case  from  the  docket  must, 
therefore,  be  denied. 

This  disposition  of  the  motion  of  the  defendant  in  error  brings 
before  us  the  proceedings  in  the  court  below  and  imposes  upon  us 
a  delicate  and  important  duty.  In  performing  that  duty  the  first 
question  to  be  considered  is,  how  are  the  rights  of  the  plaintiffs  in 
error  affected  by  the  writ  of  error,  and  to  what  extent  can  the  pro- 
ceedings upon  which  the  writ  is  founded  be  considered  and  reviewed 
in  this  court  ?  The  answer  seems  to  me  to  be  obvious.  Brought 
here  as  this  writ  of  error  is  by  an  unusual  method  of  procedure 
and  for  the  double  purpose  of  staying  execution  and  obtaining  a 
I'cvision  of  questions  which  are  not  ordinarily  revisable  in  a  court 
of  error,  it  should  give  to  the  plaintiffs  in  error  no  right  and  secure 
to  them  no  benefit  or  privilege  to  which  they  would  not  have  been 
entitled,  after  commitment,  upon  a  writ  of  habeas  corpus.  In  the 
first  place,  the  writ  of  error  should  not  have  the  effect  of  staying 
execution  upon  the  judgment.  Should  such  an  effect  be  given  to 
it,  parties  guilty  of  the  grossest  and  most  aggravated  contempts 
may  set  the  courts  at  defiance,  obstruct  the  regular  course  of  justice, 
and  suspend,  if  not  totally  elude,  punishment  at  their  own  will 
and  pleasure.  Contempts  are  offenses  at  common  law  against  the 
court  as  an  organ  of  public  justice.  The  right  of  punishing  them 
is  inherent  in  all  courts  and  is  essential  for  their  protection  and 
existence.  From  their  very  nature,  the  punishment,  to  be  effectual, 
must  be  immediate  and  peremptory,  and  not  subject  to  suspension 
at  the  mere  will  of  the  offender.  Sentences  for  contempts  would 
amount  to  nothing  if  the  offenders  could  supersede  them  by  writs 
of  error,  and  the  authority  of  courts  would  be  contemptible  indeed 
if  it  could  be  thus  eluded  and  prostrated.  4  Bl.  Com-  286;  2 
Sw.  Dig.  358;  Ex  parte  Maiilsby,  13  Md.  625;  Ex  parte  Summers, 
5  Ired.  149;  Johnston  v.  CommonweaUhy  1  Bibb,  598. 

In  the  second  place,  the  proceedings  upon  which  the  judgment 
was  rendered  should  not  be  reviewed  except  so  far  as  may  be  neces- 
sary to  determine  whether  the  court  in  rendering  the  judgment 
acted  within  the  sphere  of  its  jurisdiction.     Every  court  must  of 
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necessity  possess  the  power  to  enforce  obedience  to  its  lawful  orders 
and  j adgmen tSy  and  punish  contempt  of  all  kinds  against  its 
authority.  It  is  only  when  it  acts  without  its  jurisdiction  that  its 
proceedings  in  such  cases  will  be  interfered  with  or  questioned  by 
a  superior  tribanal.  The  principle  upon  which  courts  proceed  in 
such  cases  is  clearly  stated  in  the  celebrated  case  of  Burdett  y. 
Abbot,  14  East,  1, 150,  and  the  case  of  The  People  y.  Siurtevani,  5 
Seld.  263.  In  the  former  case  Lord  Ellenbobough,  in  the  course 
of  an  able  and  interesting  opinion,  observed  that  if  a  commitment 
to  be  for  a  contempt  of  the  House  of  Commons  generally,  he  would 
neither  in  the  case  of  that  court  or  of  any  other  superior  court 
inquire  further;  but  if  it  did  not  profess  to  commit  for  a  contempt, 
but  for  some  matter  which  could  by  no  reasonable  intendment  be 
considered  as  a  contempt  of  the  court  committing,  but  a  ground 
of  commitment  palpably  and  evidently  arbitrary,  unjust  and  con- 
trary to  every  principle  of  positive  law  or  natural  justice,  he  would 
look  at  it  and  act  upon  it  as  justice  might  require,  from  whatever 
court  it  might  profess  to  have  proceeded.  In  the  case  of  The  Peo- 
ple V.  Slurtevant,  the  rule  laid  down  by  the  court  was  that  "  a 
party  proceeded  against  for  disobedience  to  an  order  or  judgment 
is  never  allowed  to  allege  as  a  defense  for  his  misconduct  that  the 
court  erred  in  its  judgment  He  must  go  further  and  make  out 
that  in  point  of  law  there  was  no  order  and  no  disobedience,  by 
showing  that  the  court  had  no  right  to  judge  between  the  parties 
on  the  subject." 

The  question  then  arises  whether  the  proceedings  in  the  court 
below  were  within  the  jurisdiction  of  that  court.  The  record. shows 
that  before  those  proceedings  were  commenced  a  writ  of  error  had 
been  brought  upon  the  judgment  by  which  the  writ  of  mandamus 
was  awarded  and  was  then  pending  in  this  court.  And  it  was 
urged  in  argument  by  counsel  for  the  plaintiffs  in  error  that  that 
writ  of  error  was  a  supersedeas  of  the  writ  of  mandamus  and 
operated  as  a  stay  of  all  proceedings  for  the  enforcement  of  that 
writ  If  this  claim  is  sustainable  the  court  below  had  no  jurisdic- 
tion of  the  proceedings  in  which  the  contempt  was  adjudicated, 
and  its  entire  action,  including  the  judgment  rendered  thereon, 
was  coram  nonjudice  and  therefore  void.  Kendall  v.  Wilkinson, 
El.  &  Bl.  680.  And  it  would  follow  as  a  necessary  consequence 
that  no  obligation  rested  upon  the  plaintiffs  in  error  or  upon  the 
corporation  to  which  the  writ  of  mandamus  was  directed,  to  stop 
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their  trains  at  Blantsville  as  the  writ  commanded;  and  their  refusal 
to  obey  the  mandate  was  an  innocent  and  a  justifiable  act.  Bat 
the  claim  is  entirely  without  foundation.  It  is  undoubtedly  a  rale 
of  the  common  law,  well  settled  and  established,  that  a  writ  of 
error  after  final  judgment  and  before  execution  executed  is,  in  ordi- 
nary cases,  a  supersedeas  of  the  execution  from  the  time  of  its 
allowance,  and  by  our  law  it  is  a  supersedeas  from  the  date  of  the 
service  of  the  writ  But  it  is  no  supersedeas  of  a  peremptory 
mandamus.  In  the  first  place,  no  return  to  such  a  writis  allowed, 
the  court  exacting  implicit  obedience  to  its  mandate;  and  such 
obedience  is  required  during  the  entire  period  that  the  judgmeot 
by  which  it  was  awarded  remains  in  force  and  unreversed.  High 
on  Extr.  Rem.,  §  567;  Kat/e  v.  Xean,  18  Monr.  839.  In  the  second 
place,  the  judicial  decisions  in  England  and  in  this  country,  gea- 
erally,  expressly  hold  that  a  writ  of  error  does  not  operate  as  a 
supersedeas  to  stay  the  execution  of  a  peremptory  mandamus. 
Anonymous,  1  Vent.  266;  Strode  v.  Palmer,  Trin.  T.,  2  Geo.  I ;  LilL 
Ent.  248;  The  Dean  and  Chapter  of  Irinity  Chapel  in  DuNin  v. 
Dowgatt,  1  Peere  Williams,  349;  Wright  v.  Sharpe,  11  Mod.  175; 
Lord  Montague  v.  Dudman,  2  Ves.  Sr.  396;  The  People  v.  Steele, 
Edm.  Sel.  Cas.  505;  2  Barb.  554;  Pinckney  v.  Henegan,  2  Strobh. 
250.  But  we  do  not  choose  to  rest  our  decision  of  this  question 
upon  these  grounds  alone.  There  is  another  reason  which  is  per- 
fectly conclusive  in  this  case  why  the  writ  of  error  cannot  be  allowed 
to  operate  as  a  supersedeas,  A  writ  of  error  is  never  allowed  to 
have  that  operation  after  the  questions  raised  by  the  assignment  of 
errors  have  been  determined.  Arnold  v.  Fuller,  1  Ohio,  458;  Biskop 
of  Osi<ory^s  casoy  Cro.  Jac.  534.  See,  also,  Hartop  v.  Holt,  1  Ld. 
Baym.  97,  98.  In  this  case  all  the  questions  raised  by  the  assign- 
ment of  errors  had  been  determined  by  this  court  upon  a  reser- 
vation by  the  Superior  Court,  before  the  writ  of  error  was  brought- 
By  the  rules  of  this  court  that  determination  settled  ai^d  estab- 
lished the  law  of  the  case  and  was  final;  and  the  judgment  which 
followed  in  the  Superior  Court  was  as  conclusive  and  as  binding 
upon  the  parties  as  if  it  had  been  rendered  originally  by  the  Sape- 
rior  Court  and  afterward  affirmed  on  error  by  this  court  Smith  v. 
Lewis,  26  Conn.  110;  Nichols  v.  Bridgeport,  27  id.  459;  Fowler  v. 
Bishop,  32  id.  199.  The  peremptory  mandamus  was,  therefore, 
wholly  unaffected  by  the  writ  of  error  and  was  in  full  force  from 
the  moment  it  was  issued.     The  plaintiffs  in  error,  as  officers  ol 
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the  corporatiou  to  which  the  mandamus  was  directed,  were  bound 

to  see  that  the  mandate  was  obeyed.    They  chose  a  different  course, 

and  in  so  doing  were  guilty  of  a  gross  contempt  of  the  authority 

of  the  court.     The  reasons  assigned  in  their  behalf  furnish  no 

excuse  for  their  misconduct,  and  cannot,  under  the  circumstances^ 

be  received  in  palliation  of  their  contempt. 

There  is  no  error  in  the  judgment  complained  of,  and  it  is 

affirmed. 

Judgment  affirmed. 


Tyler  v.  Hammebsley. 

*(4iConu.41Q.) 
Ij^netion  to  reHrain  enforcement  of  proceeding*  for  eonitemipt, 

A  eoart  of  equity  cannot  enjoin  the  enforcement  hj  a  court  of  law  of  an  adja* 
,     dication  for  contempt  in  disobeying  a  peremptory  writ  of  mandamus. 

PETITION  for  injunction.     Reservation,  upon  demurrer,  for 
advice  of  this  court.    The  facts  are  stated  in  the  opinion. 
See,  also,  Tyler  v.  Hammersley,  ante,  p.  471. 

W.  Hamniersleyj  State's  attorney,  and  J.  R.  Buck,  in  support  of 
the  demurrer. 

G.  H.  Watrous  and  0.  E.  Perkins,  contra. 

HovEY,  J.  Courts  of  equity  are  clothed  with  jurisdiction  to 
restrain,  by  injunction,  proceedings  at  law  in  all  cases  where,  by 
fraud,  accident,  mistake,  or  otherwise,  a  party  has  obtained  an 
advantage  in  a  court  of  law,  which  must  necessarily  make  that 
court  an  instrument  of  injustice.  In  cases  of  that  description  the 
restraint  may  be  imposed  to  stay  trial,  and  after  trial  and  verdict; 
to  stay  judgment,  after  judgment  to  stay  execution,  and  after  exe- 
cution to  stay  money  in  the  hands  of  the  officer.  But  after  a 
judgment  an  injunction  will  not  be  granted  to  stay  its  execution, 
unless  there  has  been  fraud  or  collusion  in  obtaining  it,  or  the  ver- 
dict upon  which  it  was  founded,  or  where  the  party  has  been  una- 
ble to  defend  himself  effectually  at  law,  without  any  fault  ot 
negligence  of  his  own,  or  where  the  plaintiff  has  possessed  himaeU 
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of  something  by  means  of  which  he  has  obtained  an  nnoonscien- 
tious  advantage.  When  an  injunction  is  granted  to  stay  proceed- 
ings in  the  courts  of  law,  it  is  m  no  just  sense  a  prohibition  to 
those  courts  in  the  exercise  of  their  jurisdiction.  It  is  not  addressed 
to  them  and  does  not  even  affect  to  interfere  with  them.  The 
process  is  directed  only  to  the  parties.  It  neither  assumes  any 
superiority  over  the  court  in  which  the  proceedings  are  had,  nor 
denies  its  jurisdiction.  It  is  granted  on  the  sole  ground  that  from 
certain  equitable  circumstances  of  which  the  court  granting  the 
process  has  cognizance,  it  is  against  conscience  that  the  party 
inhibited  should  proceed  in  the  cause.  The  object,  therefore,  really 
is  to  prevent  an  unfair  use  being  made  of  a  court  of  law,  in  order 
to  deprive  another  party  of  his  just  rights  or  subject  him  to  some 
unjust  vexation  or  injury  which  is  wholly  irremediable  by  a  court 
of  law.  Mitf.  Eq.  Plead.,  by  Jeremy,  127,  128,  131;  Eden  on 
In  June,  ch.  2,  p.  4;  2  Danl.  Ch.  Prac.  1623;  Barl  of  Oxford's  casey 
1  Ch.  Rep.  1  ;  3  Lead.  Cases  in  Equity,  by.  Hare  &  Wallace,  3d 
Am.  ed.,  155. 

The  case  stated  in  the  bill  before  us  does  not  come  within  either 
of  these  principles.  The  bill  states  that  the  Superior  Court,  sitting 
at  Hartford,  issued,  upon  motion  of  the  State's  attorney  of  Hart- 
ford county,  a  peremptory  writ  of  mandamus  against  the  Xew 
Haven  and  Northampton  Company,  a  railroad  corporation  created 
by  the  laws  of  this  State,  conimanding  them,  upon  service  thereof, 
to  stop  at  the  Plantsville  depot,  in  the  town  of  Southington,  their 
regular  passenger  and  freight  trains,  for  the  purpose  of  receiving 
and  discharging  passengers  and  freight;  that  before  the  writ  was 
served  a  writ  of  error  was  brought  to  this  court  to  reverse  the 
judgment  by  which  the  writ  of  mandamus  was  awarded;  that 
regarding  the  writ  of  error  as  a  supersedeas  of  the  writ  of  man- 
damus, the  plaintiffs,  who  were  the  directors  of  the  New  Haven  and 
Northampton  Company,  did  not  stop  their  trains  at  Plantsville 
as  the  writ  of  mandamus  commanded;  that  afterward  the  Superior 
Court  which  awarded  and  issued  the  writ  of  mandamus,  on  tbe 
petition  of  the  State's  attorney  for  Hartford  county,  adjudged  the 
plaintiffs  to  be  guilty  of  contempt  in  refusing  to  obey  that  writ, 
and  ordered  them  to  be  committed  therefor  to -the  county  jail  at 
Hartford,  and  to  pay  the  costs  of  the  proceedings;  and  that  pro- 
cess of  attachment  should  be  issued  against  them  by  the  clerk  of 
the  court,  unless  they  should,  within  twenty  days  after  notice  d 
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the  order  was  served  on  theniy  obey  the  writ  of  mandamus.  The 
bill  further  states  that  afterward  the  plaintiffs  brought  a  writ  of 
error  to  this  court  from  the  judgment  by  which  they  were  convicted 
of  contempt,  which  is  now  pending,  and  that  that  writ  of  error  was 
and  is  a  supersedeas  of  the  order  for  their  commitment  and  of  all 
process  to  be  issued  thereon;  and  the  bill  concludes  with  a  prayer 
for  an  injunction  to  restrain  the  State's  attorney  from  taking  out 
or  caosing  to  be  issued  any  process  for  the  attachmet\t  or  commit- 
ment of  the  plaintiffs  under  said  judgment,  and  also  to  restrain 
the  clerk  of  the  court  from  issuing  or  allowing  his  assistant  to 
issue  any  such  process,  until  otherwise  ordered  in  due  course  of 
law.  There  is  no  allegation  in  the  bill  that  there  was  any  fraud  or 
collusion  in  obtaining  the  judgment  by  which  the  peremptory  writ 
of  mandamus  was  awarded,  or  the  order  directing  an  attachment 
to  issue  for  the  commitment  to  prison  of  the  plaintiffs  for  their 
contempt  in  disobeying  that  writ,  nor  is  there  any  allegation  that 
an  unconscientious  advantage  was  obtained  by  the  State  or  its 
attorney  in  either  of  those  proceedings.  The  sole  ground  upon 
which  the  injunction  is  prayed  for  is  that  the  judgment  in  the  pro- 
ceedings by  mandamus  and  the  order  in  the  contempt  proceedings 
were  superseded  by  writs  of  error. 

In  the  case  of  Morris  Tyler  and  others  v.  William  Hamersley^ 
States  attorney y  in  error,  which  was  argued  at  the  present  term  of 
this  court,  we  held,  after  much  deliberation,  that  the  writ  of  error 
brought  upon  the  judgment  awarding  the  peremptory  writ  of  man- 
damus against  the  New  Haven  and  Northampton  Company  was 
not  a  supersedeas  of  the  latter  writ;  and  we  also  held  in  the  same 
case  that  the  writ  of  error  brought  upon  the  judgment  by  which 
the  plaintiffs  were  adjudged  guilty  of  contempt  in  disobeying  the 
writ  of  mandamus  and  ordering  them  to  be  committed  to  jail 
therefor,  did  uot  operate  as  a  supersedeas.  These  determinations 
took  away  from  the  plaintiffs  the  only  grounds  upon  which  they 
rest  their  right  to  the  relief  sought  by  the  present  bill,  and  entitle 
the  defendants  to  a  decree  of  dismissal  with  costs.  But,  aside  from 
those  determinations,  the  facts  charged  in  the  bill  show  no  title 
whatever  in  the  plaintiffs  to  equitable  relief,  and  are  not  even 
within  the  jurisdiction  of  a  court  of  equity.  It  is  an  established 
rule  that  courts  of  equity  will  grant  no  injunction,  or  order  iti  the 
nature  of  an  injunction,  to  stay  proceedings  in  any  criminal  matter. 
If  they  should  do  so,  said  Lord  Holt,  C,  J.,  the  Court  of  Queen's 
Vol.  XX VI— 61 
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Bench  would  break  it,  and  protect  any  that  would  proceed  in  con- 
tempt of  it  Holdersiaffe  v.  Saunders,  6  Mod.  16.  And  Lord 
Habdwigke  allowed  a  demurrer  to  a  bill  for  an  injunction  to  stay 
proceedings  on  a  mandamus  issued  to  the  lord  of  a  manor  to  hold 
a  court  *^  The  court/'  he  said,  ^'  has  no  jurisdiction  to  grant  an 
injunction  to  stay  proceedings  on  a  mandamus,  or  on  an  indictment, 
on  an  information  or  a  writ  of  prohibition."  Lord  MorUaguB  t. 
Dudman,  2  Yes.  Sr.  396;  Eden  on  Injunct  41,  42;  3  Wooddes. 
Lect.  56,  p.  413;  Jeremy  on  Eq.  Jurisd.,  book  3,  ch.  2,  §  1,  p.  309; 
1  Sto.  Eq.  Jur.,  §  893.  It  follows,  therefore,  that  a  court  of  eqaity 
has  no  jurisdiction  to  stay  the  execution  of  an  attachment  for  the 
commitment  of  a  party  adjudged  guilty  of  a  contempt  in  disobey- 
ing a  peremptory  writ  of  mandamus;  for  the  attachment  then 
becomes  an  essential  part  of  the  mandamus  proceedings,  and  affords 
the  only  means  at  the  command  of  the  court  for  enforcing  obedi- 
ence to  its  authority.  High  on  Extr.  Item.,  §  567.  It  has  aheady 
been  shown  that  injunctions  to  stay  proceedings  in  courts  of  law 
are  not  addressed  to  those  courts,  and  do  not  even  affect  to  inter- 
'^  fere  with  them.  But  the  bill  before  us,  in  disregard  of  this  princi- 
ple, prays  that  the  process  may  be  directed,  not  only  to  the  party 
who  instituted  the  contempt  proceedings,  bat  to  the  clerk  of  the 
court  by  which  the  contempt  was  adjudicated.  It  is,  therefore,  in 
effect,  a  bill  for  an  injunction  to  restrain  the  Superior  Gonrt,  as  a 
court  of  law,  from  enforcing  obedience  to  a  writ  granted  by  the 
advice  of  this  court,  and  from  punishing  the  plaintiffs  for  their 
contempt  in  disobeying  the  mandate  of  that  writ  Should  such  an 
injunction  be  granted,  it  would  be  the  duty  of  the  court  which 
ordered  the  punishment  to  be  inflicted  to  disregard  it,  and  to  pro- 
tect its  clerk  and  the  State's  attorney  in  proceeding  in  contempt  of 
it.  That  would  lead  to  a  conflict  of  jurisdiction  which  would  pro- 
duce great  confusion  and  disorder,  and  tend  in  a  serious  degree  to 
subvert  the  administration  of  justice. 

For  these  reasons  the  Superior  Court  is  advised  to  dismiss  the 
plaintiffs'  bill. 

Pabk,  G.  J.,  dissentini;. 
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TOWK  OF   SUFFIELD    V.    HaTHAWAY. 

(U  Conn.  52L> 
highway  —  diverHon  of  water, 

Ab  against  the  owner  of  laud  abutting  on  a  public  highway,  the  selectmen  of 
the  town  have  a  right  to  drain  a  spring  on  the  highway  on  such  owner's 
side,  in  such  manner  as  to  render  the  highway  safe  from  its  overflow ;  but 
they  have  no  right  to  divert  the  water  from  the  spring  to  a  public  watering- 
trough  on  the  other  side  of  the  highway. 

PETITION  for  an  injunction  to  restrain  the  defendant  from  dig- 
ging up  water  pipes,  etc.  Tlie  court  found  the  following 
facts  :  The  defendant  was  the  owner  of  land  adjoining  a  highway 
leading  from  the  Tillage  of  Suffield  to  West  Suffield,  and  owned  to 
the  center  of  the  highway.  On  that  part  of  his  land  in  the  high- 
way there  was  a  spring,  which,  up  to  1851,  rose  to  the  level  of  the 
road  and  rendered  it  wet  and  inconvenient  for  public  use.  In 
that  year  the  highway  surveyors  constructed  a  stone  drain  which 
carried  off  the  water  into  ditches  at  the  sides  of  the  travelled  path, 
and  made  the  highway  fit  for  use.  In  1873  or  1874  this  drain 
became  obstructed,  and  the  spring  again  arose  to  the  surface  of  the 
road.  In  the  latter  year,  the  selectmen  dug  a  hole  on  defendant's 
land  in  the  highway,  walling  it  up  with  stone  and  cement,  col- 
lected the  water  from  the  spring  in  it,  and  laid  pipes  therefrom 
across  the  highway  to  a  public  watering- trough  which  they  con- 
structed on  the  opposite  side,  and  thus  diverted  all  the  water  from 
the  spring  to  the  watering-trough.  The  defendant  removed 
that  stone  and  cement  and  filled  up  the  excavation.  The  original 
drain,  if  repaired  and  cleaned,  sufficed  to  keep  the  highway  dry, 
and  the  works  riemoved  by  the  defendant  were  only  useful  in  col- 
lecting and  diverting  to  the  trough  the  water  of  the  spring.  The 
petition  was  dismissed,  and  the  plaintiff  moved  in  error. 

C.  E.  Perkins^  for  plaintiff  in  error.  The  necessity  of  the  works 
in  question  was  to  bo  determined  by  the  selectmen.  Benjamin  v. 
Wheeler,  8  Gray,  409;  15  id.  486;  Turner  v.  Dartmouth,  13 
Allen,  291 ;  Milh  v.  City  of  Brooklyn,  32  N.  Y.  489,  495  ;  Yealy 
T.  Fink,  43  Penn.  St   212;   Hovey  v.  Mayo,  43  Me.  322;  Plum 
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V.  Morris  Canal  and  Banking  Co^  10  N.  J.  Kq.  256 ;  Barter  v. 
Coinmonwealthy  3  Penn.  253  ;  Tompkins  y.  Hodgson,  4  Thomp;  ft 
Cook,  435,  437. 

A,  P.  Hyde,  for  defendant  in  error. 

Pardee,  J.  In  Woodruff  y.  Neal,  28  Conn.  167,  Stobbs,  C.  J., 
said  as  follows  :  '^  It  is  well  established  in  this  State,  in  conform- 
ity  with  the  principles  of  the  common  law,  that  a  highway  is  sim- 
ply an  easement  or  servitude,  conferring  upon  the  public  only  the 
right  of  passing  over  the  land  on  which  it  is  laid  out.  And  as  an 
incident  of  such  right  that  of  using  the  soil  and  the  materials  upon 
it  in  a  reasonable  manner  for  the  purpose  of  making  and  repairing 
it  The  title  of  the  owner  of  the  land  is  not  extinguished,  bat  is 
simply  so  qualified  that  it  can  only  be  enjoyed  subject  to  the  ease- 
ment. He  retains  the  fee  and  all  rights  of  property  in  the  land 
not  incompatible  with  the  public  enjoyment  of  the  right  of  way, 
and  whenever  the  highway  is  abandoned  or  lost,  the  entire,  excla- 
sive  and  unincumbered  enjoyment  reverts  to  him.  Subject  to 
this  right  of  the  public  he  may  take  trees  growing  upon  the  land, 
occupy  mines,  sink  water-courses  under  it,  and  generally  has  a 
right  to  every  use  and  profit  which  can  be  derived  from  it  consist- 
ent with  the  easement,  and  when  disseized  (as  he  may  be),  can 
maintain  ejectment,  and  recoyer  possession  subject  to  the  easement, 
and  can  also  maintain  trespass  for  any  act  done  to  the  land  not  neces- 
sary for  the  enjoyment  of  the  easement,  which  would  be  an  action- 
able injury  if  the  land  was  not  covered  by  a  highway."  lx^Jack9(m 
V.  Hathaway,  15  Johns.  447,  the  Supreme  Court  of  New  York 
said  as  follows  :  '^  When  the  sovereign  imposes  a  public  right  of 
way  upon  the  land  of  an  individual,  the  title  of  the  former  owner 
is  not  extinguished,  but  is  so  qualified  that  it  can  only  be  enjoyed 
subject  to  that  easement.  The  former  proprietor  still  retains  his 
exclusive  right  in  all  mines;  quarries,  springs  of  water,  timber  and 
earth,  for  every  purpose  not  incompatible  with  the  public  right  of 
!  wav." 

Upon  the  other  hand,  inasmuch  as  the  law  places  upon  towns  the 
duty  of  constructing  and  repairing  all  necessary  highways  within 
their  respective  limits,  it  is  the  corresponding  right  of  the  officers 
representing  towns  in  this  behalf  to  dispose  of  water  flowing  from 
springs  upon  a  public  way,  by  such  methods  as  will  in  their  jndg- 
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ment  most  economically  and  completely  establish  its  safety.  So* 
long  as  they  confine  themselves  to  this  single  overruling  purpose,, 
courts  will  not,  as  a  rule,  attempt  to  control  or  even  interfere  with 
them  in  the  exercise  of  their  discretion  as  to  the  manner  in  which 
they  will  effect  this  result;  but  this  supremacy  docs  not  extend 
beyond  this  one  point.  In  the  case  before  us,  as  between  the  public 
and  the  respondent,  the  owner  of  the  spring,  the  latter  is  entitled 
to  any  and  ail  uses  of  it  which  do  not  interfere  with  the  public 
safety,  do  not  obstruct  or  hinder  public  travel,  and  do  not  increase 
the  public  burden  of  making  repairs.  If,  therefore,  the  officers 
can  at  the  same  cost  make  and  keep  the  way  equally  safe  and  con- 
venient, and  still  allow  the  water  to  flow  from  the  spring  over  and 
upon  the  land  of  the  owner  of  it,  it  is  their  duty  so  to  do.  The 
right  of  the  owner  to  the  use  of  the  spring  under  these  limitations 
takes  precedence  of  the  right  of  the  officers  to  divert  it  to  the  lands 
of  others,  if  in  so  doing  their  sole  motive  is  to  establish  a  public 
watering  place.  Of  course,  such  places  afford  great  relief  to  man 
and  beast;  but,  commendable  as  is  the  act  of  establishing  them, 
towns  have  no  right  to  take  private  property  without  compensa- 
tion for  that  purpose. 

In  passing  upon  the  question  of  evidence  made  in  the  court 
below,  we  must  distinguish  an  inquiry  as  to  purposes  from  one  as 
to  methods.  We  think  the  court  had  a  right  to  inquire  as  to  the 
purpose  for  which  the  selectmen  diverted  the  flowing  water  from 
the  owner.  If  that  purpose  should  prove  to  be  simply  drainage  for 
public  safety,  the  court  would  ordinarily  refrain  from  inquiring 
as  t^  the  methods  by  which  it  had  been  effected;  but,  if  the  pur- 
pose should  prove  to  be  solely  to  supply  a  watering-trough,  then 
the  court,  leaving  aside  the  entire  question  as  to  methods,  might 
inquire  whether  in  so  doing  they  had  destroyed  any  private  right. 
It  is  not  true  that  every  act  done  by  officers  within  the  limits  of 
the  way  is  beyond  the  reach  of  judicial  investigation;  if  it  is  done 
in  the  line  of  governmental  duty,  solely  to  secure  the  proper  degree 
of  safety  to  the  traveller,  they  are  entitled  to  immunity;  if  beyond 
this  line,  they  are  not,  necessarily.  The  court  having  found  that 
the  works  removed  by  the  respondent  were  useful  only  for  the  pur- 
pose of  coUectiug  the  water  from  the  spring  and  diverting  it  from 
her  for  the  supply  of  a  public  watering-trough,  this  ceases  to  be  a 
question  as  to  when,  if  ever,  a  court  will  interfere  with  selectmen 
In  the  exercise  of  their  discretion  in  repairing  ways.     They  had 
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ceased  to  act  for  that  purpose;  had  ceased  to  provide  for  public 
safety;  had  become  ministers  to  the  public  comfort  la  this  last 
capacity,  as  against  this  respondent,  they  had  no  power  to  act  at 
all;  therefore  we  think  there  is  no  place  for  a  discussion  as  to  their 
mode  of  action. 
There  is  no  error  in  the  judgment  complained  of. 


State  v.  Bantlbt. 

(44  CoDD.  537.) 
Homicide — neglect  of  wound. 

If  one  peraon  will f  all j  inflicts  upon  another  a  woand  calculated  to  dettroy 
life,  and  death  ensues  therefrom  within  a  year  and  a  day,  the  offense  is 
murder  or  manslaughter,  according  to  circumstances;  and  he  is  none  the 
less  responsible  for  the  result,  although  it  may  appear  that  the  deceased 
might  haye  recovered  if  he  had  taken  proper  care  of  himself,  or  that  anskiU- 
f  al  or  improper  treatment  aggravated  the  wound  and  contributed  to  kii 
death.* 

INFORMATION  for  manslaughter.    Verdict  guilty,  and  motiott 
for  a  new  trial.     The  opinion  states  the  case. 

0.  O.  Sill  and  T.  K  Steele,  in  support  of  motion. 
W.  Hamersley,  State's  attorney,  contra. 

Pardee,  J.  On  the  night  of  June  11th,  1876,  the  accused  inflicted 
a  severe  gun-shot  wound  upon  the  arm  'of  one  March,  between  the 
elbow  and  shoulder.  March  died  eleven  days  thereafter  of  lock- 
jaw. The  prosecution  claimed  that  death  resulted  from  the 
wound  ;  the  accused  claimed  that  it  resulted  from  the  treatment 
of  the  case  by  the  attending  physicians.  The  wound  was  dressed 
in  the  first  instance  by  one  surgeon,  afterward  to  the  time 
of  death  by  another;  these  differed  radically  as  to  the  manner  in 
which  the  case  should  have  been  treated. 

The  counsel  for  the  accused  claimed,   and  asked  the  court  to 


*  See  State  v.  M<yrphy  (83  Iowa,  270),  11  Am.  Rep.  1»,  and  note.  MB.  See,  also,  Soarter  ▼• 
N.  Y.  Cent  ,rtc.,B.K.  Co.(66  N.  Y.60),  88  Am,Rep.  18,andnote;0oaifwv.  OmncflfllH^ 
(B8  Iowa,  884X  7  Am.  Bep.  SOO. 
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charge  the  jary^  that  if  they  shoald  find  that  the  death  of  March 
was  the  result  or  consequence  of  willful  mismanagement  or  gross 
carelessness  od  the  part  of  the  attending  surgeons,  they  could  not 
find  the  accused  guilty  of  manslaughter,  as  charged  in  the  informa- 
tion. The  court  charged  the  jury,  that  unless  they  should  find  that 
March  died  from  a  wound  inflicted  on  him  by  the  accused,  as 
charged  in  the  information,  they  could  not  convict  him  of  man- 
slaughter; but  that  if  they  should  find  that  the  accused  willfully, 
and  without  justifiable  cause,  inflicted  on  March  a  dangerous  wound 
from  which  death  would  be  likely  to  ensue,  and  if  they  should  find 
also  that  his  death  did  in  fact  ensue  from  and  was  caused  by  the 
wound,  and  not  from  any  other  cause,  carelessness  and  mismanage- 
ment of  whatever  character  on  the  part  of  the  attending  surgeons 
would  be  immaterial,  and  the  treatment  of  the  case  by  them,  what- 
ever it  may  have  been,  could  not  avail  the  accused  as  a  defense. 
The  jury  having  returned  a  verdict  of  guilty,  the  accused  moved 
for  a  new  trial  for  error  in  the  charge. 

As  to  the  law  applicable  to  this  case,  BoscoB  says:  '^The  law  on 
this  point  is  laid  down  at  some  length  by  Lord  Hale.  If,  he  says, 
a  man  gives  another  a  stroke,  which,  it  may  be,  is  not  in  itself  so 
mortal  but  that  with  good  care  he  might  be  cured,  yet  if  he  dies 
within  thckyear  and  day,  it  is  a  homicide  or  murder  as  the  case  is, 
and  so  it  has  been  always  ruled.  But  if  the  wound  be  not  mortal, 
but  with  all  application  by  the  party  or  those  about  him  of  unwhole- 
some salves  or  medicines  the  party  dies,  if  it  clearly  appears  that 
the  medicine  and  not  the  wound  was  the  cause  of  the  death,  it 
seems  it  is  not  homicide;  but  then  it  must  clearly  and  certainly 
appear  to  be  so.  But  if  a  man  receive  a  wound  which  is  not  in  itself 
mortal,  but  for  want  of  helpful  applications  or  neglect  it  turn  to  a 
gangrene  or  a  fever,  and  the  gangrene  or  fever  be  the  immediate 
cause  of  the  death,  yet  this  is  murder  or  manslaughter  in  him  that 
gave  the  stroke  or  wound;  for  that  wound,  though  it  was  not  the 
immediate  cause  of  the  death,  yet  if  it  were  the  mediate  cause, 
and  the  fever  or  gangrene  the  immediate  cause,  the  wound  was  the 
cause  of  the  gangrene  or  fever,  and  so  consequently  causa  causans" 
Boscoe's  Crim.  Ev.  (7th  ed.)  717;  1  Hale's  P.  C.  428.  In  Rex  v.  Bew, 
Kelynge,  26,  it  was  holden  that  neglect  or  disorder  in  the  person 
who  receives  the  wound  will  not  excuse  the  person  who  gave 
it;  that  if  one  gives  wounds  to  another  who  neglects  the 
care  of  them  and  is  disorderly,  and    does    not  keep  that  rule 
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which    a    wounded    person    should,    if    he    die    it   is   murder 
or  manslaughter   according    to    the  circumstances  of  the  case, 
because  if  the  wounds  had  not  been  given  the  man  had  not  died. 
In  Regina  y.  Holland,  2  Mood.  &  Bob.  351,  the  deceased  had  been 
seyerely  cut  with  an  iron  instrument  across  one  of  his  fingers,  and 
had  refused  to  have  it  amputated;  at  the  end  of  a  fortnight  lock- 
jaw came  on  and  the  finger  was  then  amputated,  but  too  late,  and 
the  lock-jaw  ultimately  caused  death.     The  surgeon  expressed  the 
opinion  that  early  amputation  would  probably  have  saved  his  life. 
Maule,  J.,  held  that  a  party  inflicting  a  wound  which  ultimately 
becomes  the  cause  of  death  is  guilty  of  murder,  though  life  might 
have  been  preserved  if  the  deceased  had  not  refused  to  submit  to  a 
surgical  operation.   In  Commomoealih  v.  McPike,  3  Cush.  181,  it  was 
held  that  where  a  surgical  operation  is  performed  in  a  proper  man- 
ner and  under  circumstances  which  render  it  necessary  in  the 
opinion  of  competent  surgeons,  upon  one  who  has  received  a  wonnd 
apparently  mortal,  and  such  operation  is  ineffectual  to  afford  relief 
and  save  the  life  of  the  patient,  or  is  itself  the  immediate  cause  of 
the  death,  the  party  inflicting  the  wound  will  nevertheless  be 
responsible  for  the  consequences.     Greenleaf  says  (Greenl.  Ev.,  3d 
Vol.,  §  139,  5th  ed.),  "  If  death  ensues  from  a  wound  given  in 
malice,  but  not  in  its  nature  mortal,  but  which  being  i^eglected  or 
mismanaged  the  party  died,  this  will  not  excuse  the  prisoner  who 
gave  it;  but  he  will  be  held  guilty  of  the  murder  unless  he  can 
make  it  clearly  and  certainly  appear  that  the  maltreatment  of  the 
wound  or  the  medicines  administered  to  the  patient,  or  his  own  mis- 
conduct, and  not  the  wound  itself,  was  the  sole  cause  of  his  death, 
for  if  the  wound  had  not  been  given  the  party  had  not  died."    In 
Rex  V.  Joknsony  1  Lewin's  C.  C.  164,  the  deceased  died   from  a 
blow  received  in  a  fight  with  the  prisoner;  a  surgeon  expressed  an 
opinion  that  a  blow  on  the  stomach,  in  the  state  in  which  the 
deceased  was,  arising  from  passion  and  intoxication,  was  calculated 
to  occasion  death,  but  not  so  if  the  party  had  been  sober.    Hal- 
lock,  B.,  directed  an  acquittal,  observing  that  where  the  death 
was  occasioned  partly  by  a  blow  and  partly  by  a  predisposing  cir- 
cumstance, it  was  impossible  to  apportion  the  operation  of  the 
several  causes  and  to  say  with  certainty  that  the  death  was  imme- 
diately occasioned  by  any  one  of  them  in  particular.     Of  this  case 
Boscoe  remarks  that  it  may  be  doubted  how  far  this  ruling  of  the 
learned  judge  was  correct    fioscoe's  Crim.  Ev.  (7th  ed.)  718.    In 
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Bez  T.  Martin,  5  Car.  &  P.  130,  where  the  deceksed,  at;  the  time 
when  the  blow  was  giveu,  was  in  an  infirm  state  of  health,  Parke, 
J.,  said  to  the  jury:  ''  It  is  said  that  the  deceased  was  in  a  bad 
state  of  health,  but  that  is  perfectly  immaterial,  as,  if  the  prisoner 
was  so  unfortunate  as  to  accelerate  her  death,  he  must  answer  for 
it."  In  Commonwealth  v.  ffackett,  2  Allen,  136,  it  was  held  that 
one  who  has  willfully  Inflicted  upon  another  a  dangerous  wound, 
with  a  deadly  weapon,  from  which  death  ensued,  is  guilty  of  mur^ 
der  or  manslaughter  as  the  evidence  may  prove,  although  through 
want  of  due  care  or  skill,  the  improper  treatment  of  the  wound  by 
surgeons  may  have  contributed  to  the  death. 

Upon  these  authorities  we  may  state  the  rule  as  follows:  If  one 
person  inflicts  upon  another  a  dangerous  wound,  one  that  is  calcu- 
lated to  endanger  and  destroy  life,  and  death  ensues  therefrom 
within  a  year  and  a  day,  it  is  sufficient  proof  of  the  offense  either 
of  manslaughter  or  murder  as  the  case  may  be;  and  he  is  none  the 
less  responsible  for  the  result  although  it  may  appear  that  the 
deceased  might  have  recovered  if  he  had  taken  proper  care  of  him- 
self, or  that  unskillful  or  improper  treatment  aggravated  the  wound 
and  contributed  to  his  death. 

There  is  no  such  defect  in  the  law  as  that  the  person  who  inten- 
tionally inflicts  a  wound  calculated  to  destroy  life,  and  from* which 
death  ensues,  can  throw  responsibility  for  the  act  upon  cither  the 
carelessness  or  the  ignorance  of  his  victim;  or  shield  himself  behind 
the  doubt  which  disagreeing  doctors  may  raise  as  to  the  treatment 
proper  for  the  case. 

Indeed  counsel  for  the  defendant  do  not  really  deny  the  force  of 
the  rule.  Their  complaint  is  rather  in  the  nature  of  a  verbal  criti- 
cism of  the  charge.  The  judge  said  to  the  jury  that  if  the  death 
of  March  resulted  from  the  wound  and  from  no  other  cause,  care- 
lessness and  mismanagement  of  whatever  character  on  the  part  of 
the  attendmg  surgeons  would  be  immaterial.  It  is  to  be  presumed 
in  favor  of  a  charge  that  it  refers  to  matters  concerning  which  wit- 
nesses have  testified  and  to  points  concerning  which  counsel  have 
presented  arguments;  and  it  is  to  be  presumed  that  it  includes 
within  its  scope  all  possibilities.  From  this  record  wo  cannot  per- 
ceive that  any  witness  suggested  even  that  the  attending  surgeons 
caused  the  death  of  March  by  an  intentional  misappliciitiou  or 
withholding  of  remedies,  or  that  counsel  in  argument  in  ti  ma  ted 
any  such  thing.  The  motion  states  that  the  two  doctors  differed 
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radically  regarding  the  treatment  proper  for  the  case ;  the  claim  of 
each  as  to  the  other  was  that  he  had  erred  through  ignorance,  not 
by  criminal  intention;  and  when  the  judge  used  the  expression 
complained  of  in  this  case,  we  are  to  presume  that  he  referred, and 
that  the  jury  understood  him  to  refer,  to  that  kind  of  mi8maDag^ 
ment  alone  of  which  witnesses  had  testified  and  concerning  which 
counsel  had  argued  in  their  hearing.  With  this  limitation  the 
defendant  has  no  occasion  for  complaint. 
A  new  trial  is  not  advised. 

JudgtMnt  4^med. 
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Allemania  Fibe  Iksubakoe  Go.  y.  Hitrd. 

(97  Mloh.  11.) 
Inturance  —  addUtoruU  imurance  —  %oaiver. 

A  yaXLcf  of  insarance  provided  that  it  shoald  be  void  for  additional  insaranoe, 
not  ooDsented  to  by  the  company  in  writing  on  the  policy  ;  the  agent  of  the 
company,  in  reply  to  a  letter  of  the  insured,  wrote  him  a  letter  stating  that 
the  company  would  allow  other  concurrent  insurance  and  would  place  It 
for  him  at  the  same  rate.  Held^  that  this  did  not  waiye  the  condition  of  the 
policy,  as  it  was  not  a  consent  to  specific  additional  insurance,  and  was  a 
mere  revocable  offer. 

ASSUMPSIT  on  an  insurance  policy.    The  opinion  states  the 
facts. 

Austin  Blair y  for  plaintiff  in  error. 

Laveridge  &  Barlow^  for  defendant  in  error,  cited  Westchester 
Fire  Ins.  Co.  v.  Barte,  33  Mich.  143;  Warner  v.  Peoria  Marine  & 
Fire  Ins.  Co.,  14  Wis.  318. 

Mabston,  J.  Plaintiff  in  error,  December  15,  1874,  issued  a 
policy  of  insurance  to  Walsh  and  Engle.  The  property  insured 
was  destroyed  by  fire  August  2, 1875.     On  the  following  day  Walsh 
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and  Eugle  assigned  to  Albert  Chandler  their  interest  ander  said 
policy,  and  he,  on  the  23d  day  of  November,  1875,  assigned  hig 
interest  therein  to  defendant  in  error,  who  brought  suit  thereon 
and  recovered  a  judgment. 

This  policy  contained,  among  other  things,  a  clause  rendering  it 
void  in  case  any  other  insurance  had  been  or  should  be  made,  on 
the  property  insured,  or  any  part  thereof,  without  the. consent  of 
the  company  written  thereon.  After  the  issuing  of  this  policy, 
and  before  the  fire,  the  insured  procured  additional  insurance.  It 
is  not  claimed  that  plaintiff  in  error  ever  consented  thereto,  either 
orally  or  in  writing,  or  had  any  notice  of  such  additional  insur- 
ance, except  as  appeared  from  a  letter  written  by  the  agents  of  the 
plaintiff  in  error  to  the  insured,  in  reply  to  one  received  by  them, 
and  which  was  as  follows: 

"  Allemania  Fire  Insurance  Co.  of  Pittsburgh,  ) 
"  Agency  at  Jackson,  March  31,  1875.        ) 

^^  Messrs,   WalsJi  &  EngUy  Union  City,  Mich.: 

"  Gentlemen:  Your  favor  of  the  30th  inst  at  hand  and  noted. 
We  will,  of  course,  allow  other  concurrent  insurance  with  the  Alle- 
mania policy,  and  will  also  place  you  more  insurance  at  same  rate 
that  we  charged  you  before,  and  do  it  in  *  A  1 '  company  or  com- 
panies. Our  Mr.  Bussey  is  at  present  in  the  western  part  of  the 
State  on  special  work.  Trusting  to  hear  from  you  at  your  earliest 
convenience,  we  remain, 

*^  Yours  truly, 

**  OwBN  Obovbr,  Jr.,  &  Son." 

This  letter  clearly  did  not  amount  to  a  consent  to  any  specific 
additional  insurance.  True,  it  expressed  a  willingness  to  permit 
additional  insurance,  and  offered  to  place  additional  insurance  upon 
the  same  property,  and  at  rates  similar  to  those  charged  before. 
No  such  insurance  was,  however,  herein  consented  to,  the  agents 
inviting  and  of  course  expecting  to  hear  farther  from  the  insured 
upon  the  subject.  The  insured  were  in  no  way  obliged  to  procure 
additional  insurance.  And  although  they  had  undoubtedly  expressed 
a  desire  or  intention  to  procure  additional  insurance,  yet  they 
might  have  changed  their  minds,  and  the  agents  not  having  heard 
from  them  afterward,  either  in  asking  for  insurance  or  notifying 
tiiem  that  additional  insumnce  had  been  obtained,  might  well 
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have  coDcluded  that  the  insuied  had  abandoned  all  intention  of 
procuring  farther  insurance  upon  the  property.  The  correspond- 
ence  between  the  parties  would  not  take  the  place  of  the  consent 
required  by  the  terms  of  the  policy,  and  the  policy  of  insurance 
i^ued  by  the  plaintifF  in  error  became  absolutely  void  at  once  upon 
the  obtaining  of  the  additional  insurance  without  consent.  New 
York  Central  Insurance  Co,  y,  Watson,  23  Mich.  486,  and  cases  there 
eited.  Under  this  view  we  do  not  consider  it  necessary  to  con- 
sider the  other  questions  raised. 
The  judgment  most  be  reversed,  with  costs,  and  a  new  trial 

ordered. 

Judgment  reversed. 


Batnob  v.  Kims. 

(87  Mich.  84  ) 
Exemplary  damages —  definition  — token  awarded. 

One  who,  in  the  exercise  of  what  he  erroneouslj  supposed  to  be  a  legal  right, 
causes  injury  to  another,  is  liable  to  exemplary  damages. 

A  judge,  after  having  specifically  instructed  a  jury  as  to  the  proper  items  of 
actual  damage  in  an  action  of  trespass,  instructed  them  that  they  might  add 
"  exemplary  damages/'  without  defining  the  term,  except  by  saying  that 
they  were  to  take  a  broad  common  sense  view  of  the  circumstances,  and 
determine  what  ought  in  justice  to  be  allowed.  Held,  that  this  was  a  suflS- 
cient  definition. 

TRESPASS  for  dispossessing  the  plaintiff  under  a  writ  of  resti- 
tution under  a  judgment  of  foreclosure.     Verdict  for  plain- 
tiff.   The  opinion  states  the  facts. 

Lucian  Reed  and  D,  £  W,  Johnson,  for  plaintiff  in  error. 

ff.  P.  Henderson^  for  defendant  in  error. 

Mabstok,  J.  This  was  an  action  of  trespass  brought  against 
Baynor  for  entering  upon  certain  premises  and  forcibly  removing 
Nims,  his  family  and  goods  from  the  dwelling-house  and  premises 
in  December.  .\874. 

The  only  question  raised  relates  to  that  part  of  the  charge  which 
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instructs  the  jary  ^^  that  in  view  of  all  the  circumstances  surround- 
ing the  commission  of  the  trespass  alleged,  in  case  they  found  a 
verdict  for  the  plaintifF,  they  might  add  to  the  actual,  exemplary 
damages/'  without  defining  or  explaining  what  exemplary  dam- 
ages were,  and  without  submitting  to  the  jury  the  question  of 
malice  at  all,  and  in  assuming  that  the  defendant  acted  malic- 
iously. 

They  were  instructed  to  take  into  consideration,  in  estimating 
such  damages,  the  circumstances  under  which  the  plaintiff  and  his 
family  were  put  out,  the  condition  and  size  of  his  family,  the 
season  of  the  year,  the  state  of  the  weather,  and  the  extent  of  the 
malice  and  oppression  on  the  part  of  the  defendant,  and  the  court, 
after  calling  their  attention  to  other  circumstances,  added,  "in 
short,  you  are  to  take  a  broad,  common-sense  view  of  all  the  cir- 
cumstances, and  determine,  as  near  as  you  can,  what  amount  in 
justice  ought  to  be  allowed."  We  think  this  was  much  clearer  and 
better,  much  more  practical  and  likely  to  be  understood,  than  any 
abstract  explanation  or  definition  that  could  have  been  given.  It 
was  indeed  a  practical  explanation,  as  applied  to  the  case  at  bar, 
which  clearly  instructed  the  jury,  and  doubtless  was  of  some  real 
use  to  them  in  their  deliberations. 

Did,  then,  the  court  have  a  right  to  assume  that  it  was  a  case 
proper  to  be  considered  as  calling  for  exemplary  damages  P  It  is 
siiid  that  it  was  not,  because  the  defendant  was  acting  upon  his 
supposed  legal  rights,  and  under  the  advice  of  counsel,  which 
would  rebut  any  idea  of  malice  on  his  part.  It  is  admitted  that 
the  question  whether  the  defendant  had  a  right  to  the  possession 
of  the  premises  was  fairly  submitted  to  the  jury  and  found  against 
him.  Where  a  party  who  is  actually  in  the  wrong,  although 
believing  otherwise,  under  advice,  acts  in  an  oppressive  or  crnel 
manner,  his  belief  in  his  right  so  to  do  will  not  protect  him.  If  a 
person  claiming  the  right  undertakes  to,  and  actually  does,  forci- 
bly turn  a  man  and  his  family  out  of  doors,  under  such  circum- 
stances and  at  such  a  season  that  they  must  suffer  on  account  of 
the  inclemency  of  the  weather,  when  by  delaying,  a  more  mild 
and  humane  course,  and  one  equally  efficient^  might  have  been 
adopted,  he  must  be  held  responsible  therefor  in  case  it  turns  ont 
he  was  in  the  wrong,  no  matter  what  he  may  have  supposed  his 
legal  rights  were.  He  acts  at  his  peril,  and  a  jury  may  well  be 
instructed  in  such  a  case,  that  in  case  they  find  him  a  trespasser. 
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fhen^  in  estimating  the  damages  sustained,  they  may  take  into  con* 
flideration  the  unnecessary  suffering  occasioned,  and  under  all  the 
circumstances  determine  as  near  as  they  can  what  amount  in 
justice  ought  to  be  allowed.  Elliott  v.  Van  Buren,  33  Mich.  56; 
Welch  V.  Warey  32  id.  77,  and  cases  cited. 
We  are  of  opinion  that  the  judgment  should  be  affirmed  with 

Judgment  affirmed. 


Baugh  y.  Baugh. 

(97Xloh.60.) 

Dvoorce — who  may  set  euide  decree, 

A  voidable  jadgment  cannot  be  attacked  bj  strangers  to  the  record.   Inlfent 
children  of  divorced  parents  cannot  set  aside  the  decree  of  divorce. 


B 


ILL  to  set  aside  a  decree  of  divorce.    The  opinion  states  the 
facts. 


C.  J.  O^Flynn,  for  complainants.  A  decree  obtained  by  fraud 
or  collusion  may  be  impeached  even  by  strangers  to  it,  if  their  pre- 
existing rights  are  prejudiced.  Freeman  on  Judgments,  §§  334, 
835;  Story^s  Eq.  PI.,  §426.  A  wife  to  whom  a  divorce  is  granted 
has  dower,  and  so  has  a  subsequent  wife.  Com.  L.,  §  4756.  Property 
rights  are  not  alone  protected.  Story's  Eq.  PI,,  §  72;  2  Story's  Eq. 
Jur.,  §§  1352,1353;  2  Bish.  Mar.  &  Div.,  §  231;  Harrison  v.  ihtcth- 
amptan,  17  Eng.  L.  &  Eq.  364;  21  id.  343.  The  public  also  have  an 
interest.  People  v.  Dawelly  25  Mich.  257;  2  Bish.  Mar.  &  Div.,  §§ 
230,  231.  A  decree  may  be  summarily  set  aside.  Allen  v.  Mac» 
JeUan,  U  Penn.  St.  328;  2  Bish.  Mar.  &  Div.,  §  753. 

Theodore  Romeyn  and  Romeyn  <&  Weir,  for  defendants. 

Campbell,  J.  A  bill  was  filed  by  four  infants  of  tender  years 
by  a  next  friend,  to  vacate  a  divorce  granted  to  their  mother,  Mar- 
garet Baugh,  against  their  father,  John  B.  Baugh,  and  bringing  in 
as  co-defendants  their  father  and  mother  and  their  father's  second 
wife.    The  ground  of  interference  is  alleged  collusion  between 
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their  father  and  mother.  The  bill  is  not  sworn  to.  A  demnrrer 
was  pnt  in  by  the  defendants  John  and  Addle  Bangh  and  the  bill 
was  dismissed.    An  appeal  is  brought  to  this  court. 

The  jurisdiction  over  divorce  is  purely  statutory,  and  the  legis- 
lative authority  has  not  seen  fit  to  allow  any  but  the  parties  to 
intervene  in  such  suits.  The  husband  and  wife  are  the  only  per- 
sons recognized  as  parties. 

It  is  true  that  the  interests  of  children  are  in  some  important 
respects  more  nearly  affected  by  such  proceedings  than  by  those 
which  merely  concern  rights  of  property.  So  far  as  maintenance 
is  concerned  it  is  certainly  never  pennissible  for  children,  whether 
infants  or  adults,  to  inte^re  with  their  parents  in  the  use  or  dis- 
posal of  their  property;  and  considerations  of  that  sort  do  not  add 
any  force  to  the  other  allegations.  Their  personal  custody  has  been 
made  dependent  on  the  will  of  their  parents  subject  to  some  over- 
sight by  the  courts  upon  proper  occasion.  But  no  court  in  this 
country  has  any  power  to  compel  discordant  husbands  and  wives  to 
live  together,  and  we  do  not  perceive  that  any  legal  rights  of  these 
infants  have  been  invaded,  however  much  they  may  have  been 
affected  otherwise. 

It  is  for  the  legislature  to  determine  to  what  extent  public  policy 
requires  the  power  of  intervention  to  be  vested  in  any  but  the  par- 
ties to  divorce  suits.  There  are  certainly  some  reasons  why  it 
might  be  wise  to  have  children  represented,  but  whether  their  ulti- 
mate prosperity  would  be  furthered  by  permitting  strangers  to 
intervene  in  their  behalf  between  parents,  is  a  question  which 
would  probably  be  considered  very  carefully  befoi'e  any  action  is 
taken  to  permit  it.  In  the  mean  time  the  courts  have  no  right  to 
sanction  any  such  intervention.  It  is  expected  of  all  divorce  courts 
that  they  will  be  vigilant  in  examining  the  circumstances  of  all 
cases  before  them,  and  not  allow  any  decree  without  a  full  scrutiny. 
The  means  furnished  for  this  purpose  are  adequate  for  most  cases. 
In  the  best  circumstances  justice  will  sometimes  miscarry,  but  this 
is  not  peculiar  to  divorce  cases,  and  it  will  not  do  to  resort  to  unau- 
thorized measures  to  redress  legal  misfortunes  or  wrongs.  It  woald 
not  be  desirable,  in  order  to  get  rid  of  some  unjust  judgments,  to 
destroy  the  force  of  judgments  generally,  and  allow  them  to  be 
attacked  by  third  parties  where  the  legal  rules  which  have  been 
established  to  determine  their  effect. have  not  permitted  it  Where 
the  judgment  is  only  voidable  and  not  void,  it  cannot  be  attacked 
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by  strangers  to  the  record.  And  where  It  is  absolutely  void  it 
needs  no  proceedings  to  set  it  aside.  In  either  case  such  a  bill  is 
inadmissible. 

We  are  constrained  to  say  further  that  the  bill  before  us,  which 
is  filed  on  behalf  of  very  young  infants  by  a  person  who  seems  to 
be  a  mere  volunteer  and  does  not  make  oath  even  on  information 
and  belief  to  the  facts,  and  which  upon  the  most  vital  facts  of  fraud 
is  not  put  in  issuable  shape,  and  suppresses  the  names  of  the  actors, 
{s  not  such  a  pleading  as  is  usually  required  where  an  attempt  is 
made  to  disturb  a  judgment. 

It  is  not  at  all  likely  that  any  action  which  may  be  had  in  the 
direction  of  having  infants  represented  will  allow  any  one  who 
chooses  to  assume  to  manage  their  interests. 

The  decree  must  be  affirmed,  with  costs. 


Decree  affirmed. 


Tho&p  v.  Bateman. 

(37  Mloh.  08.) 

Jitfani  —  inyplied  contract  to  pay  for  support. 

^lie  plaintiff  received  into  his  family  the  infant  granddaughter  of  his  wife, 
when  very  young,  and  he  supported  her  for  several  years,  under  the  agree- 
ment that  she  should  live  with  him  till  of  age.  The  grandmother  having 
died,  the  father  of  the  infant  removed  the  infant  from  the  plaintifTs  fam- 
ily against  his  will.  Held,  that  plaintiff  could  not  maintain  an  action  for  the 
snpport  of  the  child. 

A  SSUMPSIT.    The  opinion  states  the  facts. 

Siacy  d  Underwood  and  Walker  d  Weaver,  for  plaintiff  in  error, 
cited  Swtyrd  v.  Keithy  31  Mich.  247. 

C.  R.  Miller  and  Edwin  Hadley,  for  defendant  in  error.  The 
obligation  of  a  &ther  to  support  his  minor  child  furnishes  a  con- 
sideration for  either  an  express  or  an  implied  contract  on  his  part^ 
to  pay  for  its  support  by  another  who  has  taken  it  at  his  request 
{Hunt  V.  Tliornpson,  3  Scam.  180;  Owen  v.  White,  5  Port.  435; 
Varneu  v.  Youngs  11  Yt  258);  and  if  taken  on  an  agreement 
irhich  the  father  violates,  he  is  liable  on  an  implied  promise  to  pay 
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for  what  has  been  done.  Rumney  v.  Keyes,  7  M".  H.  671;  Thayer 
V.  White,  12  Mete.  343;  In  the  Matter  of  Ryder,  11  Paige,  18?; 
Van  Valkenhurgh  v.  Watson,  13  Johns.  480;  Pidgin  v.  Cram,  8  N. 
H.  350.  One  who  has  performed  services  from  which  another 
has  receiyed  benefit,  is  entitled  to  recover  pay  therefor  if  the  cir* 
cumstances  were  such  as  to  create  an  implied  promise.  Hosmer  t. 
Wilson,  7  Mich.  301;  Ward  v.  Warner,  8  id.  519;  Strong  y.  Saund- 
ers, 15  id.  345. 

GooLET,  G.  J.  Bateman  brought  a  suit  against  Thorp,  claiming 
to  recover  for  the  board  and  support  of  an  infant  daughter  of 
Thorp,  who  had  lived  in  his  family.  The  case  made  by  Bateman 
was  substantially  this  :  that  his  wife  was  the  grandmother  of 
Thorp's  daughter,  and  the  latter  was  taken  into  Bateman's  family 
when  she  was  a  very  young  child,  where  she  remained  and  was 
supported  by  Bateman  for  several  years  under  an  agreement  that 
she  should  live  there  until  she  became  of  legal  age;  that  Mrs. 
Bateman  having  died.  Thorp  came  and  took  his  daughter  away 
against  the  will  of  Bateman,  and  without  making  any  compensa- 
tion, thereby  depriving  the  latter  of  the  benefit  he  might  have 
derived  from  the  labor  of  the  daughter  afterwarf.  The  action  was 
grounded  on  an  implied  assumpsit,  and  the  plaintifF  in  the  court 
below  was  allowed  to  recover. 

It  can  hardly  be  pretended  that  in  the  absence  of  an  express 
arrangement,  Thoi'p  would  have  been  liable  to  pay  for  his  daugh- 
ter's board  and  support.  The  presumption  always  is  when  a  child 
is  thus  taken  into  a  family,  that  neither  support  nor  services  are 
expected  to  be  compensated,  except  as  the  one  compensates  the 
other ;  in  other  words,  that  the  child  comes  in  as  a  member  of  the 
family,  and  for  the  time  being  occupies  substantially  the  same 
position  as  would  a  member  of  the  family  by  nature. 

This  being  the  rule,  the  present  action  cannot  be  maintained. 
The  fact  that  there  had  been  an  express  understanding  which  was 
violated,  is  of  no  importance  in  this  case.  If  any  reliance  is  placed 
upon  the  breach  of  that,  suit  should  have  been  brought  upon  it; 
its  existence  and  the  breach  thereof  cannot  be  the  foundation  for 
an  implied  assumpsit  of  a  wholly  different  character.  If  it  was 
never  understood  between  the  parties  that  Thorp  was  to  pay  for 
the  support  of  the  daughter  in  Bateman's  family,  the  fact  is  con- 
clusive in  this  suit. 
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Flutt  axd  Pbbb  Marquette  Railway  Co.  v.  Wier. 

(37  Mich.  111.) 

Carrier  —  loss  of  free  baggage, 

will  not  lie  to  recover  damages  for  the  negligent  loss  of  baggage 
gratuitously  carried  by  a  common  carrier. 

ASSUMPSIT.     The  plaintiff  had  judgment.    The  opinion  states 
the  facts. 

Wm.  L.  Webber y  for  plaintiff  in  error. 

Thompson  £  Tarsney,  for  defendant  in  error,  claimed  that  a 
railway  corporation  is  responsible  for  injuries  sustained  by  gi'atni- 
tous  bailees  in  either  person  or  property,  and  cited  the  cases 
reviewed  in  the  opinion,  and  Oillenwater  v.  Madison,  etc.,  R.  R. 
Co.,  5  Ind.  339  ;  Indiana  Central  Ry,  Co.  v.  Mundy,  21  id.  48 ; 
Redf .  on  Railways,  49  ;  Pierce  on  Railways,  476.  Carriers  can- 
not contract  against  their  own  negligent  acts.  N,  Y.  Cent,  R.  R. 
T.  Lockwood,  17  Wall.  367. 

GooLEY,  C.  J.  The  manner  in  which  this  case  is  submitted 
makes  the  record  present  substantially  this  question  :  Whether  in 
the  court  below  there  was  any  evidence  tending  to  prove  the 
plaintiff's  case  ?  The  action  was  begun  in  justices'  court,  and  the 
declaration  is  as  follows  : 

"  Saginaw  County  —  ss.  John  B.  Weir,  plaintiff  herein,  com- 
plains of  the  Flint  and  Pere  Marquette  Railway  Company,  defend- 
ant herein,  in  a  plea  of  trespass  on  the  case  upon  promises ;  for 
that  whereas,  the  said  defendant,  before  and  at  the  time  of  the 
delivery  of  the  goods  and  chattels  to  said  defendant,  as  hereinafter 
mentioned,  was  and  from  thence  hitherto  hath  been  and  now  is  a 
common  carrier  of  passengers  and  baggage,  and  goods  and  chattels, 
for  hire,  to  and  from  Detroit,  in  the  State  of  Michigan,  to  East 
Saginaw,  Jackson,  Lansing  and  Saginaw  railroad  crossing  and 
Saginaw  city,  in  the  State  of  Michigan  ;  and  as  such  common  car- 
rier,  the  said  plaintiff,  on  the  9th  day  of  November,  A.  D.  1876, 
took  passage  on   the  railway  and  cars  of  said  defendant,  from 
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Orand  Trunk  Junction,  in  the  county  of  Wayne,  to  Saginaw,  in 
the  county  of  Saginaw  ;  and  did  then  and  there  deliver  to  said 
defendant  and  the  said  defendant  then  and  there  accepted  and 
received  of  and  from  the  said  plaintiff  certain  goods  and  chat- 
tels of  the  said  plaintiff,  to  wit :  one  trunk,  one  silk  finished 
dressing  gown  (etc.,  naming  several  other  articles)  of  great  value, 
to  wit:  of  the  value  of  three  hundred  dollars,  to  be  safely  and 
securely  carried  and  conveyed  by  the  said  defendant,  from  Grand 
Trunk  Junction  aforesaid,  to  Saginaw  aforesaid,  and  then,  to  wit: 
at  Saginaw  aforesaid,  safely  and  securely  to  be  delivered  to  said 
plaintiff,  for  certain  reasonable  hire  and  reward  paid  to  said 
defendant  in  that  behalf,  and  the  said  defendant,  then  and  there, 
in  consideration  of  said  hire  and  reward,  undertook  and  faithfully 
promised  the  plaintiff,  to  safely  and  securely  cany  and  convey  the 
said  plaintiff  and  said  goods  and  chattels,  from  Grand  Trunk  Junc- 
tion aforesaid,  to  Saginaw  aforesaid,  and  to  take  good  and  proper 
cai-e  of  said  goods  and  chattels,  and  in  and  about  its  carriage  and 
conveyance  of  the  same,  and  the  delivery  thereof,  as  aforesaid;  yet  the 
said  defendant,  not  regarding  its  said  promises  and  undertaking  in 
that  behalf,  did  not  safely  and  securely  convey  and  deliver  the 
said  goods  and  chattels  to  the.  said  plaintiff,  but  so  carelessly  aod 
negligently  conducted  itself  with  respect  to  said  goods  and  chattels 
that  by  and  through  the  negligence,  carelessness  and  improper 
conduct  of  said  defendant,  and  its  servants,  in  that  behalf,  that 
said  goods  and  chattels,  being  of  great  value,  to  wit :  of  the  valae 
of  throe  hundred  dollars,  became  and  were  wholly  lost  to  the  said 
plaintiff,  to  wit :  at  Saginaw,  aforesaid ;  by  means  whereof  the 
said  plaintiff  hath  sustained  damages  in  the  sum  of  three  hundred 
dollars  ;  which  said  sum  of  money  the  said  defendant  then,  to  wit, 
at  Saginaw  aforesaid,  undertook  and  promised  to  pay  the  said 
plaintiff,"  etc. 

The  evidence  was  put  into  the  case  by  stipulation,  and  in  the 
main  the  facts  are  undisputed.  It  appears  that  the  plaintiff  took 
passage  upon  the  cars  of  the  defendant  from  Detroit  to  Saginaw, 
and  that  he  had  with  him  a  trunk,  which  he  avers  contained  the 
articles  of  personal  property  described  in  the  declaration.  Thw 
trunk  has  been  lost,  but  whether  through  any  fault  of  the  railway 
company  is  in  dispute.  It  is,  however,  shown  by  the  plaintiff  him- 
aelf  that  both  he  and  his  trunk  were  being  carried,  not  for  hire  and 
reward,  but  gratuitoasly.    There  was  consequently  no  contract  te 
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carriage  by  the  railway  company,  and  this  action,  which  is  in 
assumpsit,  cannot  be  maintained.  Nolton  y.  Western  H,  Corp.,  14 
N.  Y.  444,  446. 

There  can  be  no  question  that  a  railway  company  which  receives; 
property  for  gratnitoos  carriage,  assumes,  like  any  other  gratuibous 
bailee,  certain  duties  in  respect  to  it,  and  that  a  suit  will  lie  for  a 
failure  to  perform  these  duties.  But  the  obligation  in  such  case  is. 
quite  different  from  the  obligation  of  a  bailee  who,  for  a  consider- 
ation reoeiyed  or  promised,  undertakes  to  carry  or  to  perform  any 
other  service  with  respect  to  the  subject  of  the  bailment  In  the 
latter  case  the  terms  of  the  contract,  if  an  express  contract  was 
made,  will  be  the  measure  of  the  duties  to  be  performed,  and  in 
the  absence  of  any  express  contract  the  law  itself  will  impose  upon 
the  bailee  a  higher  degree  of  care  and  watchfulness  than  it  demands 
of  him  who,  for  the  mere  accommodation  of  the  bailor,  undertakes 
the  charge  of  his  goods.  The  gratuitous  bailee  must  not  bo  reck- 
less; he  must  observe  such  care  as  may  reasonably  be  required  of 
him  under  the  circumstances;  but  it  is  not  the  same  care  which  is 
required  of  the  bailee  who,  for  his  own  profit,  assumes  the  duty. 
This  is  elementary,  and  is  so  reasonable  that  it  requires  no  discus- 
sion. When  care  is  bargained  for  and  compensated,  something  is 
expected  and  is  demandable  beyond  what  can  be  required  of  him 
who  undertakes  a  merely  gratuitous  favor. 

Reliance  is  placed  by  the  plaintiff  upon  certain  cases  which  are 
supposed  to  have  decided  that  the  obligation  of  a  railway  company 
to  carry  safely  is  unaffected  by  the  fact  that  no  fare  was  paid. 
None  of  them  so  decides.  Todd  v.  Old  Cohnyy  etc.,  R.  R.  Co,,  3 
Allen,  18,  was  an  action  for  an  injury  to  a  person  who  was  riding 
witboat  payment  of  fare.  The  court  recognized  the  obligation  of 
the  carrier  to  observe  due  and  reasonable  care,  but  expressly  said 
that  it  did  not  appear  that  the  facts  proved  at  the  trial  rendered  it 
material  to  consider  whether  a  less  degi-ee  of  care  was  demandable 
than  in  cases  where  fare  is  paid.  In  Nolton  v.  Western  R.  Corp,, 
15  N.  Y.  444,  450,  which  was  an  action  for  injury  to  a  mail  agent 
carried  on  the  cars  under  contract  with  the  government,  it  is  said 
that  ''t'..o  matter  of  compensation  may  have  a  bearing  upon  the 
degree  of  negligence  for  which  the  company  is  liable,"  but  no 
decision  on  that  point  became  necessary.  In  Perkins  v.  JV.  K 
Cent.  R.  R.  Co.,  24  N.  Y.  196,  the  question  was  how  far  it  was 
oompetent  for  a  carrier  of  persons  to  contract  for  an  exemption 
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from  liability  for  injuries  caused  by  negligence.  Incidentally  it 
was  remarked  (p.  200)  that  a  carrier  undertaking  to  carry  one 
gratuitously  "  must  do  it  carefully,  as  with  other  passengers."  By 
this  we  understand  that,  as  in  other  cases,  they  must  carry  with 
care;  not  necessarily  that  they  must  carry  with  the  same  degree  of 
cai'e  as  in  other  cases.  The  court  does  not  even  by  dictum  go  so 
far  as  that  In  Ohio  <&  Miss.  R^y  Co.  v.  SWJy,  47  Ind.  471,  the 
action  was  for  a  personal  injury,  and  it  was  found  by  the  court  that 
the  plaintiff  was  being  carried  for  hire.  In  Jacobtis  v.  St,  Paul, 
etc,  Ry  Co.,  20  Minn.  125,  which  also  involved  the  question  of  the 
right  to  contract  for  exemption  from  liability  for  injuries  arising 
from  negligence,  there  is  a  dictum  that  ^'  the  same  extreme  care  is 
required"  where  a  passenger  is  carried  .gratuitously  as  in  other 
oases.  For  this  the  cases  already  referred  to  are  cited  as  authority, 
and  also  the  two  which  follow;  Phil  d  Reading  R.  R.  Co.  v. 
Derby,  14  How.  468.  In  this  case  the  jury  found  the  injury  to 
have  been  the  result  oi  gross  negligence,  and  the  court  (pp.  485-6) 
expressly  decline  to  express  an  opinion  whether  the  care  demand- 
able  by  one  who  is  being  carried  gratuitously  is  the  same  that  is  dae 
to  those  carried  for  hire.  Steamboat  New  World  v.  King,  16  How. 
469.  The  same  remark  may  be  made  of  this  case  as  of  the  last 
But  we  do  not  care  to  comment  upon  these  cases,  or  to  say  more 
of  them  than  this :  that  the  right  of  recovery  in  each  of  them 
where  the  carriage  was  gratuitous  was  based  upon  the  duty  of  one 
who  undertakes  to  carry  persons,  to  carry  them  safely,  a  duty  inde- 
pendent of  any  contract,  and  which  the  carrier  owes,  not  exclu- 
sively to  the  person  being  carried,  but  also  to  the  State  itsolf.  In 
such  a  case,  especially  if  the  mode  of  carriage  is  peculiarly  subject 
to  dangerous  and  destructive  accidents,  the  carrier  may  well  be 
required  to  observe  a  high  degree  of  care  and  diligence.  But 
where  only  property  is  in  question,  there  is  no  reason  why  any 
different  rule  should  be  applied  to  a  railroad  company  taking  charge 
of  property  gratuitously,  to  that  which  governs  the  relation  in  the 
case  of  any  other  gratuitous  bailment.  Nor  is  it  material  that  the 
gratuitous  carriage  of  a  trunk  was  accompanied  by  the  gratuitous 
carriage  of  a  person;  the  'duty  to  carry  the  trunk  safely  was  only 
the  same  that  the  law  would  have  imposed  had  the  trunk  been 
taken  upon  a  freight  train  gratuitously;  and  no  greater  degree  of 
cai<e  could  be  demanded  in  one  case  than  in  the  other.  It  may 
therefore  be  conceded  that  the  same  extreme  care  is  demandable 
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of  carriers  of  persons  in  all  cases,  where  injuries  to  persons  are  in 
question,  and  the  concession  will  not  in  any  manner  affect  the 
present  suit. 

But  as  the  plaintiff  has  brought  his  action,  not  in  tort  but  upon 
contract,  there  can  be  no  recovery  under  his  declaration,  and  the 
extent  of  the  duty  which,  under  the  circumstances,  was  imposed 
upon  the  railway  company  becomes  immaterial.  The  judgment 
must  be  reyersed,  with  coste,  but  as  the  facts  are  not  embodied  in 
a  finding  by  the  circuit  judge,  so  as  to  permit  of  our  entering  final 
judgment  in  this  court,  a  new  trial  must  be  ordered. 

Judgmmt  reversed* 


Obomeb  v.  Platt. 

(87Mioh.l3&) 

Noiice  ofproietA — ^om%M  hy  indavM&r. 

A  letter  addressed  bj  the  holder  of  a  promissory  note  to  the  Indoraer,  desorib- 
ing  the  note,  and  stating  that  it  had  not  been  paid,  and  that  the  holder 
looked  to  him  for  payment,  is  a  yalid  notice  of  dishonor. 

A  letter  from  an  indoraer  to  the  holder  of  a  promissory  note,  in  answer  to  a 
demand  of  payment,  stating  that  he  had  not  expected  to  haye  it  to  pay,  and 
that  it  was  impossible  to  pay  it  at  present,  is  not  a  binding  promise  to  pay 
the  note.    (See  note,  p.  506.) 

ASSUMPSIT  against  the  indorser  of  a  promissory  note.  The 
holder  had  sent  him  a  letter  describing  the  note,  stating  that 
it  was  not  paid  at  maturity,  and  that  the  holder  looked  to  him  for 
payment.  The  indorser,  in  reply  to  a  deftiand  of  payment,  subse- 
quently wrote  the  holder,  stating  that  he  had  not  expected  to  haye 
to  pay  the  note,  and  it  was  impossible  to  pay  it  at  present.  The 
plaintiff  had  judgment. 

William  R.  Lyon  and  E,  Bacon,  for  plaintiff  in  error.  The 
notice  must  coyer  the  facts  of  presentment  and  demand,  and  the 
refusal  to  pay,  and  must  distinctly  show  that  the  note  is  dishonored. 
Platt  y.  Drakey  1  Doug.  (Mich.)  301;  Cicotte  y.  Morsey  8  Mich.  428; 
Spies  y.  Newberry ,  2  Doug.  (Mich.)  426;  Pinkham  y.  Macy,  9  Meta 
174 ;   Ibfonsefid  v.  Lorain  Bank,  2  Ohio  St.  355;  Story  on  Prom. 
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Notes,  §g  348,  350;  Bedf.  &  Big.  Leading  Gases  on  Bills  and  Notes' 
868-375  ;  Edwards  on  Bills,  §§  470-1;  Strange  v.  Pricey  10  Ad.  & 
E.  125;  1  Pars,  on  Notes  &  Bills,  470;  Artisan,^  Bank  v.  Backus^ 
36  N.  Y.  100;  NaUar  t.  Bowie,  3  Md.  251;  Reynolds  v.  AppUman^ 
41  Md.  615;  RotOh  v.  Robertson,  11  Sm.  &  M.  382;  PahquiaqM 
Bank  v.  Martin,  11  Abb.  Pr.  291;  Hartley  v.  Case,  4  B.  &  C.  339; 
SolarteY,  Palmer,  1  Bing.  N.  0. 194.  If  the  maker  ha^  absconded, 
the  notice  mast  show  it  Gilbert  t.  Dennis,  3  Mete.  498-9.  In 
case  of  a  note  payable  generally,  simple  notice  of  non-payment  is 
notice  of  dishonor.  Edwards  on  Bills,  593 ;  Dole  v.  Gold,  5  Barb.  49(X 

N.  A,  Hamilton  and  0.  W.  Coolidge,  for  defendants  in  error. 

Campbell,  J.  This  was  a  suit  against  an  indorser,  and  his  lia- 
bility, upon  the  facts  found,  depended  on  the  sufficiency  of  the 
notice  of  dishonor,  inasmuch  as  the  letters  relied  on  as  recognitions 
of  liability  are  equivocal  and  not  enough  to  indicate  any  promise 
to  pay. 

The  notice  was  full  in  every  other  respect  except  as  to  the  fact 
of  demand  and  refusal.  As  to  these  it  simply  declared  that  the 
note  was  unpaid,  and  the  holders  looked  to  the  indorser  for  pay- 
ment. 

This  left  the  facts  of  presentment  and  refusal  to  inference.  The 
question  is  whether  a  notice  of  this  kind  is  valid. 

There  are  cases  both  numerous  and  respectable  which  hare  held 
such  a  notice  insufficient.  No  particular  form  of  notice  can  be 
laid  down  as  requisite,  and  the  discussion  has  always  been  concern- 
ing the  sufficiency  in  each  case  to  inform  the  indorser  of  what  waa 
claimed  as  fixing  his  liability. 

We  think  that  altogether  too  much  force  has  been  given  in  tech- 
nical phrases  in  such  notices.  A  notice,  whatever  be  its  form, 
cannot  bind,  unless  the  paper  has  been  legally  dishonored,  and 
every  indorser  must  be  presumed  to  know  what  action  will  bind 
him  and  what  will  not.  Notice  need  not  be  given  by  a  notary. 
Any  holder  may  give  it  for  himself  and  in  his  own  language. 
Negotiable  paper  is  used  by  all  classes  of  men  and  for  all  manner 
of  purposes,  and  in  a  large  class,  if  not  in  the  majority  of  caaes^ 
credit  is  given  to  the  indorser  and  he  knows  it.  He  is  entitled  to 
have  his  liability  established  by  the  necessary  measures.  But  thei« 
if  no  reason  why  courts  should  strain  matters>  as  they  often  haTO 
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done,  to  discharge  persons  from  liability  when  they  have  not  been 
misled  in  any  way  by  the  notices  sent  them.  As  a  matter  of  fact, 
every  indorser  who  receives  a  notice  of  non-payment,  and  that  he 
is  looked  to  for  payment,  knows  that  such  a  notice  would  not  have 
been  sent  unless  it  was  supposed  the  proper  steps  had  been  taken 
to  charge  him.  He  learns  this  as  well  from  one  form  of  notice  as 
from  another,  and  when  courts  have  theorized  upon  the  forms  of 
notice,  and  assumed  that  indorsers  scan  with  the  nicety  of  advo- 
cates every  phrase  and  turn  of  expression,  they  assume  what  is  not 
true  in  fact,  and  impose  upon  negotiable  paper  what  seem  to  be 
unreasonable  restrictions.  The  value  of  such  a  medium  of  business 
convenience  is  injured  by  every  needless  technicality,  and  honest 
holders  of  such  paper,  who  have  not  read  the  law  reports,  are  prac- 
tically defrauded. 

We  think  the  notice  in  the  present  case  was  sufficient.  The 
early  case  of  Plati  v.  Drake,  1  Doug.  (Mich.)  301,  was  overruled  in 
Burkam  v.  Trowbridge,  9  Mich.  209,  where  we  remarked  upon  the 
danger  of  over  technical  refinements  in  these  matters.  The  more 
Uberal  doctrine  seems  to  us  the  correct  one.  And  while,  no  doubt, 
many  cases,  and  possibly  a  majority  of  those  reported,  hold  other- 
wise, we  do  not  think  the  popular  usage  has  been  changed  by  them, 
or  that  justice  would  be  furthered  by  such  a  change. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed, 

NoTB  BY  THX  Repobteb.— While  this  case  must  be  regarded  with  deference  as  the  decis- 
ion of  a  Ter]r  learned  and  influential  court,  and  while  it  seems  to  announce  a  not  unreason- 
able  doctrine,  it  must  be  conceded  that  it  is  slenderiy  supported  by  authority,  either  in 
EDgland  or  America.  This  remark  is  to  be  understood  as  based  on  the  precise  ciix^um- 
■tanoes  of  the  case.  There  are  many  adjudications  holding  that  a  notice  of  protest  need 
not  contain  a  formal  statement  that  payment  has  been  demanded  of  the  maker  and  | 

refused,  yet  nearly  all  the  cases  hold  that  such  an  inference  must  be  fairly  derivable  from 
the  language  employed.  There  must  be  notice  of  dishonor;  and  dishonor  can  only  be 
predicated  of  demand  and  refusal.  In  other  words,  the  general  doctrine  is,  that  a  notice, 
which  is  not  inconsistent  with  a  failure  to  demand  payment  of  the  maker,  is  insufflcient. 
Soch  would  aeem  to  have  been  the  notice  in  this  case.  "Eyery  thing  stated  in  it  might  be 
true,  and  yet  payment  might  not  have  been  demanded  of  the  maker. 

Paraons  (1  Bills,  466)  says  that  in  theory  the  notice  should  state  the  presentment  and  dis- 
honor, etc.  **  And  formeiiy  courts  have  looked  upon  all  these  as  so  far  essential,  that  the 
entire  failure  of  any  one  of  them  would  go  far  to  vitiate  the  notice.  Perhaps  this  early 
itrictnesB  was  excessive;  but  It  is  at  least  quite  as  certain  that  the  laxity  shown  in  some 
modem  cases  in  which  far  too  much  regard  is  paid  to  the  seeming  equity  of  the  particular 
ease,  has  created  much  difficulty  in  determining  what  is  now  absolutely  essential  to  the 
•Dffldency  of  a  notice. "  ^  The  weight  of  American  authority  is  against  the  express  require- 
ment of  the  statement  of  demand,  and  it  would  therefore  follow  that  nothing  more  is  neo- 
mmry  than  a  statement  that  the  biU  or  note  is  dMvmored.  But  this  seems  to  us  to  b« 
iotag  somewhat  too  far." 
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37168  on  BilU,  £18,  najs,  ''  All  that  fe  neoessaiy  is  to  apprise  the  party  UaMe of  ttiedi^ 
honor  of  the  bill  in  question,  and  to  intimate  that  he  is  expected  to  pay  tt." 

Chitty  on  Bills  (10th  London  ed.,  286),  says,  '*  There  are  two  requisites  which  an  indis- 
pensable to  a  good  notice,  nanoiely,  a  description  of  the  bill  and  an  intimation  of  its  >«*h^ 
dishofiored." 

But  Parsons  says  (1  BiUs,  470),  "  Althousrh  in  some  of  the  cases  in  America  the  mleii 
stated  in  the  words  of  Lord  TiMDAX^,  C.  J.,  andPARK,  J^  yet  it  does  not  seem  (9  be  so  itsted 
generally,  and  the  tendency  of  the  authorities  is  toward  the  more  liberal  appUcatton;  tat 
atm  it  is  clear  that  something  more  than  the  mere  fact  of  non-payment  must  appear.  His 
reason  is  that  it  does  not  follow  that  a  note  is  dishonored  because  it  is  unpaid,^*  etc. 

We  will  now  glance  at  a  few  of  the  leading  English  cases: 

SokirU  V.  PcUmer^  1  Bing.  N.  C,  House  of  Lords,  simply  holds,  without  any  repotted 
consideration,  that  a  letter  threatening  legal  measures,  unless  a  bill  is  pcdd,  does  not  cos- 
atitute  notice  of  dishonor.  Reference  was  made  by  Lord  Brougham  to  HarUey  r.  Com,  4 
B.  ft  C.  889.  That  case  simply  holds  that  a  mere  demand  of  payment  is  not  a  mewMit 
notice.  The  notice  must  conrey  information  of  the  biU,  and  that  payment  has  beea 
refused  by  the  acceptor. 

In  Sti'ange  v.  Price,  10  Ad.  &  Ell.  125,  there  was  notice  that  an  acceptance  was  notpsU, 
and  a  demand  of  payment  from  the  indorser .  Lord  Denman,  C.  J.,  said :  "I  have  some 
doubt  as  to  the  reasoning  on  which  the  decisions  in  Hartley  y.  Case  and  inSeiartt^. 
Pcdmer  have  turned;  but  the  dedsion  in  the  latter  case  is  binding,  and  I  think  it  anttaor- 
Izes  our  saying  here  that  the  notice  is  not  sufficient.  As  in  Solarte  y.  Palmer,  so  heie,  the 
notice  does  not  convey  full  information  that  the  bill  has  been  dishonored.  In  aU  the  cssee 
where  such  notices  have  been  held  defective,  it  might  have  been  said  that  they  fonisbed 
«  reasonable  Implication  of  the  fact;  but  clearly  that  is  not  sufficient;  the  notice  most  he 
a  positive  statement  that  the  bill  has  been  accepted  and  dishonored.'*  It  is  dlffioolt  to  see 
how  this  result  could  have  been  reached  on  the  authority  of  Solarte  v.  Palmer. 

On  the  authority  of  SdlarU  v.  Palmer  and  Hartley  v.  Goae,  was  also  decided  Bmdton  v. 
WeUh,  8  Bing.  N.  C.  688,  by  the  Ck>mmon  Pleas.  The  notice  stated  that  the  bill  was  retnned 
unpaid,  and  requested  payment.  This  was  held  insufficient.  TutdaLi,  C  J.,  said:  "The  tvo 
Important  facts  are  that  payment  of  the  bill  has  been  demanded  of  the  acceptor,  aod  thst 
payment  has  not  been  obtained.  In  like  manner,  in  the  case  of  a  promissory  note,  the  aoCioe 
should  show  a  prraentment  to  the  maker,  a  demand  of  payment,  and  refusal.  Here  the  notice 
only  states  that  the  note  became  due  and  was  returned  unpaid.  These  facts  are  oooipst- 
Ible  with  an  entire  omission  to  present  the  notice  to  the  maker  " 

In  Robaon  v.  Curlewls,  U  Add.  &  Ell.  (N.  S.)  421,  the  following  notice  was  heldsnift- 
cient :  **  Your  draft  upon  C.  for  60L  due  8rd  March,  is  returned  to  us  unpaid;  and  if  oot 
taken  up  this  day,  proceedings  will  be  taken  against  you  for  the  recovery  thereof." 

In  Hedger  v.  Steavenson,  2  M.  AW,  799,  a  notice  substantially  like  the  last  above  wtf 
held  good.  The  allegation  was  that  the  note  had  **  been  returned  unpaid.**  Here  Pabu; 
B.,  after 'commenting  on  Solarte  v.  Palmer,  Hartley  v.  Case,  and  Tindaly,  Brown,  doobced 
*'  whether  we  could  go  so  far  as  to  say  that  it  ought  to  appear  upon  the  face  of  the  instni- 
ment,  *by  express  terms  or  necessary  implication,  that  the  bill  was  presented  and  diriiOB- 
ored;  *  it  seems  enough  to  me  if  it  appear  by  reasonable  intendment,  and  would  In 
inferred  by  any  man  of  business,  that  tiie  bill  has  been  presented  to  the  aooeplor,  and 
not  paid  by  him.'* 

In  Grugeon  v.  Smith,  6  Ad.  &  Ell.  499,  a  notice  that  a  bill,  describing  it,  "diawii  bj 
you  is  this  day  returned  with  charges,  to  which  your  inunediate  attention  is  requested.** 
was  deemed  sufficient. 

In  Everard  v.  Wateon,  1  El.  &  Bl.  801,  a  notice  stating  the  non-payment  of  a  described 
bill,  with  a  statement  of  expenses,  and  a  request  for  remittance,  was  held  good.  la  this 
Lord  Campdrll,  C.  J.,  says :  •*The  law  merchant  requires  that  to  charge  an  indorwrr  or 
drawer,  there  must  be  notice  given  to  him  that  the  bill  has  been  presented  and  dishonored, 
and  that  he  is  looked  to  for  payment.''  "Is  there  any  human  being  possessed  of  oooi- 
mon  understanding,  who  will  not  learn  from  this  notice  the  fact  that  the  bill  has  beea 
presented,  that  it  has  been  dishonored,  and  that  the  party  addressed  Is  looked  to  for 
payment  ?  How  could  6s.  Id.  be  incurred  except  by  noting,  upon  the  bOl  being  pr^ 
Moted  and  dishonored  ?   Then,  is  there  any  doubt  that  the  party  ia  held  Jiahto  f  He  li 
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teld  to  remit  the  money."  "I  confem  my  regret  at  the dedaion  of  SoUsrte  ▼.  Palmer; 
.  it  has  caoged  much  confuflion.  It  is,  indeed,  a  decision  which  we  cannot  rerenae; 
indeed,  I  fear  the  House  of  Lords  could  not  do  so.  But  I  do  wish  that  it  were  reversed 
1^  act  of  Parliament,  so  as  to  relieve  the  commercial  world  from  the  risk  of  misoonc^r- 
tag  the  law.    Here,  however,  the  words  are  not  the  same,'*  etc. 

In  BaUty  v.  Pinrtcr,  14  M.  &  W.  44,  a  notice  that  an  acceptance  was  unpaid,  and  request 
tag  imnoLediate  attention,  was  held  sufficient.    To  the  same  effect  is  Paul  v.  JoeU  4  H.  A 
N.  3B5.    The  court  distinguished  Soiarte  v.  Paimery  on  the  ground  that  the  notice  there 
did  not  state  that  the  bill  was  unpaid,  but  merely  demanded  payment. 

In  Furzey.  Sharwood,  2  Ad.  &  EU.  (N.  S.)  888,  a  notice  that  a  bill  was  due  and  unpaid 
was  held  Insufficient.  This  case  contains  the  most  learned  review  of  all  the  preceding 
SSnsllah  cases  by  Chief  Justice  Dknman. 

Of  the  Eng^h  cases,  Parsons  says  (1  BIUs,  468) :  "  It  is  difficult  to  reconcile  the  cases 
in  that  country  as  to  what  form  of  words  amounts  to  a  satisfactory  form  of  informa- 
tion respecting  the  fact  of  dishonor,  and  to  deduce  any  general  rules  which  may  apply 
so  all  cases.  It  seems  to  be  well  settled,  however,  that  the  mere  statement  of  the  fact 
4hat  a  note  or  bQl  is  unpaid,  is  insufficient.  Botdton  v.  TTefs/i,  Stranoe  v.  Priee^  Furxe  v. 
Sharuxnd,  BaUey  v.  Pm-Ur,  supra,  PhiUip$  v.  Oould,  8  Car.  &  P.  866.  But  if  in  addition 
some  words  which  apply  to  the  protest  are  used,  such  as  *  notary '  {Hedger  v.  SteaveuMn, 
mtprOt  Amuftrono  v.  Christian'U  5  C.  D.  687) ;  *  charges*  (Orugeon  v.  Smithy  Everard  v. 
Wdt9fnu  supra) ;  the  defect  will  be  remedied.  With  respect  to  the  word  *■  returned  *  there 
iifMw«<»  to  have  been  a  conflict  of  opinion  between  the  Court  of  Common  Pleas  and  those 
of  the  Elxchequer  and  thl3  Queen's  Bench,  the  former  having  been  of  opinion  that  it  was 
not  sofBdent  {BoiUton  v.  WeUtfi,  supra),  and  the  latter  that  it  was,  because  it  was  a 
technical  expression  well  understood  as  applying  to  negotiable  paper  which  has  been  dis- 
honored. Hedges  v.  SUaoen»m,  Grugeon  v.  Smith,  Furze  v.  Sharwood,  supra.  The  word 
•dishonored*  is  sufficient.**  Woodthorpe  v.  Jxitces,  2  Mees.  &  W.  109.  In  this  last  case 
Che  langoage  was  '*  returned  dishonored,  and  remains  tmpaid,**  etc.  Parsons  further  says 
<p.  471):  ^  The  word  '  protested,*  used  in  a  notice,  clearly  implies  that  the  note  or  bill  has 
been  dishonored,  in  all  cases  where  a  protest  is  necessary;  and  by  the  weight  of  authority 
this  word  sufficiently  designates  that  the  necessaiy  steps  have  been  taken  in  the  case 
of  inland  billy  and  promissory  notes,  where  the  law  does  not  require  a  protest;  **  citing 
a  Ions  Uneof  authorities. 

The  doctrine  of  the  principal  case  receives  powerful  support  from  MUta  v.  Bank  of  V.  S., 
11  Wheat.  4B7,  A.  D.  1886.  Here  Sttoet,  J.,  says:  "The  last  objection  to  the  notice  is. 
Chat  ft  does  not  state  that  payment  was  demanded  at  the  bank  when  the  note  became  due. 
It  is  certainly  not  necessary  that  the  notice  should  contain  such  a  formal  allegation .  It  is 
sufficient  that  it  states  the  non-payment  of  the  note,  and  that  the  holder  looks  to  the 
Indorser  for  indemnity.  Whether  the  demand  was  duly  and  regularly  made,  is  matter  of 
.evidence  to  be  established  at  the  trial.  If  it  be  not  Ic^^idly  made,  no  averment,  however 
accurate,  will  help  the  case  ;  and  a  statement  of  non-payment,  and  notice,  is,  by  necessary 
implication,  an  assertion  of  right  by  the  holder,  founded  on  his  having  complied  with  the 
requisitions  of  law  against  the  indorser.  In  point  of  fact,  in  commercial  cities,  the  gen- 
eral, if  not  universal,  practice  Is.  not  to  state  in  the  notice  the  mode  or  place  of  demand, 
hut  the  mere  naked  non-payment.*'  See  Chewnino  v.  Oatewitnd,  0  Miss.  6fi2;  Field  v.  Tfurrn- 
inn„  1  Qa.  -811.  The  latter  case  holds  that  a  notice  is  sufficient  which  puts  the  receiver  on 
inquiry  as  to  the  presentment  and  demand. 

On  the  other  hand,  the  great  authority  of  Chief  Justice  Shaw  is  opposed  to  the  doctrine 
of  the  principal  case.  In  OiJtha-i  v.  Dennis,  8  Mete.  495,  is  a  very  learned  examination  of 
this  subject  by  that  irreat  Judge.  The  notice  stated  that  the  party  held  the  note,  that  it 
iraBdue  and  unpaid,  and  demanded  payment.  The  court  say:  *'The  notice  should  be 
auch  that  it  wlU  inform  the  indorser  that  the  note  has  become  due  and  beau  dishonored, 
sumI  that  the  holder  relies  on  the  indorser  for  payment;  that  this  Information  may  be 
express  or  may  be  inferred,  from  necessary  implication,  or  reasonable  intendment,  from 
the  language .  **  The  court  held  the  notice  bad.  This  was  followed  in  the  precisely  similar 
case  of  Pinkham  v.  Macu%  9  Mete.  174.  The  court  say  :  **But  the  notice  must  be  such  as 
to  assert  or  ^mply  that  the  note  has  been  presented  and  payment  refused,  or  otherwise 
dishoDOTed  ^ 
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In  AdmW  of  TowumhA  v.  Ijorain  Bajik  of  Myrict^  2  Ohio  St.  852,  a  notice  simply  i 
Ing  the  note,  and  stating  that  it  was  protested  for  non-paynsent,  and  that  the  holder  kiokaA 
to  the  indorser  for  payment,  was  held  insufficient.  But  In  this  case  the  notice  was  dated 
two  days  before  maturity  of  the  note,  and  stated  that  it  was  *'  this  day  "  protested,  and 
the  decision  was  put  on  this  ground.  Therefore,  the  long  examination  of  authorities  and 
approval  of  the  contrary  doctrine  to  that  above  declared,  the  principal  case  te  entirely 
obiter. 

In  Boehme  v.  Carr^  3  Md.  202,  the  notice  stated  that  the  note  had  not  been  paid, and  the 
holder  looked  to  the  indorser  for  payment.  Held,  insufficient,  because  it  did  "not  of  neces- 
sity create  the  inference  of  demand  on  and  refusal  by  the  maker,  which  in  all  cases  are 
facts  necessary  to  be  communicated  to  the  indorser,  in  some  form  or  another,  in  Uie  nodee 
of  protest."    See,  also,  Graham  v.  Sanoston,  1  id.  69;  Hunter  ▼.  Van  Bomhor9L,iA.  5©4. 

Routh  V.  Robertson^  19  Miss.  882,  was  precisely  similar  to  Adm*r  of  Towtwend  t.  Lorain 
Banh^  supra,  and  the  remarks  above  applied  to  that  case  are  applicable  to  this. 

In  ArtiKans^  Bank  v.  Backtu,  86  N.  Y.  100,  a  notice  describing  the  note,  and  stating  thai 
it  was  prote^sted  for  non-payment,  and  that  the  holders  looked  to  thu  indorser  for  payment, 
was  held  valid.  The  court  say :  **The  essential  facts  needful  to  be  communicated  to  the 
indorser.  to  bind  hint,  were :  1.  That  the  note  had  not  been  paid  at  maturity.  2.  That  tt 
had  been  protested  for  non-payment.  8.  An  identification  of  the  note  thus  oopaid  and 
protested."  This  case  cites  several  prior  decisions  of  the  same  court  to  the  same  effect. 
**  Even  a  statement  that  a  note  had  been  protested  on  the  day  it  became  due,  though  the 
day  was  not  stated,  nor  could  be  collected  from  the  terms  of  the  notice,  was  held  to  be 
sufficient  in  LUehfidd  v.  Cmk  (MS.  Dec.  1853)  in  this  court."  See  s.  c,  6  Seld.  919.  The 
case  of  Mills  v.  Bank  of  U.  S.  is  cited  and  approved.  The  case  of  Ariimns*  Bank  need 
not  be  regarded  as  overruling  Pdhcfiiioqiie  Bank  v.  Martin^  11  Abb.  Pr.  291,  for  there  the 
notice  was  simply  of  *•  non-pajrment,"  not  of  protest  and  non-payment,  or  any  thing  eqaiv- 
alent  to  that.  In  Dole  v.  0*ild,  6  Barb.  490,  a  notice  that  note  was  due  and  not  paid,  and 
that  the  holder  looked  to  the  indorser,  was  held  Insufficient.  This  is  not  inconsistent  with 
Artisans^  Bank,  but  is  inconsistent  with  the  principal  case,  and  Artisans'  Batik  is  not 
necessarily  consistent  with  the  principal  case,  in  spite  of  Its  approval  of  MiUs  v.  Bank  ff 
U.S. 

In  Burkham  v.  Tnncbridge,  9  Mich.  209,  it  was  held  that  a  notice  that  the  bill  was  pro- 
tested for  non-payment,  after  due  demand  and  refusal,  and  that  the  holder  looked  to 
Indorser  for  pajonent,  was  sufficient.  The  court  say :  "When  an  indorser,  knowing,  as 
he  is  bound  to  know,  the  nature  of  his  liability,  receives  within  the  proper  time  and  In  the 
proper  manner,  a  notice  claiming  a  liability  against  him  on  a  bill  properly  described,  there 
is  certainly  no  very  good  reason  why  he  should  be  allowed  to  shut  his  eyes  to  any  foither 
facts  plainly  appearing,  or  to  assume  that  although  fairly  understood,  the  words  used  cod 
vey  a  clear  assertion  of  the  facts  completing  his  liability,  the  notice  was  neverthelesi  not 
designed  for  any  legal  purpose  whatever,  and  was  meant  as  an  idle  oeremony."  iDtUi 
case  the  early  cases  of  Piatt  v.  Drake^  1  Doug.  296,  and  Newherry  v.  TrtncbridQe^  4  Mkh. 
891,  are  apparently  overruled.  But  this  case  was  particularly  based  on  the  fottseof  tfaa 
word**  protest.*' 


Fitzsimmons  v.  Chapman. 

(37  Mich.  139.) 
Deceit  —  danuigea  —  speculative  proflti. 

The  defendant  falsely  and  fraudulently  repreeented  to  the  plaintiff  thai  a  e» 

tain  manufacturing  firm,  residing  in  another  State,  were  eolvent,  and  that 

.    their  removal  to  the  town  where  the  plaintiff  and  defendant  lived,  and  the 
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setting  up  their  business  there,  would  largely  increase  its  population  and 
enhance  the  value  of  the  plaintiff's  property  there.  The  plaintiff,  relying  on 
said  representations,  at  the  defendant's  request  paid  a  subscription  to  a 
fund  to  induce  the  firm  to  make  such  removal.  They  removed  and  set  up 
basiness  accordingly,  but  owing  to  their  insolvency,  none  of  the  anticipated 
advantages  accrued.  HM,  that  an  action  for  damages  on  account  of  said 
representation  would  not  lie,  the  benefits  expected  being  purely  speculative. 

TRESPASS  on  the  case  for  damages  arising  from  the  alleged 
false  and  fraudulent  representations  of  a  party  other  than  the 
persons  benefited.  The  plaintiff  had  a  verdict,  but  the  court 
awarded  costs  to  the  defendant^  and  the  plaintiff  excepted. 

E.  L.  (t  M.  B.  Koon,  A.  8L  Jo7in  and  J.  F,  Fitzsimmons,  for 
plaintiff  in  error,  cited  1  Hilliard  on  Torts,  pp.  2-15  ;  Pasley  v. 
Freeman^  3  T.  R.  51  ;  Oreen  v.  Bryant,  2  Ga.  66  ;  Lotigmeid  v. 
Holliday,  6  Exoh.  761  ;  Beebe  v.  Knappy  28  Mich.  53. 

A,  ZHckerman,  for  defendant  in  error. 

M  ABSTON,  J.  Plaintiff  in  error  commenced  this  action  to  recover 
damages  on  account  of  certain  alleged  false  and  fraudulent  repre« 
sentations  made  by  the  defendant,  whereby  the  plaintiff  was  in- 
duced to  subscribe  and  pay  six  hundred  dollars  in  money  and 
materials,  toward  a  bonus  of  120,000  to  be  raised  bv  the  citizens 
of  Reading  and  paid  to  Colby  Brothers  &  Co.,  a  manufacturing 
firm  of  Vermont,  as  an  inducement  for  them  to  remove  their  busi- 
ness to  and  carry  on  the  same  at  Reading.  The  alleged  represen- 
tations made  were,  that  defendant  had  been  to  Waterbury,  Vermont, 
and  there  ascertained  and  knew  the  financial  standing  and  respon- 
sibility of  said  company;  that  the  company  was  then  doing  and 
carrying  on  a  large  business  as  manufacturers  of  clotlies  wringers, 
washers,  children's  carriages  and  sleighs  ;  that  their  business  was  a 
profitable  one;  that  for  some  years  previously  they  had  declared 
large  dividends,  to  wit :  28  per  cent  profit  on  the  dollar  for  their 
capital  invested  ;  that  they  had  a  paid  up  invested  and  working 
cash  capital  of  $75,000  to  1100,000  over  and  above  their  indebted- 
ness and  liabilities,  and  that  he,  defendant,  knew  they  were  good 
and  responsible  business  men  ;  that  if  plaintiff  and  others  would 
raise  $20,000  in  money  and  material  by  subscription  as  a  gift  to 
said  company  they  would  remove  their  business  from  Waterbury  to 
Beading  and  there  carry  on  the  same  ;  that  they  would  bring  theix 
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said  capital  and  funds  with  them  and  permanently  invest  the  same 
at  Beading,  which  would  enhance  and  increase  the  value  of  all 
property  therein,  and  would  increase  and  enhance  the  value  of  the 
plaintiff's  real  estate  to  an  amount  far  exceeding  his  subscription,  and 
would  also  increase  the  number  of  inhabitants  and  the  amount  of 
general  business  done  and  transacted  at  Beading  ;  that  as  an  in- 
ducement and  in  order  to  have  plaintiff  subscribe,  he,  the  defend- 
ant, did  subscribe  and  agree  to  pay  toward  said  fund  the  sum  of 
two  thousand  dollars  in  money  ;  that  plaintiff,  relying  upon  these 
representations  and  upon  the  subscription  made  by  defendant  to  be 
paid  in  money,  subscribed  and  paid  the  amount  of  his  subscrip- 
tion ;  that  he  afterward  ascertained  that  defendant  did  not  pay 
his  said  subscription  in  money,  but  only  paid  some  $1,600  in  lots 
at  Beading  at  exorbitant  prices, — the  money  which  he  apparently 
paid  having  been  furnished  him  by  said  Colby  company  under  a 
previous  agreement  entered  into  between  the  president  of  said  com- 
pany and  said  defendant ;  that  although  the  said  company  did 
remove  to  Beading,  yet  that  it  was  insolvent  and  did  not  bring  the 
amount  of  capital  represented ;  that  It  brought  but  little  if  any 
capital ;  that  it  had  not  been  doing  a  profitable  business  at  Water- 
bury,  and  did  not  have  the  capital  represented  invested  there,  and 
had  not  declared  any  dividends,  and  that  the  removal  of  said  com- 
pany to  Beading  had  not  enhanced  the  value  of  plaintiff's  real 
estate,  and  had  not  increased  the  number  of  inhabitants  at  Head- 
ing, etc.,  to  the  plaintiff's  damage.  A  question  was  also  raised  as 
to  the  company  having  sold  out  and  given  up  a  part  of  its  business 
at  Waterbury,  but  as  plaintiff  previous  to  his  subscription  having 
been  made  was  informed  by  the  president  of  the  company  of  this 
fact  at  a  public  meeting  held  in  Jleading,  we  need  not  refer  to  it 
again. 

Had  this  action  been  brought  to  recover  from  plaintiff  the  amount 
of  his  subscription,  and  he  had  set  up  these  false  and  fraudulent 
representations  to  that  action,  a  very  different  question  would  have 
arisen.  And  perhaps  the  question  might  have  been  somewhat  dif- 
ferent had  the  company  not  removed  any  part  of  its  business  from 
Waterbury  to  Beading,  and  no  farther  or  other  action  been  taken 
except  the  collection  of  the  money.  But  as  the  company  did  re- 
move its  business  to  Beading  and  commenced  business  at  that  place, 
in  buildings  erected  under  their  directions  from  the  moneys  snb- 
•cribed,  and  failed  only  on  account  of  not  having  or  bringing  the 
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amonnt  of  capital  represented,  it  would  seem  clear  that  any  dama- 
ges which  the  plaintiff  may  have  sustained  thereby  would  result 
from  his  not  receiving  the  full  benefits  which  he  otherwise  expected 
and  hoped  to  derive  had  the  representations  made  proved  true. 
Plaintiff  did  not  expect  to  receive  any  direct  benefits^  either  by 
way  of  a  share  in  the  profits  of  the  company  or  otherwise^  from 
their  removal  to  and  success  in  business  at  Beading.  He  took  no 
stock  in  the  company,  nor  did  he  invest  any  capital  therein.  He 
expected  that  the  removal  of  such  a  company  to  Reading  would 
increase  the  number  of  inhabitants  and  the  amount  of  general 
business  transacted  there,  which  would  necessarily  enhance  the 
value  of  his  own  and  other  property  at  that  place  and  in  the 
vicinity  thereof.  This  he  alleges  was  the  real  inducement.  Such 
benefits  are  purely  speculative  and  imaginative.  Undoubtedly 
benefits  such  as  were  expected  might  to  a  greater  or  less  extent  fiow 
from  such  a  manufacturing  establishment,  but  to  what  extent, 
what  increase  would  there  be  to  the  population,  what  to  the  gen- 
eral business  of  the  place?  In  consequence  of  this  increased 
population  and  business,  what  advances  would  be  likely  to  take 
place  in  the  value  of  real  estate  generally  and  in  particular  in  the 
value  of  plaintiff's  property?  How  shall  these  things  be  ascertained 
and  determined?  It  is  true  the  defendant  may  have  represented 
that  the  plaintiff  would  derive  benefits  from  this  expected  rise  in 
value,  far  exceeding  the  amount  of  his  subscription.  The  plaintiff 
may  have  been  of  like  opinion.  There  could,  however,  be  no  cer- 
tainty in  this.  It  was  purely  a  matter  of  opinion,  and  these  antici- 
pated speculative  profits  are  but  seldom,  if  ever,  realized.  All  such 
uncertain,  indefinite  and  fanciful  benefits  are  too  remote  and  unrc- 
liable  to  form  any  safe  basis  upon  which  to  estimate  damages. 
They  depend  upon  contingencies,  so  many,  various  and  uncertain, 
that  it  would  in  fact  be  impossible  to  arnve  at  any  definite  deter- 
mination of  the  actual  loss,  by  any  trustworthy  method  known  to 
the  law.  Taking  the  entire  case  as  presented,  we  do  not  see  that 
the  plaintiff  has  any  cause  for  complaint. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Judgment  affirrmd. 
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m  Mich.  l«b 
Nuisance  —  toU  gate. 

The  charter  of  a  plank  road  company  authorized  it  to  build  its  road  from  a 
point  in  the  eitj  of  Detroit,  and  to  erect  gates  according*  to  their  reaaooable 
discretion,  subject  to  the  condition  that  none  should  be  placed  in  the  dtj; 
afterward  the  city  limits  were  so  extended  as  to  include  a  gate  ereetad 
by  the  company.  Eeld,  that  the  rights  of  the  company  were  not  thereby 
restricted,  and  that  the  gate  did  not  thereby  become  a  nuisance,  subjea  to 
injunction  at  the  suit  of  the  State. 

rilJIT  for  an  injunction.     The  facts  are  shown  in  the  opinion. 

H.  M.  Oheever  and  E.  F.  Coelyn^  for  complainant.  Grants  of 
exclusive  privileges  are  to  be  construed  strictly  and  against  the 
grantee;  nothing  is  taken  by  implication.  Aviurn  dk  Cato  Plank 
Road  Co,  V.  Douglass,  5  Sold.  444;  Grolon  Turnpike  Co.  y,  Ryder,  1 
Johns.  Oh.  611,  and  Newburgh  Turnpike  Co.  v.  Miiler,  5  id.  101, 
extending  a  franchise  by  implication,  were  overrnled  in  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  4'20;  Tuckahoe  Canal  Co. 
V.  Tuckahoe  R.  R.  Co.,  11  Leigh,  42;  EnfiM  Toil  Bridge  Co.  ▼. 
H.  &  N.H.  R.  R.  Co.,  17  Conn.  454 ;  Oswego  Falls  Bridge  Ce.  ▼. 
Fish,  1  Barb.  Oh.  547;  Thompson  v.  N,  Y.  d  Harlem  R.  R.  Ci.,  3 
Saudf.  Ch.  625;  Binghampton  Bridge,  3  Wall.  75;  B.  d  0.  R.  R 
Co.  V.  State,  3  L.  &  Eq.  Rep.  667;  3  Kent's  Com.  459;  Mohawk  Bridge 
Co,  V.  U.  A  S.  R.  R.  Co.,  6  Paige,  554;  Cayuga  Bridge  Co.  v. 
Magee,  2  id.  116.  Toll  gate  companies  have  no  right  to  erect  toll  , 
houses  within  the  public  highway.  Thompson  v.  Androscoggin 
Bridge  Co.,  5  Me.  62;  Fisher  v.  Coyle,  3  Watts,  408;  Tucker  v. 
Tower y  9  Pick.  109.  Contra,  Straits  Turnpike  Co.  v.  Hoadleg,  11 
Conn.  464;  Ridge  Turnpike  Co.  v.  Stoever,  2  W.  ft  S.  548;  Wright 
\.  Carter,  27  N.  J.  Law,  76,— reversed,  18  N.  J.  Eq.  94;  State  v. 
Passaic  Turnpike  Co.,  27  N".  J.  Law,  217.  The  provision  that  no 
toll  gate  shonld  be  placed  in  the  city  meant  that  none  should  be  main- 
tained within  the  limits,  however  they  might  be  extended.  Regina 
V.  Cottle,  3  Eng.  L.  &  Eq.  474.  That  which  is  warranted  by  law 
cannot  be  a  public  nuisance.     Hinchman  v.  Paterson  Horse  R  iZ» 
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Co.,  17  N.  J.  Eq.  75.  Contra,  Middleton  y.  Flat  Jtiver  Booming 
Co.,  27  Mich,  633 ;  Geiger  v.  Filor,  8  Fla.  325;  Laughlin  v.  La- 
tnascoy  6  Ind.  223;  Williams  v.  N.  F.,  etCyR  R.  Co.,  18  Barb.  222; 
Bell  V.  0.  £  P.  R.  R.  Co.,  25  Penn.  St  161;  Cbm.  v.  Upton,  6  Gray, 
473;  Robinson  v.  ^at^^/i,  31  Mich.  295. 

Orates,  J.  This  is  a  sait  in  eqaity  in  the  name  of  the  State  to 
enjoin  the  setting  up  a  new  toll  gate  structure  in  place  of  a  former 
one  removed  by  the  company.  ^ 

The  complaint  is^  that  if  made,  the  intended  erection  will  be  a 
public  nuisance.  After  answer  and  proofs  the  court  below  dis- 
missed the  cause,  and  from  this  decree  an  appeal  was  taken. 

[Omitting  a  minor  point.] 

When  the  State  gave  the  company  the  right  to  build  their  road 
from  a  point  i;i  llie  city,  and  the  right  to  erect  gates  according  to 
their  reasonable  discretion,  but  subject  to  the  condition  that  none 
should  be  placed  in  the  city,  it  contemplated  the  city  as  it  then  was 
in  respect  to  limits,  and  meant  that  the  privilege  given  within  the 
city  should  not  extend  so  far  as  to  allow  gates  to  be  set  up  there, 
and  on  the  other  hand,  that  the  restriction  should  be  confined 
territorially  to  the  then  fixed  and  known  bounds  of  the  city.  The 
State  could  not  have  designed  that  as  fast  as  it  might  enlarge  the 
city  bonndaries,  the  defendant's  franchise  covering  the  right  to 
place  toll-gates  should  be  correspondingly  annihilated  and  the  gates 
themselves,  thereby  brought  within  the  limits,  be  instantly  con- 
verted into  a  public  nuisance.  Hally.  The  State,  20  Ohio,  7;  City 
of  Somerville  v.  CNeil,  114  Mass.  353;  Barber  v.  Rorabeck,  36 
Mich.  399.  It  is  noteworthy  in  this  connection  that  it  is  the  State 
and  not  the  city  which  complains.  In  view  of  the  powerand  privi- 
lege given  by  the  charter,  the  gate  ought  to  be  regarded  for  the 
purpose  of  this  case  as  though  the  site  had  been  directly  designated 
by  the  State. 

The  company  orignally  chose  it  in  the  exercise  of  a  discretion 
the  State  had  conferred,  and  this  discretion  does  not  seem  to  have 
been  improperly  used.  Certainly  for  many  years  the  State  acqui- 
esced. The  privilege  has  never  been  withdrawn  apd  the  charter 
haa  not  expired.  The  impediment  could  not  have  become  unlawful 
by  the  mere  flow  of  time.  The  fact  that  the  State  itself  tolerates 
railroad  crossings  near  the  place  and  has  thereby  consented  to  the 
incidents  which  naturally  happen  there  in  consequence  of  the  con« 
«entration  and  combination  of  different  ways  will  hardly  entitle  it 
YoL.  ZXVL—  65 


511  MICHIGAN, 


Cimnaon  y.  Smith. 


to  tarn  round  and  assail  the  defendant's  gate  as  a  public  nuisanoe. 
This  privilege  of  crossing  was  granted  to  two  of  the  three  roads 
possessing  it  sometime  after  the  defendants  located  their  gate,  and 
if  either  franchise  ought  to  be  modified  by  conditions  or  give  way 
on  the  ground  that  the  coterie  of  interferences  is  injurious  to  the 
public,  it  is  not  certain  that  it  should  be  that  of  the  defendants. 
But  the  case  does  not  prove  that  the  gate  or  the  railroads  or  all 
together  make  a  public  nuisance  thera 

The  plan  of  structure  does  not  appear  to  be  one  not  competent 
to  be  adopted  in  the  exercise  of  that  discretion  the  defendants 
possess  under  their  charter.  What  the  State  authorizes  it  cannot 
prosecute  as  a  nuisance.  Among  other  authorities  see  First  Bap- 
tist Church  V.  Utica  di  Schenectady  R.  R,  Co,y  6  Barb.  313,  and 
cases ;  Hentz  v.  Long  Island  R.  R.  Co. ,  13  id.  646 ;  Peapls  v. 
Denslow,  1  Gaines,  177;  Oooley's  Const  Lim.  594. 

The  decree  of  dismissal  must  be  affirmed  with  costs  against  the 
relator. 


Obanson  y.  Skith. 

(ST  Moh.  800.) 
(JansUtutianal  la%B — patent  right  notes, 

A  fltatate  requiring  notes  given  for  transfera  of  patent  rights  to  state  the  ptr- 
ticular  consideration,  is  a  violation  of  the  Federal  Constitation,  as  ooDllicdn^ 
with  the  exclusive  power  of  Congress  to  regulate  patents  and  as  imposiiv 
conditions  on  the  transfer  of  that  kind  of  propertj  which  do  not  apply  to 
other  kinds.    (See  note^  p,  617.) 

A  SSXJMPSIT.    The  opinion  states  the  facts. 

Henry  C.  Briggs,  for  plaintiff  in  error.  A  statute  interdicting 
that  which  Congress  in  regulating  commerce  has  permitted  cannot 
be  sustained.  Brown  v.  Maryland,  12  Wheat  419;  State  v.  Robins 
son,  49  Me.  285;  People  v.  Later enoe,  54  Barb.  589;  Gooley's  Const 
Lim.  581,  587.  Statutes  imposing  conditions  on  the  transfer  of 
patent  right  notes  are  unoonstitutionaL  Oilman  v.  Philadelphia^ 
3  Wall.  713;  Helm  v.  First  Nat,  Bank  of  Huntington,  43  Ind.  167; 
13  AnL  ,Bep.  395. 

T.  0.  Smith,  for  defendant  in  error.    A  patent  right  oan  be  ooU 
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laterally  attacked  in  State  courts  for  invalidity,  fraud  and  want  of 
yalue,  as  in  an  action  on  a  bond  or  note  given  for  it  Page  v.  Dick- 
irsMy  28  Wis.  694;  9  Am.  Rep.  532;  Rowe  v.  Blanchard,  18  Wis. 
441;  Head  v.  Stevens,  19  Wend.  411  ;  Croes  v.  Huntly,  13  id.  385; 
Rich  V.  Hotchkies,  16  Conn.  409;  Middlebrook  v.  Broadbent^  47  N. 
y.  443. 

Campbell,  J.  Cranson,  who  was  a  bona  fide  holder  of  a  prom- 
issory note  given  for  the  purchase  of  an  interest  in  a  patented 
invention,  who  had  notice  that  such  was  the  consideration,  but 
who  had  no  reason  to  believe  there  was  any  fraud  in  the  transaction, 
brought  suit  on  the  note  against  the  maker,  and  was  defeated  on 
the  ground  that  the  statute  of  this  State,  which  requires  such 
notes  to  show  upon  their  face  the  fact  that  they  were  given  for 
patent  rights,  had  not  been  complied  with. 

The  court  below  refused  to  charge  that  this  statute  was  invalid, 
and  directed  the  jury  to  follow  its  provisions. 

The  statute,  approved  April  13,  1871,  is  entitled  as  follows: 
**  An  act  to  regulate  the  exepation  and  transfer  of  notes  or  other 
obligations  given  for  patent  rights.''  It  consists  of  two  sections. 
The  first  section  requires  all  notes  and  other  negotiable  or  assign- 
able instruments,  the  consideration  of  which,  in  whole  or  in  part, 
consists  of  the  right  to  make  use  of  or  vend  any  patent  invention, 
to  have  prominently  and  legibly  written  or  printed  on  its  face 
the  words  ^*  given  for  patent  right."  Such  notes  are  made  subject 
to  the  same  defense  in  the  hands  of  every  holder  as  exist  against  the 
original  holder;  and  notes  without  this  inscription  are  equally  sub- 
ject to  such  defense  when  the  holder  knows  they  were  given  for 
such  consideration. 

The  second  section  makes  it  a  misdemeanor  to  take,  purchase, 
sell  or  transfer  any  such  note  not  so  inscribed,  knowing  it  to  have 
been  giyen  on  such  consideration. 

The  general  laws  of  Michigan  concerning  negotiable  paper  corre- 
spond with  the  law  merchant,  and  protect  all  bona  fide  holders  for 
value  from  defenses  of  which  they  have  no  knowledge. 

The  plain  and  avowed  purpose  of  the  statute  of  1871  is  to  impose 
conditions  on  the  transfer  of  patent  rights,  which  do  not  apply  to 
any  other  kinds  of  property,  thereby  interfering  with  the  value  and 
enjoyment  of  such  rights,  and  treating  them  as  a  species  of  inter- 
ests to  be  regarded  with  disfavor. 


516  MICHIGAN, 


Oranson  v.  Smith. 


The  subject  of  granting  patents  and  regulating  the  rights  of 
patentees  ha«  been  placed  by  the  Constitution  of  the  United  States 
in  the  control  of  (Tongress.  It  is  for  that  body  alone  to  determine 
to  irbom  and  on  what  conditions  they  shall  be  granted,  and  how 
the  patented  privileges  are  to  be  transferred  or  disposed  of.  Where 
any  right  or  privilege  is  subject  to  the  regulations  of  Congress  it  is 
not  competent  for  State  laws  to  impose  conditions  which  shall  inter- 
fere with  the  rights  or  diminish  their  value.  In  those  cases  where 
the  congressional  power  is  lawfully  exercised  it  is  supreme.  In  the 
absence  of  any  policy  to  the  contrary,  the  transfer  of  such  rights 
may  follow,  as  it  usually  does,  the  State  rules  applicable  to  similar 
property,  as  to  sales  or  inheritances.  But  any  attempt  to  discrim- 
inate against  it  is  a  direct  invasion  of  the  authority  of  the  United 
States,  and  is  invalid . 

This  doctrine  is  so  elementary  that  reference  to  particular  cases 
«eems  needless.  It  has  been  applied  to  interference  with  exports 
and  imports,  to  navigation  laws  and  the  instruments  of  commerce, 
to  the  taxation  of  government  instrumentalities,  to  discriminating 
privileges  against  persons  or  interests  protected  by  the  Constitu- 
tion, and  to  numerous  unclassified  cases  involving  conflicts  of 
authority.  In  many  instances  there  may  have  been  difficulties  in 
determining  whether  any  real  conflict  existed,  but  where  it  is  recog- 
nized as  existing  there  can  be  no  doubt  as  to  the  immunity  of  the 
rights  assured  by  the  laws  of  the  United  States. 

It  is  unfortunately  true  that  many  frauds  are  committed  under 
color  of  patent  rights,  and  that  the  patent  laws  are  not  so  framed 
as  to  secure  the  public  from  being  cheated  by  worthless  inventions. 
The  State  may  punish  frauds  upon  its  citizens  committed  by  any 
manner  of  false  pretenses.  But  it  cannot  lawfully  assume  that  the 
rights  granted  by  the  United  States  are  presumably  fraudulent,  nor 
can  it  punish  frauds  committed  by  persons  holding  those  privileges 
on  any  different  grounds  from  others.  Such  presumptions  are  in 
plain  violation  of  every  principle  of  justice  and  constitutional  obli- 
gation.    iftllerT.  Finleyy  26  Mich.  249  ;  8.  c,  12  Am.  Bep.  306. 

While  we  cannot  but  recognize  the  magnitude  of  an  evil  which 
Tias  brought  patents  into  popular  discredit,  and  has  provoked  legis- 
lation in  several  States  similar  to  that  of  Michigan,  we  cannot  on 
the  other  hand  &il  to  see  in  these  laws  a  plain  and  clear  purpose 
to  check  the  evil  by  hindering  parties  owning  patents  from  dealing 
with  them  as  they  may  deal  with  their  other  possessions.    The 
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GoDstitution  of  the  United  States  not  only  allowa,  but  favors,  the 
special  protection  of  inventors.  The  measure  of  that  protection, 
and  its  conditions,  cannot  be  fixed  by  any  power  but  Congress,  and 
the  remedy  for  abuses  or  defects  in  the  legislation  of  that  body 
must  be  found  in  its  owu  revision  of  its  own  laws.  It  is  not  com- 
petent for  State  statutes  to  deal  with  them,  or  to  revise  the 
national  policy. 

We  are  compelled  to  hold  the  law  of  1871  as  a  manifest  violation 
of  the  Constitution  of  the  United  States,  and  as,  therefore,  void. 

The  court  below  erred  in  holding  otherwise.  The  judgment 
must  be  reversed  with  costs  and  a  new  trial  granted. 

Judgment  reversed. 

XoTE  BT  THB  RvFORTER.  — The  samo  condosion  was  reached  under  like  circumstances  In 
UAm.  T.  Fint  Nat.  Bank  (43  Ind.  167),  18  Am.  Rep.  393;  OritUnden  ▼.  WhiU  (23  Minn.  24), 
88  Am.  Rep.  677;  Hollida  ▼.  Hunt  (70  m.  109),  82  Am.  Rep.  68.  See,  also,  Orfwer  <t  Baker 
Sewing  Machine  Co.  v.  BiMer  (53  Ind.  454),  31  Am.  Rep,  200;  Walter  A.  Wood  Mo^dng 
Machine  Co.  r.  CaUivoea  (54  Ind.  270),  20  Am.  Rep.  61L 

In  Patterson  ▼.  Commonwealth  (11  Bush,  811),  21  Am.  Rep.  220,  it  was  held  that  a  State 
statute  proTlding  for  the  Inspection  of  Illuminating  oils  was  constitntional  as  applied  to 
I>atented  oils,  as  well  as  in  other  cases.  This  decision  was  afflrmed  by  the  Supreme  Court 
of  the  United  States,  at  the  October  Term,  1878  (19  Alb.  L.  J.  156).  In  deliyeringr  the  opin- 
ion of  the  court,  Harlan,  J.,  said : 

"  Congress  is  given  power  to  promote  the  progress  of  science  and  the  useful  arts.    To 
that  end  it  may,  by  all  necessary  and  proper  laws,  secure  to  inventors,  for  limited  times, 
the  exclusive  right  to  their  discoveries.    That  power  has  been  exerted  in  the  various  stat- 
utes prescribing  the  terms  and  conditions  upon  which  inventors  may  obtain  letters-patent. 
It  is  true  that  letters-patent,  pursuing  the  words  of  the  statute,  do,  in  terms,  gi-ant  to  the 
inventor,  his  heirs  and  assigns,  the  exclusive  right  to  make,  use  and  vend  to  others  his  in- 
vention or  discovery,  throughout  the  United  States,  and  the  Territories  thereof.    But,  obvi- 
ously, this  right  Is  not  granted  or  secured,  Mrithout  reference  to  the  general  powers  which 
the  several  States  of  the  Union  unquestionably  possess  in  reference  to  their  purely 
domestic  afFairs,  whether  of  internal  commerce  or  of  police.    *In  the  American  constitu- 
tional system,*  says  Mr.  Coolej',  '  the  power  to  establish  the  ordinary  regulations  of  police 
has  been  left  with  the  individual  States,  and  cannot  be  assumed  by  the  national  govern- 
ment.'    Cooley's  Const.  Lim.  574.    While  It  Is  confessedly  difficult  to  mark  the  precise 
boundaries  of  that  iwwer,  or  to  indicate,  by  any  general  rule,  the  exact  limitations  which 
the  States  must  observe  in  its  exercise,  the  existence  of  such  a  power  in  the  States  has 
oeen  uniformly  recognised  In  this  court.     Gittlums  v.  Ogden,  9  Wheat.  1;  Licennc  (Tawv,  5 
How.  501;  Oilmany.  City  nf  Philadelphia,  3  Wall.  713;  Henderson  v.  Mnjfor,  92  U.  S.  2:j», 
JW5;  Railroad  Co.  v.  Husen,  95 Id.  466;  Beer  Co.  v.  MaHmehrisetUt,  97  id.;  Ntrrthvccfttrm  Frr- 
tUizing  Co.  v.  Hifde  Park,  id.    It  is  embraced  in  what  Chief  Justice  Marshall,  in  G\hbo}m 
V.  (jgden^  calls  that  *  immense  mass  of  legislation  *  which  can  be  most  advantageously  ex- 
erdsed  by  the  States,  and  over  which  the  national  authorities  cannot  assume  supervision 
and  control.    '  If  the  power  only  extends  to  a  just  regulation  of  rights,  with  a  view  to  the 
due  protection  and  enjoyment  of  all,  and  does  not  deprive  anyone  of  that  which  is  jnstly 
and  proi>er1y  his  own,  It  is  obvious  that  its  possession  by  the  State,  and  its  exercise  for  the 
regulation  of  the  property  and  actions  of  its  citizens,  cannot  well  constitute  an  Invasion  of 
national  jurisdiction  or  afford  a  basis  for  an  appeal  to  the  protection  of  the  national 
aathorities.*    Cooley*s  Const.  Lim.  674.    By  the  settled  doctrines  of  this  court  the  police 
power  extends,  at  least,  to  the  protection  of  the  lives,  the  health,  and  the  property  of  the 
oommanity  against  the  Injurious  exercise  by  any  dtizen  of  his  own  rights.    State  leglsla* 
don,  strictly  and  iemitlmately  for  police  purposes,  does  not,  in  the  sense  of  the  Constttvi- 
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tion,  neoeaaarily  entrench  upon  any  authority  which  has  been  confided,  uniniailj  or  bf 
neoeasary  implication,  to  the  national  gOTomment.  The  Kentucky  statute  undflr  eocamfai- 
aUon  manifestly  belongs  to  that  class  of  legislation.  It  is,  in  the  beet  sense,  a  noere  pottos 
regulation,  deemed  essential  for  the  protection  of  the  lives  and  property  of  ctticena  It 
expresses  in  the  most  solemn  form  the  deliberate  judgment  of  the  Btate  that  bfumiag 
fluids  which  ignite  or  permanently  bum  at  less  than  a  prescribed  temperature  are  unsafe 
for  illuminating  purposes.  Whether  the  policy  thus  pursued  by  the  State  is  wtse  or  un- 
wise, it  is  not  the  proTince  of  the  national  authorities  to  determine.  That  bekmss  to  eack 
State,  under  its  own  sense  of  duty,  and  in  view  of  the  provisions  of  its  own  CoostttoUoa. 
Its  action,  in  those  respects,  is  beyond  the  corrective  power  of  this  court.  That  the  statute 
of  1874  is  a  police  regulation  within  the  meaning  of  the  authorities  is  clear  from  oar  decis- 
ion in  UnUed  States  v.  DcwUt,  9  WaU.  41.  By  the  internal  revenue  act  of  March  8, 10V,  a 
penalty  was  imposed  upon  any  person  who  should  mix  for  sale  naphtha  and  fflumtnatlng 
oils,  or  who  should  kno¥ringly  sell  or  keep  for  sale  such  mixture,  or  who  should  aett  or  offtar 
for  sale  oil  made  from  petroleum  for  illuminating  purposes,  inflammable  at  less  temperators 
or  flre-test  than  110  degrees  Fahrenheit.  We  held  that  to  be  simply  a  police  reBulatlOB, 
relating  exclusively  to  the  internal  trade  of  the  States ;  although  emanatingf  rom 
that  it  could  have  by  its  own  force  no  constitutional  operation  within  State  UmltB,  and 
without  effect,  except  where  the  legislative  authority  of  Congress  excluded,  territorially, 
all  State  legislation,  as,  for  example,  in  the  District  of  Columbia. 

"  The  Kentucky  statute  being,  then,  an  ordinaiy  police  regulation  for  the  government  of. 
all  engaged  in  the  internal  commerce  of  that  State,  the  only  remaining  question  ia,  whether. 
under  the  operation  of  the  Federal  Constitution  and  the  laws  of  Congress,  it  Is  without 
effect  in  all  cases  where  oil,  although  condenmed  by  the  State  as  unsafe  for  lllnmlnatiag 
purposes,  has  been  made  and  prepared  for  sale  In  accordance  with  a  dlscovecy  for  whkh 
letters-patent  have  been  granted.  We  are  of  opinion  that  the  right  conferred  upon  the 
patentee  and  his  assigns  to  use  and  vend  the  corporeal  thing  or  article,  brought  Into  exist* 
ence  by  the  application  of  the  patented  discovery,  must  be  exercised  In  subordination  to 
the  police  regulations  which  the  State  has  established  by  the  statute  of  1874.  It  ia  not  Co 
be  supposed  that  Congress  intended  to  authorise  or  regulate  the  sale,  within  a  State,  of 
tangible  personal  property  which  that  State  declares  to  be  unfit  and  unsafe  for  use,  and 
by  statute  has  prohibited  from  being  sold  or  offered  for  sale  within  its  limits.  It  was  held 
by  Chief  Justice  Shaw  to  be  a  settled  principle,  *  growing  out  of  the  nature  of  well-ordered 
society,  that  every  holder  of  property,  however  absolute  and  unqualified  may  be  his  titlsb 
holds  it  under  the  implied  liability  that  his  use  of  it  shall  not  be  injurious  to  the  equal  eo. 
joynient  of  others  having  an  equal  right  to  the  enjoyment  of  their  property,  nor  Injurious 
to  the  rights  of  the  community.'    OpmmonweaUh  v.  AUfcr,  7  Cush.  81. 

"  In  recognition  of  this  fundamental  principle,  we  have  ftequently  decided  that  the 
police  power  of  the  States  was  not  surrendered  when  the  people  of  the  United  States  con- 
ferred upon  Congress  the  general  power  to  regulate  commerce  with  foreign  nations  and 
between  the  several  States.  Hence  the  States  may,  by  police  regulations,  protect  their 
people  against  the  introduction  within  their  respective  limits  of  infected  merchaadisa.  *  A 
bale  of  goods  upon  which  the  duties  have  or  have  not  been  paid,  laden  with  inflection,  nay 
be  seized  under  health  laws,  and  if  it  cannot  be  purged  of  its  poison,  noay  be  oommitted  to 
the  flames .  *  QUman  v .  PhiladelphUiy  8  WalL  780.  So  may  the  States,  by  like  regulations, 
exclude  from  their  midst  not  only  convicts,  paupers,  Idiots,  lunatics,  and  persona  likely  to 
become  a  public  charge,  but  animals  having  contagious  diseases.  Railroad  t.  fitism,  fli 
U.  S .  465.  This  court  has  never  hesitated,  by  the  most  rigid  rules  of  oonstructlon,  to  guard 
the  commercial  power  of  Congress  against  encroachment  in  the  form  or  under  the  guise 
of  State  regulations,  established  for  the  purpose  and  with  the  effect  of  destroying  or 
impairing  rights  secured  by  the  Federal  Constitution.  It  has,  nevertheless,  with  marted 
distinctness  and  uniformity,  recognized  the  necessity,  growing  out  of  the  fundamentsl 
conditions  of  civil  society,  of  upholding  State  police  regulations  enacted  In  good  faith,  and 
which  had  appropriate  and  direct  connection  with  that  protection  to  life,  health,  and  prop- 
erty which  each  State  owes  to  its  citizena  These  considerations,  gathered  trom  the  fonner 
decisions  of  this  court,  would  seem  to  justify  the  conclusion  that  the  right  which  the  iiat* 
entee  or  his  assignee  possesses  in  the  property  created  by  the  application  of  a  patented 
discoveiy  must  be  enjoyed  subject  to  the  complete  and  salutary  power  with  which  Iht 
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8tatei  have  never  parted,  of  so  definlog  and  regulating  the  Bale  and  use  of  property  within 
their  reepectire  limits  as  to  afford  protection  to  the  many  against  the  injurious  conduct  of 
the  few.  The  right  of  property  in  the  phjrsical  substance,  which  is  the  fruit  of  the  disoov- 
eiy,  is  altogether  distinct  from  the  right'in  the  disooTery  itself,  just  as  the  property  in  the 
instruments  or  plate  by  which  copies  of  a  map  are  multiplied  is  distinct  from  the  copyright 
of  the  map  itself.  14  How .  530;  17  id.  458.  The  right  to  sell  the  Aurora  oil  was  not  derlred 
from  the  patent.  That  rifi^t  existed  before  the  patent,  and,  unless  prohibited  by  yalid 
local  laws,  could  have  been  exercised  without  the  grant  of  letters-patent.  The  right  which 
the  patent  primarily  secures  Is  the  exclusive  right  in  the  disooveiy,  which  is  an  incor- 
poreal right,  or,  in  the  language  of  Lord  Manshkld  in  MiUar  t.  Taul4)r^A  Burr.  2396,  ^a 
I»operty  in  notion,*  which  *  has  no  corporeal  tangible  substance.*  The  enjoyment  of  that 
incorporeal  right  may  be  secured  and  protected  by  national  authority,  against  all  hostile 
State  legislation,  but  the  tangible  property  which  comes  into  existence  by  the  application 
of  the  discovery  is  Aot  beyond  the  control,  as  to  its  use,  of  State  legislation,  simply  because 
the  Inventor  acquires  a  monopoly  in  the  discovery. 

*'  An  instructive  case  upon  the  precise  point  under  consideration  is  Jordan  v.  The  Over' 
teen  of  DautnnA  Ohio,  295.  Jordan  was  sued,  in  debt,  to  recover  certain  penalties  for 
practicing  medicine  in  violation  of  an  Ohio  statute  regulating  the  practice  of  physic  and 
surgery.  His  defense  rested,  in  part,  upon  the  ground  that  the  medicine  administered  by 
him  was  that  for  which  letters-patent  had  issued  to  his  assignor  granting  to  the  latter  the 
ezdusive  right  of  making,  constructing,  using  and  vending  to  others  to  be  used,  the  medi- 
cine in  question,  which  was  described  in  the  letters-patent  as  a  new  and  useful  improv  e 
ment,  and  as  being  a  mode  of  preparing,  mixing,  compounding,  administering,  and  using 
that  medicine.  The  contention  of  Jordan  was  that  the  State  government  could  not  restrict 
or  control  the  beneficial  or  lucrative  use  of  the  invention,  and  that,  as  assignee  of  the 
patentee,  he  was  entitled  to  administer  the  patented  medicine  without  obtaining  a  license 
to  practice  physic  or  surgery  as  required  by  the  State  statute.  The  Supreme  Court  of  Ohio 
said :  *  This  leads  us  to  consider  the  nature  and  extent  of  such  rights  as  accrue  from  let- 
ters-patent for  useful  discoveries.  Although  the  Inventor  had,  at  all  times,  the  right  to 
enjoy  the  fruits  of  his  own  ingenuity,  in  every  lawful  form  of  which  its  use  was  suscepti* 
ble,  yet^  before  the  enactment  of  the  statute,  he  had  not  the  power  of  preventing  others 
from  participating  in  that  enjoyment  to  the  same  extent  with  himself;  so  that,  however 
the  worid  might  derive  benefit  from  his  labors,  no  profit  ensued  to  himself.  The  ingenious 
man  was,  therefore,  led  either  to  abandon  pursuits  of  this  nature  or  to  conceal  his  results 
from  the  world.  The  end  of  the  statute  was  to  encourage  useful  inventions,  and  to  hold 
forth,  as  Inducements  to  the  inventor,  the  exclusive  use  of  his  inventions  for  a  limited 
period.  The  sole  operation  of  the  statute  Is  to  enable  him  to  prevent  others  from  using 
the  products  of  his  labors  except  with  his  consent.  But  his  own  right  of  using  is  not 
enlarged  or  affected.  There  remains  in  him,  as  in  every  other  citizen,  the  power  to  man- 
age his  property  or  give  direction  to  his  labors,  at  his  pleasure,  subject  only  to  the  para- 
mount dalms  of  society,  which  requires  that  his  enjoyment  may  be  modified  by  the 
exigencies  of  the  community  to  which  he  belongs,  and  regulated  by  laws  which  render  it 
subservient  to  the  general  welfare,  if  held  subject  to  State  control.  If  the  State  should 
pass  a  law  for  the  purpose  of  destroying  a  right  created  by  the  Constitution,  this  court  will 
do  its  duty,  but  an  attempt  by  the  legislature,  in  good  faith,  to  regulate  the  conduct  of  a 
portioo  of  Ita  citiaens,  in  a  matter  strictly  pertaining  to  its  internal  economy,  we  cannot 
hut  regard  as  a  legitimate  exerdse  of  power,  although  such  law  may  sometimes  indirectly 
aifeetthe  enjoyment  of  rights  flowing  from  the  Fe<Ieral  government.*  Some  light  is 
thrown  upon  the  question  by  the  case  of  Vanini,  etc. ,  v.  Paitie,  1  Har.  65.  In  that  case  it 
appears  that  Yates  and  Mclntyre  were  assignees  of  Vanlnl,  the  Inventor  and  patentee  of  a 
mode  of  drawing  lotteries  and  making  schemes  for  lotteries  on  the  combination  and  per- 
mutation principle.  Other  brokers  issued  a  scheme  for  drawing  a  lottery  under  a  certain 
act  for  the  oeneflt  of  a  school,  adopting  the  plan  of  Vanini's  patent.  Yates  and  Mclntyre 
filed  their  bOI  for  injunction  upon  the  ground,  partly,  that  the  defendants  were  proceeding 
m  violation  of  tne  patent  rights  secured  to  Vanini.  The  Court  of  Errors  and  Appeals  of 
Mlaware  esfd:  *  At  the  time  Yates  and  Mclntyre  made  contracts  for  the  lottery  privil^es 
9Bt  forth  in  the  bill  we  had.  In  force,  an  act  of  assembly  prohibiting  lotteries,  the  pream- 
U»  of  which  declares  that  they  are  pernicious  and  destructive  to  frugality  and  industry, 
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and  Introductive  of  idleness  and  immonJity,  and  against  the  common  good  and  gonenl 
welfare.  It,  therefore,  cannot  be  admitted  that  the  plaintiifS  have  a  right  to  use  an  inTOi* 
tion  for  drawing  lotteries  in  this  State  mertly  because  they  have  a  patent  for  it  under  the 
United  States.  A  person  might  with  as  much  propriety  claim  a  right  to  commit  maider 
with  an  instrument  because  he  held  a  patent  for  it  as  a  new  and  useful  invention.  * 

*'In  the  case  of  Livinunlon  v.  Van  Ingeti^d  Johns.  681,  Chancellor  Kkkt  said  that '  the 
national  power  will  be  fully  satisfied  if  the  property  created  by  patent  be,  for  the  given 
time,  enjoyed  and  used  exclusively,  so  far  as,  under  the  laws  of  the  several  States,  the 
property  shall  be  deemed  for  toleration.  There  is  no  need  of  givin^^  this  power  any  broader 
construction  in  order  to  attain  the  end  for  which  it  was  granted,  which  was  to  reward  the 
beneficent  efforts  of  genius,  and  to  encourage  the  useful  arts.*  Tliat  case,  so  far  as  it  reisted 
to  the  validity,  under  the  commercial  clause  of  the  Constitotion,  of  certain  statutes  of 
Kew  York,  is  not  now  recognized  as  authority.  It  is,  perhaps,  also  true  that  the  laogosge 
just  quoted  was  not  absolutely  necessaiy  to  the  decision  of  that  case.  But  as  an  expres- 
sion of  opinion  by  an  eminent  jurist  as  to  the  nature  and  extent  of  the  rights  secured  by 
the  Federal  Constitution  to  inventors,  it  is  entitled  to  great  wel^t. 

"Without  further  elaboration,  we  deem  it  ouly  necessary  to  say  that  the  E^itucky  stat- 
ute does  not,  in  our  judgment,  contravene  the  provisions  of  the  Federal  Oonstitution,  or 
of  any  statute  passed  in  pursuance  thereof.  Its  execution  creates  no  necessary  ooofllct 
with  National  authority,  and  interferes  with  no  right  secured  by  Federal  legialatioa 
to  the  patentee  or  his  assigns.'* 


The  Isle  Boyal  Mining  Go.  y.  Hbbtik. 

(37  Mlnh.  d^B 
Accession — labor  by  mistake  on  another's  property. 

Where  one  by  mistake  in  good  faith  has  expended  labor  upon  the  propeHj  of 
another,  not  destroying  its  Identity,  nor  converting  it  into  Bomething  sab- 
stantially  different,  nor  essentiallj  enhancing  its  valae,  he  cannot  recover 
compensation  therefor  from  the  owner,  although  the  owner  has  availed 
himself  of  the  benefit. 

Where  one  by  mistake  and  in  good  faith  cat  cord  wood  on  the  land  of  an* 
other,  and  hauled  it  to  a  landing  and  piled  it,  and  the  owner  seized  and  Bold 
it,  held,  that  the  owner  was  not  liable  for  the  valae  of  such  labor.  (8u 
note,  p.  525.) 

TBOVEB  and  indebitatus  assumpsit.     The  opinion  states  the 
facts. 

T.  L.  Cliadbourne  and  8.  F,  Seager,  for  plaintiff  in  error. 

Chandler  £  Grant  and  O,  V,  N.  Lothrop,  for  defendant  in  error. 
Where  the  chief  value  of  the  property  consists  of  the  labor  in  good 
faith  expended  on  it,  the  title  shonld  follow  the  labor.  Ryder  r. 
Hathaway,  21  Pick.  305;  Story  on  Bailments,  40;   Weihsrbee  n 
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OreeUy  22  Mich.  311.  By  appropriating  labor  expended  by  mistake 
upon  his  property,  the  owner  waives  the  tort,  and  an  implied 
promise  is  raised  to  pay  a  reasonable  compensation.  Hugsett  v. 
Ellis^  17  Mich.  351;  Welch  t.  Bagg^  12  id.  41;  Strong  v.  Saunders^ 
15  id.  339;  2  Greenl.  Ev.,  §  107;  1  Pars,  on  Cont.  4;  where  equity  and 
good  conscience  require,  a  promise  is  implied.  Turner  t.  Jones^  1 
Lans.  147;  Sheldon  t,  Sherman,  42  N.  Y.  484. 

CooLBT,  0.  J.  The  parties  to  this  suit  were  owners  of  adjoining 
tracts  of  timbered  lands.  In  the  winter  of  1873-4  defendants  in 
error,  who  were  plaintiffs  in  the  court  below,  in  consequence  of  a 
mistake  respecting  the  actual  location,  went  upon  the  lands  of  the 
mining  company  and  cut  a 'quantity  of  cord  wood,  which  they 
hauled  and  piled  on  the  bank  of  Portage  lake.  The  next  spring 
the  wood  was  taken  possession  of  by  the  mining  company,  and 
disposed  of  for  its  own  purposes.  The  wood  on  the  bank  of  the 
lake  was  worth  $2.87 J  per  cord,  and  the  value  of  the  labor  expended 
by  plaintiffs  in  cutting  and  placing  it  there  was  $1.87^  per  cord. 
It  was  not  clearly  shown  that  the  mining  company  had  knowledge 
of  the  cutting  and  hauling  by  the  plaintiffs  while  it  was  in  progress. 
After  the  mining  company  had  taken  possession  of  the  wood,  plain- 
tiffs brought  this  suit.  The  declaration  contains  two  special  counts^ 
the  first  of  which  appears  to  be  a  (^unt  in  trover  for  the  conversion 
of  the  wood.    The  second  is  as  follows: 

"  And  for  that  whereas  also,  the  said  plaintiff,  Michael  Hertin, 
was,  in  the  years  1874  and  1875,  the  owner  in  fee  simple  of  certain 
lands  in  said  county  of  Houghton,  adjoining  the  lands  of  the  said 
defendant,  and  the  said  plaintiffs  were,  during  the  years  last  afore- 
said, engaged  as  copartners  in  cutting,  hauling  and  selling  wood 
from  said  lands  of  said  Michael  Hertin,  and  by  mistake  entered 
upon  the  lands  of  the  said  defendant,  which  lands  adjoined  the 
lands  of  the  said  plaintiff,  Michael  Hertin,  and  under  the  belief 
that  said  lands  were  the  lands  of  the  said  plaintiff,  Michael  Hertin, 
cut  and  carried  therefrom  a  large  amount  of  wood,  to  wit:  one 
thousand  cords,  and  piled  the  same  upon  the  shore  of  Portage 
lake,  in  said  county  of  Houghton,  and  incurred  great  expense,  and 
paid,  laid  out  and  expended  a  large  amount  of  money  in  and  about 
catting  and  splitting,  hauling  and  piling  said  wood,  to  wit:  the 
sum  of  two  thousand  dollars,  and  afterward,  to  wit:  on  the  Ist 
day  of  June.  A.  D.  1875,  in  the  countv  of  Houghton  aforesaid,  the 
Vol.  XXVI  — 1>6 
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said  defendant^  with  force  and  arms^  and  without  any  notice  to  or 
consent  of  said  plain  tiff s^  seized  the  said  wood  and  took  the  same 
from  their  possession,  and  kept,  nsed  and  disposed  of  the  same  for 
its  own  use  and  purposes,  and  the  said  plaintiffs  aver  that  the  labor 
so  as  aforesaid  done  and  performed  by  them,  and  the  expense  so  as 
aforesaid  incurred,  laid  out  and  expended  by  them  in  cutting, 
splitting,  hauling  and  piling  said  wood,  amounting  as  aforesaid  to 
the  value  of  two  thousand  dollars,  increased  the  value  of  said  wood 
ten  times  and  constituted  the  chief  value  thereof,  by  reason  whereof 
the  said  defendant  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  value  of  the  labor  so  as  aforesaid  expended  by  them 
upon  said  wood  and  the  expense  so  as  aforesaid  incurred,  laid  out 
and  expended  by  them  in  cutting,*  splitting,  hauling  and  piling 
said  wood,  to  wit:  the  said  sum  of  two  thousand  dollars, and  being 
so  liable,  the  said  defendant,  in  consideration  thereof,  afterward,  to 
wit:  on  the  same  day  and  year  last  aforesaid,  and  at  the  place  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiffs,  to  pay  unto  the  said  plaintiffs  the  said  sum  of  two 
thousand  dollars,  and  the  interest  thereon." 
The  circuit  judge  instructed  the  jury  as  follows: 
*^  If  you  find  that  the  plaintiffs  cut  the  wood  from  defendant's 
land  by  mistake  and  without  any  wiUful  negligence  or  wrong,  I 
then  charge  you  that  the  plaintiffs  are  entitled  to  recover  from  the 
defendant  the  reasonable  cost  of  cutting,  hauling  and  piling  the 
same."    This  presents  the  only  question  it  is  necessary  to  consider 
on  this  record.     The  jury  returned  a  verdict  for  the  plaintiffs. 

Some  facts  appear  by  the  record  which  might  perhaps  have  war- 
ranted the  circuit  judge  in  submitting  to  the  jury  the  question 
whether  the  proper  authorities  of  the  mining  company  were  not 
aware  that  the  wood  was  being  cut  by  the  plaintiffs  under  an  hon- 
est mistake  as  to  their  rights,  and  were  not  placed  by  that  knowl- 
edge under  obligation  to  notify  the  plaintiffs  of  their  error.  Bat 
as  the  case  was  put  to  the  jury,  the  question  presented  by  the  record 
is  a  narrow  question  of  law,  which  may  be  stated  as  follows:  whether 
where  one  in  an  honest  mistake  regarding  his  rights  in  good  faith 
performs  labor  on  the  property  of  another,  the  benefit  of  which  ia 
appropriated  by  the  owner,  the  person  performing  such  labor  is  not 
entitled  to  be  compensated  therefor  to  the  extent  of  the  benefit 
received  by  the  owner  therefrom?  The  affirmative  of  this  propo- 
iition  the  plaintiffs  undertook  to  support,  having  first  laid  the 
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foundation  for  it  by  showing  the  cutting  of  the  wood  under  an 
honest  mistake  as  to  the  location  of  their  land,  the  taking  posses- 
sion of  the  wood  afterwai*d  by  the  mining  company,  and  its  yalue 
in  the  condition  in  which  it  then  was  and  where  it  was,  as  compared 
with  its  value  standing  in  the  woods. 

We  understand  it  to  be  admitted  by  the  plaintiffs  that  no  Authority 
can  be  found  in  support  of  the  proposition  thus  stated.  It  is  con- 
ceded that  at  the  common  law  when  one  thus  goes  upon  the  land  of 
another  on  an  assumption  of  ownership,  though  in  perfect  good 
faith  and  under  honest  mistake  as  to  his  rights,  he  may  be  held 
responsible  as  a  trespasser.  His  good  faith  does  not  excuse  him 
from  the  payment  of  damages,  the  law  requiring  him  at  his  peril  to 
ascertain  what  his  rights  are,  and  not  to  invade  the  possession, 
actual  and  constructive,  of  another.  If  he  cannot  thus  protect 
himself  from  the  payment  of  damages,  still  less,  it  would  seem,  can 
he  establish  in  himself  any  affirmative  rights,  based  upon  his  unlaw- 
ful, thongh  unintentional  encroachment  upon  the  rights  of  another. 
Such  is  unquestionably  the  rule  of  the  common  law,  and  such  it  is 
admitted  to  be. 

It  is  said,  however,  that  an  exception  to  this  rule  is  admitted 
under  certain  circumstances,  and  that  a  trespasser  is  even  permitted 
to  make  title  in  himself  to  the  property  of  another  where  in  good 
faith  he  has  expended  his  own  labor  u|)on  it,  under  circumstances 
which  would  render  it  grossly  unjust  to  permit  the  other  party  to 
appropriate  the  benefit  of  such  labor.  The  doctrine  here  invoked 
is  the  familiar  one  of  title  by  accession,  and  though  it  is  not  claimed 
that  the  present  case  is  strictly  within  it,  it  is  insisted  that  it  is 
within  its  equity,  and  that  there  would  be  no  departure  from  set- 
tled principles  in  giving  these  plaintiffs  the  benefit  of  it 

The  doctrine  of  title  by  accession  is  in  the  common  law  as  old 
as  the  law  itself,  and  was  previously  known  in  other  systems.  Its 
general  principles  may  therefore  be  assumed  to  be  well  settled.  A 
willful  trespasser  who  expends  his  money  or  labor  upon  the  prop- 
erly of  another,  no  matter  to  what  extent,  will  acquire  no  property 
therein,  but  the  owner  may  reclaim  it  so  long  as  its  identity  is  not 
changed  by  conversion  into  some  new  product.  Indeed,  some 
authorities  hold  that  it  may  bo  followed  even  after  its  identity  is 
lost  in  a  new  product ;  that  grapes  may  be  reclaimed  after  they 
have  been  converted  into  wine,  and  grain  in  the  form  of  distilled 
liquors.     SiUhury  v.  McCoon,  3  N.  Y.  379.    See   Riddle  v.  Driver^ 
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12  Ala.  590.  And  while  other  authorities  refuse  to  go  so  far,  it  is 
on  all  hauds  conceded  that  where  the  appropriation  of  the  prop- 
erty of  another  was  accidental  or  through  mistake  of  fact,  and 
labor  has  in  good  faith  been  expended  upon  it  which  destroys  its 
identity,  or  converts  it  into  something  substantially  different,  and 
the  value  of  the  original  ai*ticle  is  insignificant  as  compared  with 
the  value  of  the  new  product,  the  title  to  the  property  in  its  con- 
verted form  must  be  held  to  pass  to  the  person  by  whose  labor  in 
good  faith  the  change  has  been  wrought,  tho  original  owner  being 
permitted,  as  his  remedy,  to  recover  the  value  of  the  article  as  it 
was  before  the  conversion.  This  is  a  thoroughly  equitable  doctrine, 
and  its  aim  is  so  to  adjust  the  rights  of  the  parties  as  to  save  both, 
if  possible,  or  as  nearly  as  possible,  from  any  loss.  But  where  the 
identity  of  the  original  article  is  susceptible  of  being  traced,  the 
idea  of  a  change  in  the  property  is  never  admitted,  unless  the  value 
of  that  which  has  been  expended  upon  it  is  sufficiently  great,  iis 
compared  with  tho  original  value,  to  render  the  injustice  of  per- 
mitting its  appropriation  by  tho  original  owner  so  gross  and  pal- 
pable as  to  be  apparent  at  the  first  blush.  Perhaps  no  case  has  gone 
further  than  Wetherhee  v.  Green,  22  Mich.  .^11;  8.  c,  7  Am.  Bep* 
653,  in  which  it  was  held  that  one  who,  by  unintentional  trespass, 
had  taken  from  the  land  of  another,  young  trees  of  the  value  of  *25, 
and  converted  them  into  hoops  worth  $700,  had  thereby  made  them 
his  own,  though  the  identity  of  trees  and  hoops  was  perfectly  capa- 
ble of  being  traced  and  established. 

But  there  is  no  such  disparity  in  value  between  the  standing 
trees  and  the  cord  wood  in  this  case  as  was  found  to  exist  between 
the  trees  and  the  hoops  in  Wetherhee  v.  Greeiu  The  trees  are  not  only 
susceptible  of  being  tniced  and  identified  in  the  wood,  but  the 
difference  in  value  between  the  two  is  not  so  great  but  that  it  is 
conceivable  the  owner  may  have  preferred  the  trees  standing  to  the 
wood  cut.  The  cord  wood  has  a  higher  market  value,  but  the 
owner  may  have  chosen  not  to  cut  it,  expecting  to  make  some  otlier 
use  of  the  trees  than  for  fuel,  or  anticipating  a  considerable  rise  in 
value  if  they  were  allowed  to  grow.  It  cannot  be  assumed  as  a 
rule  that  a  man  prefers  his  trees  cut  into  cord  wood  rather  than 
left  standing,  and  if  his  right  to  leave  them  uncut  is  interfered 
with  even  by  mistake,  it  is  manifestly  just  that  the  consequences 
should  fall  upon  the  person  committing  the  mistake,  and  not 
upon  him.      Nothing   could   more  encourage   carelessness   than 
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the  acceptance  of  the  principle  that  one  who  by  mistake  performs 
labor  upon  the  property  of  another  should  lose  nothing  by  his  error, 
but  should  have  a  claim  upon  the  owner  for  remuneration.  Why 
should  one  be  vigilant  and  careful  of  the  rights  of  others  if  such 
were  the  law  ?  Whether  mistaken  or  not  is  all  the  same  to  him, 
for  in  either  case  he  has  employment  and  receives  his  remunera- 
tion ;  while  the  inconveniences,  if  any,  ai-e  left  to  rest  with  the 
innocent  owner.  Such  a  doctrine  offers  a  premium  to  heedlessness 
and  blunders,  and  a  temptation  by  false  evidence  to  give  an  inten- 
tional trespass  the  appearance  of  an  innocent  mistake. 

A  case  could  seldom  arise  in  which  the  claim  to  compensation 
could  be  more  favorably  presented  by  the  facts  than  it  is  in  this  ; 
since  it  is  highly  probable  that  tlie  defendant  would  suffer  neither 
hardship  nor  inconvenience  if  compelled  to  pay  the  plaintiffs  for 
their  labor.  But  a  general  principle  is  to  be  tested,  not  by  its 
operation  in  an  individual  case,  but  by  its  general  workings.  If 
a  mechanic  employed  to  alter  over  one  man's  dwelling-house  shall 
by  mistake  go  to  another  which  happens  to  be  unoccupied  and 
before  his  mistake  is  discovered,  at  large  expenditure  of  labor  shall 
thoroughly  overhaul  and  change  it,  will  it  be  said  that  the  owner, 
who  did  not  desire  his  house  disturbed,  must  either  abandon  it 
altogether,  or  if  he  takes  possession,  must  pay  for  labor  expended 
upon  it  whicli  he  neither  contracted  for,  desired  nor  consented  to  ? 
And  if  so,  what  bounds  can  be  prescribed  to  which  the  application 
of  this  doctrine  can  be  limited  ?  The  man  who  by  mistake  carries 
off  the  property  of  another  will  next  be  demanding  payment  for 
the  transportation  ;  and  the  only  person  reasonably  secure  against 
demands  he  has  never  assented  to  create  will  be  the  person  who, 
possessing  nothing,  is  thereby  protected  agamst  any  thing  being 
accidentally  improved  by  another  at  his  cost  and  to  his  ruin. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with  costs, 
and  a  new  trial  ordered. 

Judgme?it  reversed. 

NoTB  BT  TBX  RapoBTBa.--The  question  of  identity  dJacusaed  in  this  case  is  sometimes  ft 
dUBeolfc  one.  The  precise  line  at  which  the  identity  of  the  staple  loses  itself  in  the  artids 
manufbctiired  from  it,  is  not  always  easily  determinable. 

In  Snyder  ▼.  Vauz^  2  Rawle,  427,  where  a  willful  trespasser  had  cut  trees  Into  rails  and 
posts,  the  court  said:  ''  A  willful  trespasser  cannot  ^aoqulre  title  to  property,  merely  by 
^■tmwgfwg  it  from  one  article  into  another,  as  by  working  trees  cut  down,  into  shingles,  or 
Into  cord  wood,  logs,  or  rails.  And  that  the  law  has  been  so  from  time  immemorial,  is  erU 
dent  from  the  year  books,  where  it  is  said,  that  whatever  alteration  of  form  any  property 
anyinidaigOi  the  owner  thereof  may  take  it  in  its  new  shape,  provided  he  oan  prove  tha 
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Identity  of  theoriglnal  materials;  as  if  leather  be  made  into  8lioeB»  cioUi  into  ai 
trees  squared  Into  timber,  or  iron  made  into  bars."  So  held,  in  regard  to  tzees  oonvertad 
Into  shingles;  Betta  v.  Lee^  5  Johns.  M8;  wood  ooDverted  into  charcoal;  CVrtftT.Oroat, 
0  Johns.  168;  logs  converted  into  boards;  Broim  ▼.  JSose,  7  Cow.  66 ;  Baker  r.  Whtder^B 
Wend.  005;  and  black  salt  converted  into  peari ashes :BaheoekT.  OflZ,  10  Johns.  VT 

In  SQtbury  v.  McCX)on,  4  Denlo,  888,  acase  of  com  converted  into  whisky,  li  was  heU  bf 
theNew  York  Supreme  Court,  that  the  rulOi  that  proper^  wrongfliUy  taken  and  chsosed 
by  process  of  manufacture  into  a  different  species  of  property,  so  as  to  lose  its  ideottj, 
cannot  be  retaken  by  the  former  proprietor,  does  not  depend  on  the  motives  of  the  wronc* 
doer,  but  applied  as  well  to  the  csseof  a  willful  trespass,  as  to  a  taking  by  mlstsks.  Ttaii 
wss  reversed  on  appeal,  3  N.  Y.  879,  where  it  was  conceded  that  If  a  chattel  be  cuufsUsA 
by  an  innocent  purchaser  or  holder  into  a  thing  of  a  different  species,  as  where  vfaest  it 
made  into  bread,  olives  into  oil,  or  grapes  into  wine,  the  original  owner  cannot  redihnit. 
**  In  a  case  of  this  kind  the  change  in  the  species  of  the  chattel  is  not  an  intentionslwroag 
to  the  original  owner.  It  is  therefore  regarded  as  a  destruction  or  consumption  of  the 
original  materials,  and  the  true  owner  is  not  permitted  to  trace  their  Identity  loto  ths 
manufactured  article,  for  the  purpose  of  appropriating  to  his  own  use  the  labor  and  ddB 
of  the  innocent  occupant  who  ¥rrought  the  change ;  but  he  Is  put  to  his  action  lor  damsees 
as  for  a  thing  consumed,  and  may  recover  its  value  as  it  was  when  the  oonverrion  or  ooa- 
sumption  took  place.**    The  court  further  say,  page  886: 

**  There  is  great  confusion  in  the  books  upon  the  question,  what  constitutes  chsoge  sf 
Identity?  In  one  case  (5  Hen.  7,  fol.  15),  it  is  said  that  the  owner  may  reclaim  the  goods se 
long  as  they  may  be  known,  or,  in  other  words,  ascertained  by  inspection.  But  tUa  in 
many  cases,  Is  by  no  means  the  best  evidence  of  identity;  and  the  examples  put  by  vsy  of 
Illustration  serve  rather  to  disprove  than  to  establish  the  rule.  The  court  saj  that  If 
grain  be  made  into  malt  it  cannot  be  reclaimed  by  the  owner,  because  It  caooot  be 
known.  But  if  cloth  be  made  into  a  coat,  a  tree  into  square  timber,  orfron  into  a  tooL  It 
may.  •  Now,  as  to  the  cases  of  the  coat  and  the  timber  they  may  or  may  not  be  capable  of 
Identification  by  the  senses  merely,  and  the  rule  Is  entirely  uncertain  In  Its  sppUcadoa: 
and  as  to  the  iron  tool,  it  certainly  cannot  be  Identified  as  made  of  the  original  material, 
without  other  evidence.  This  illustration,  therefore,  contradicts  the  rule.  In  another 
case  (Moore's  Bep.  20)  trees  were  made  Into  timber,  and  it  was  adjudged  that  the  otroer 
of  the  trees  might  reclaim  the  timber,  ^'because  the  greater  part  of  the  snbslaacs 
remained. "  But  If  this  were  the  true  criterion  it  would  embrace  the  cases  of  wheat  made 
Into  bread,  milk  into  cheese,  grain  Into  malt,  and  others  which  are  put  Into  the  books  as 
examples  of  a  change  of  identity.  Other  writers  ssy  that  when  the  thing  Is  so  chsnged 
that  it  cannot  be  reduced  from  Its  new  form,  to  Its  former  state.  Its  Identify  Is  gone.  Bst 
this  would  include  many  cases  in  which  It  has  been  said  by  the  courts  that  the  Identltj  Is 
not  gone;  as  the  case  of  leather  made  into  a  garment,  logs  into  timber  or  bosrds,  doth 
Into  a  coat,  etc.  There  is,  therefore,  no  definite  settled  rule  on  this  question;  sad 
although  the  want  of  sucharule  may  create  embarrassment  In  a  case  In  tHilch  the  ova* 
seeks  to  reclaim  his  property  from  the  hands  of  an  honest  possessor,  ft  presents  no  dUB- 
culty  where  he  seeks  to  obtain  It  from  the  wrong-doer;  provided  the  <?m"nMm  law  sgnei 
with  thedvU  in  the  principle  applicable  to  such  a  case." 

Judge  Bbomson,  who  gave  the  prevailing  opinion  In  the  court  below,  was  a  member  of 
the  court  of  review,  and,  in  a  dissenting  ophiion,  made  the  following  observatloos  on  tke 
subject  of  Identity: 

'*  There  are  many  cases  where  the  title  to  a  personal  chattel  may  be  turned  into  a  wen 
right  of  action  without  the  consent  of  the  owner,  although  the  thing  was  taken  bja  vfl- 
ful  trenpasser,  or  even  by  a  thief.  If  a  man  steal  a  piece  of  timber,  and  place  It  ss  a  besD 
or  rafter  in  his  house,  or  a  nail,  and  drive  It  Into  his  ship,  or  paint,  and  put  It  upon  hit 
carriage,  the  owner  cannot  retake  his  goods,  but  is  put  to  bis  action  for  damages:  sad  tldi 
Is  so  In  the  dvil,  a»  well  as  at  the  common  law.  If  a  thief  take  water  from  anothsKs  da 
tern,  and  use  it  in  making  beer;  or  salt,  and  use  it  In  pickling  poik;  or  ftisL  and  use  Itia 
smoking  hams,  I  suppose  no  one  wUl  ssy,  that  the  owner  of  the  water,  the  asH  or  the  ftad 
may  seise  the  beer,  the  pork  or  the  hams.  And  there  Is  no  better  reasnn  for  giring  Ub 
the  new  product,  where  sand  Is  made  Into  gisss,  malt  Into  beer,  ood  Into  gas,  or  grals 
Into  whisky.    In  the  case  now  before  us,  the  dvOlans  woold  not  go  so  far  as  to  say  tbsl 
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the  owner  of  the  grain  mic^t  take  the  swine  which  were  fattened  on  the  refuse  of  the 
grain  after  it  bad  gone  throogh  the  process  of  distUlatloo .  And  yet  iithat  would  hardlj 
be  more  unjust  or  absurd  than  it  would  be  to  gi^e  him  the  whisky.  There  must  be  a 
limit  somewhere,  and  I  know  of  none  which  is  more  safe,  practical  and  Just,  than  that 
which  allows  the  owner  to  follow  a  chattel  until  it  has  either  been  changed  into  a  dilfereDt 
Mpedem^  or  been  adjoined  to  something  else,  which  Is  the  prlucipal  thing,  and  stops  there." 
The  doctrine  of  Sibibury  r.  McOnon,  was  applied  in  Jodin  ▼.  Cowe€,  60  Barb.  48,  where 
wool  had  been  partially  manufaotured  into  clothing. 

In  Boehweil  v.  JSaunders^  19  Barb.  488,  it  was  held  by  a  majority  of  the  court,  obtter, 
that  '*if  the  plalntiirs  did  not  take  the  logs  from  the  land,  but  purchased  them  in  good 
fisith,  and  sawed  them  into  lumber,  believing  they  were  his  own  property,  the  defendants 
faaveno  right  to  take  the  property  from  them." 

Mr.  Schouler  states  the  rule  se  follows  (2  Pers.  Prop.  87):  "Upon  the  whole,  this  modem 
doctrine  of  accession  appears  to  be  thus  properly  summed  up:  One,  whose  personal  prop- 
erty has  been  taken  by  another  without  authority,  msy  follow  and  reooTer  it  from  any 
willful  trespasser  who  has  woriced  it  into  the  composition  of  any  chattel  which  presents 
the  appropriated  materials  as  still  capable  of  identification;  and  even,  according  to  the 
New  York  cases,  where  the  materials  taken  cannot  be  identified  in  the  new  product. 
Even  where  the  trespass  was  not  willful,  but  accidental,  as  through  some  mistake  of  fact, 
aiMl  the  materials  taken  can  stfll  be  Identifled,  and  the  labor  and  materials  of  the  tres- 
passer are  not  shown  to  have  gone  farther  than  the  appropriated  materials  toward  pro- 
ducing the  present  valuable  chattel,  the  owner  of  the  materials  is  still  entitled  to  the  chat- 
tel. But  where  no  element  of  willfulness  or  intentional  wrong  whatever  appears  on  the 
part  of  him  who  applied  another's  materlalB,  and  theidehtity  of  those  materials  has  form- 
ally disappeared  in  the  new  product,  or  where  it  can  be  shown  that  his  own  labor  and 
materials  contributed  more  to  the  value  of  the  present  chattel  than  those  materials  which 
he  took  without  intending  a  wrong,  be  shall  still  keep  the  chattel  as  his  own,  making,  bow- 
ever,  due  compensation  to  the  owner  of  the  materials  for  what  be  took .  The  true  object 
of  the  rule  Is,  first  of  all,  to  protect  owners  whose  rights  of  property  are  invaded;  next,  to 
secure  an  Involuntary  or  casual  trespasser,  who  has  expended  of  his  own  in  good  faith, 
from,  punishment  more  severe  than  mere  carelessness  or  honest  error  deserves." 

Althou^,  as  we  have  seen  from  the  principal  case,  one  cannot  demand  compensation 
for  his  voluntary  additions  to  the  value  of  another^s  property,  without  the  assent  of  the 
owner.  In  an  action  for  the  value  of  what  he  has  thus  bestowed,  yet  where  he  stands  on 
the  defensive,  and  is  sued  for  the  value  of  the  property,  he  will  be  compensated  for  such 
additions  whenever  he  has  acted  in  good  faith.  Thus,  in  the  principal  case,  if  the  plain- 
tiff had  retained  possession  of  the  wood,  and  forced  the  defendant  to  sue  for  it  or  for  dam- 
ages for  Its  conversion,  he  would  have  received  the  advantage  of  what  labor  he  had  in  good 
faith  bestowed  on  It  In  fitting  it  for  market.  This  is  certainly  the  law  in  this  countiy,  in 
trespass  and  trover,  and  in  replevin  where  the  property  itself  is  not  recovered.  The  rule 
as  to  a  willful  trespasser  Is  undoubtedly  diiferent. 

In  Refd  v.  ^irbaitlcH,  18  C.  B.  789,  trover  for  a  ship  which  had  been  greatly  improved 
after  ooavenlon,  the  measure  of  damages  was  held  to  be  the  value  at  the  time  of  conver- 
skm.  ICAmjB,  J. ,  said .  "It  may  be  that  the  wrong-doer,  who  acquires  no  property  in  the 
thing  be  converts,  acquires  no  lien  for  what  he  expends  upon  it ;  and  the  owner  may  bring 
detinue  or  trover.  But  it  does  not  follow  that  if  the  owner  brings  trover,  he  is  to  recover 
the  full  value  of  the  thing  in  its  improved  state.  The  proper  measure  of  damages,  as  it 
seems  to  me,  is  the  anootmt  of  the  pecuniary  loss  the  plaintiffs  have  sustained  by  the  con- 
version  of  the  ship."  Jbrvis,  C.  J. :  "  That  is  what  she  was  really  worth  when  the  defendants 
converted  her ;  the  plaintiffs  have  lost  the  value  of  the  vessel  before  the  defendants  began 
to  lav  out  money  upon  her  " 

The  early  New  York  cases  cited  above  were  all  cases  of  willful  trespass,  but  in  recent 
New  York  cases  the  doctrine  as  to  an  unintentional  trespasser  was  differently  held. 

lo  Ahnrn  v  If/urm,  14  Blatchf.  406,  A.  had  delivered  wool  and  yam  to  O.  to  be  manufac 
turei  into  doth,  at  a  spedfled  price,  the  materials  and  the  product  to  be  conthiuously  the 
property  of  A.  O.  beffan  the  manufacture,  adding  materials  to  a  large  amount  by  mixture 
with  toe  original;  but  becoming  bankrupt,  the  partly  manufactured  goods  came  into  the 
of  his  assignee,  from  whom  A.  demanded  them,  oirering  to  pay  the  charges. 
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The  assignee  did  not  comply,  but  finished  the  manufacture,  expendinj^  some  f80O,  and  nld 
the  whole  for  some  $3,300.  The  materials  as  they  came  to  his  hands  were  not  worth  over 
$600.  In  ar  action  of  trover  by  A.  against  the  assignee,  held  that  he  oould  recover  Uw 
avails  i*)ss  the  cost  of  the  materials  furnished  by  O.  and  by  the  defendant,  and  the  ooBt  of 
manufacture.  The  court  said  :  ''But  courts  have  not  been  satisfied  with  a  rigid 
which  would  invariably  permit  a  plaintiff  to  recover  the  enhanced  value,  without 
deduction  for  the  labor  and  expenses  which,  in  the  absence  of  fraud,  have  been  bestowed 
by  the  defendant  upon  such  property,  and  have  not  enforced  the  rule  to  its  full 
Citing  Wood  v.  Morewood,  8  Ad.  &  El.  (N.  S.)  440  ;  Hilton  v.  Woods,  L.  K..  483  Bq.  4; 
iamUi  v.  Betijamiti,  15  Conn.  847;  SilOmry  v.  MeCoon^  4 Denio,  838. 

In  Hyde  v.  Cookaon,  21  Barb.  OS,  O.  had  agreed  to  tan  a  quantity  of  hides  beIongiii|r  to  the 
plaintiffs,  and  manufacture  them  into  leather,  and  return  it  to  the  plaintiffs.  After  partially 
doing  the  work,  he  became  insolvent,  and  made  an  assignment  to  the  defendants  for  the  1 
eflt  of  creditors,  and  they  refused  on  demand  to  deliver  them  to  the  plaintiff.  In  an  i 
for  the  conversion,  the  measure  of  damages  was  held  to  be  the  value  of  the  plalntiffB* 
interest  in  the  hides,  and  not  the  enhanced  value  when  ^ey  had  been  maaufactoxed  inio 
leather.  The  court  said  :  '*  When  the  plaintiffs  have  Judgment  for  the  full  value  of  their 
interestin  the  subject-matter  of  the  contract,  is  not  that  a  full  satisfaction,  wfthont  de- 
priving the  defendants  of  the  entire  value  of  tlie  labor  and  expenditures  put  upon  it  in  good 
faith  ?  In  acquiring  title  to  property  by  accession,  the  law  makes  a  distinction  between  a 
willful  and  an  involuntary  wrong-doer.  The  former  never  can  acquire  the  title,  however 
great  the  change  wrought  in  the  original  article  may  be,  while  the  latter  may .  This  is  the 
precise  question  in  the  celebrated  icase  of  SUiimry  v.  3fcCoon.^^  The  court  dte  the  earij 
cases  of  Bnywn  v.  Sax,  and  Baker  v.  Wlieeler^  as  recognizing  this  distinction. 

In  regard  to  the  severance  of  coal  from  the  mine,  a  peculiar  doctrine  has  be«!i  held  tnaone 
cases,  by  which,  although  the  trespasser  is  not  allowed  for  his  digging,  yet  is  allowed  for 
the  expehse  of  bringing  the  coal  to  the  mouth  of  the  pit. 

Thus,  in  Martin  v.  Porter,  5  M.  A  W.  851,  an  action  of  trespass,  the  court  said  the  meas- 
ure of  damages  in  such  a  case  was  the  value  of  the  coals  at  the  time  the  defendant  hepi" 
to  take  them  away,  i.  e.  their  valae  at  the  pit's  mouth.  The  court  said,  the  |4ainttff  *'  had 
a  right  t-o  them  without  being  subject  to  the  expense  of  getting  them,  whidi  was  a  witmy- 
ful  act  by  the  defendant,  and  for  which  the  defendant  cannot  churn  to  be  reimbuned.** 

In  Mor^n  v.  PouxH,  3  Ad.  &  El.  (N.  S.)  378,  an  action  of  trespass  for  digging  ooalainthe 
plaintiff's  mine,  the  court  held  that  the  value  of  the  coals  was  the  sale  price  at  the  pit*a 
mouth,  after  deducting  the  expense  of  carrying  the  coals  thither  from  the  place  where  they 
were  dug.  In  this  case  the  court  adopted  the  rule  laid  down  in  Martin  v.  Piirt^r,  6  H.  ft 
W.  351,  and  said :  ** The  defendant  had  no  right  to  be  reimbursed  for  his  own  unlawfkd 
act  in  procuring  the  coal ;  nor  can  he,  properly  speaking,  bring  any  idiarge  against  the 
plaintiff  for  labor  expended  upon  it.  But  it  could  have  no  value  as  a  salable  article  with- 
out being  taken  from  the  pit;  any  one  purchasing  it  there  would  as  of  coone  have  dedncted 
from  the  price  the  cost  of  bringing  it  to  the  pit's  mouth . "  The  question  of  good  faith  was 
allowed  to  influence  the  recovery  in  Wood  v.  Moreheady  3  Ad.  &  £1.  (N.  S.)  440  ;  but  this 
case  does  not  seem  to  have  been  followed .  These  cases  were  recognised  by  the  Court  of 
Chancery  in  Hilton  v.  Woods,  L.  R.,  4Eq.  441. 

The  English  coal  cases  are  reviewed,  and  their  doctrine  is  adopted,  in  ZnCwis,  etc.,  R,  A 
Coal  Co.  V.  Ogle,  82  111.  627;  25  Am .  Rep.  842,  and  the  same  rule  Is  followed  in  Barton  Goal 
Co.  V.  Cor,  89  Md.  1.  This  case  contains  a  learned  review  of  the  authorities,  T^'*e<«^h  and 
American.  As  to  the  form  of  action,  the  court  there  remark :  '  *  We  do  not  understand 
that  the  defendants  contend  that  a  different  rule  of  damages  prevails  in  trespaas  qMore 
clatuntm  f regit  and  trover,  or  that  any  objection  is  made  to  the  rulings  in  consequence  of  the 
form  of  action.  Although  such  a  distinction  is  adverted  to  in  some  of  the  authoritiea.  tt  iqypUea 
rather  to  the  allowances  to  be  made,  in  consequence  of  the  time  and  mode  of  the  '<*»«"«^»**<, 
than  to  any  variance  in  the  principle  of  right,  in  adjusting  the  compensation,  except  where 
circumstances  of  aggravation  are  relied  on  in  trespass.  Majrne,  in  his  work  on  Damagea, 
2dO,  states  the  rule  as  being  the  same  in  both  forms  of  action. 

On  the  other  hand,  in  Fonyth  v.  WeOs,  41  Fenn.  St  291,  it  was  held  that  the  mramiro  of 
damages  was  the  value  of  the  coal  inplaee.  This  was  trover,  and  the  coal  had  been  takaa 
under  mistake  of  boundaries.  The  court  refer  to  Ifortin  v.  Porim'  and  Morgan  v.  B9WiB» 
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anduy,  "  Weprafer  the  rale  In  Wood  ▼.  Morewood^  where  Pabxb,  B.,  decided,  in  a 
eC  trover  for  taUiig  coale,  that  if  the  defendant  acted  fairiy  and  htmest^,  In  the  ftill  belM 
eC  hie  right,  then  the  fair  measure  of  damages  Is  the  fair  value  of  the  ooals,  as  if  the  oool 
isld  had  been  pundiased  from  the  plaintiffs."  In  this  ease,  atUbury  ▼.  MeConn,  as  de* 
eided  by  the  Supreme  Oourt,  is  cited  as  authority,  trithont  notSdng  that  it  had  been  over* 
ruled.  The  court  further  remarlc,  "  If  the  defendant  in  this  esse  was  guilty  of  no  intea- 
tiooal  wrong;  he  ought  not  to  have  been  charged  with  the  value  of  the  coal  after  be  had 
been  at  the  expense  of  mining  it." 

Herdle  ▼.  Fouha  66  Penn.  Bt,  178,  was  replevin  for  logs  inadvertently  cut  on  the  land  of 
another,  and  carrtod  down  to  a  boom,  and  the  measure  of  damages  was  held  to  be  the 
value  of  the  logs  in  the  boom,  less  the  ooet  of  cutting,  hauling  and  driving.  The  court  sayi 
"  Such  a  standard  of  damages  growing  out  of  the  nature  of  the  act,  and  the  form  of  action. 
Is  reasonable,  and  does  Justice  to  both  parties.  It  saves  to  the  otherwise  innocent  d» 
fandant  his  labor  and  money  and  gives  to  the  owner  the  enhancement  of  the  value  of  his 
property  growing  out  of  other  drcumstanoes,  such  as  a  rise  in  the  market  price,  a  diffeiw 
ence  in  price  between  localities,  or  other  adventitious  causes.  '*  In  HUl  ▼.  Canfldd,  66  Penn. 
BL  4.'VI,  trorer  for  saw  logs,  the  same  rule  was  held.  The  court  said :  **  U  there  be  oases 
in  which  more  than  compensation  may  be  allowed  in  trover,  and  I  admit  there  are,  they  are 
cases  of  heirlooms,  family  pictures  and  the  like,  taken  and  converted,  and  also  where 
tiiere  are  circumstanoes  of  fraud,  violence  and  outrage." 

QoUer  ▼.  Fett,  80  Gal.  480,  was  an  action  for  wrongfully  removing  the  gold  bearing 
earth  from  a  dalm,  and  extracting  the  gold.  The  value  of  the  gold,  less  the  expense  of 
digging  and  separating  it  from  the  realty,  so  as  to  make  it  personal  property,  was  held  to 
be  the  measure  of  damages.    This  was  based  on  Mdye  v.  Tappan^  83  CaL  806. 

In  Cwihing  v.  Lonof eUow,  96  Me.  806,  trespass  for  mill  logs  cut  on  plaintiff *s  land  and  re* 
moved  to  a  distance  therefrom,  the  measure  of  damages  was  held  to  be  the  value  of  the  logs 
as  it  was  the  moment  after  they  were  severed  from  the  soil.  See,  also,  iif  oody  v.  WhUneift 
86  Id.  174,  where  the  court  say  *^  it  Is  difficult  to  perceive  why  a  more  rigid  rule  should  be 
applied  to  a  defendant  in  an  action  of  trover  than  to  one  of  trespass." 

Weynumth  ▼.  CMeago  and  North  Weniem  BeMway  Co.,  17  Wis.  660,  was  an  action  of 
damages  for  conversion  of  cord  wood  by  the  defendant.  The  wood  had  been  cut  taj 
the  plaintiff  at  F.,  and  carried  by  the  defendant  to  J.,  and  the  measure  of  damages  was 
held  to  be  the  value  at  F^  the  wood  having  been  Innocently  taken  and  mingled  with  the 
defendant*s  wood  so  that  It  could  not  be  identified.  The  court  nay:  "  In  determining  the 
<inestion  of  recaption,  the  law  must  either  allow  the  owner  to  retake  the  property,  or  U 
most  hold  that  he  nas  lost  his  right  by  the  wrongful  act  of  another.  If  retaken  at  aU,  it 
must  be  taken  as  it  is  found,  though  enhanced  In  value  by  the  trespasser.  It  cannot  be 
restored  to  its  original  condition.  The  law  therefore  being  obliged  to  say  either  that  the 
wrong-doer  shall  lose  his  labor,  or  the  owner  lose  his  right  to  take  the  property  wherever 
he  may  find  it,  very  properly  decides  In  favor  of  the  latter.  But  where  the  owner  volun- 
tarily waives  Che  right  to  reclaim  the  property  itself,  and  sues  for  the  damages,  the  diffi- 
culty of  separating  the  enhanced  value  from  the  original  value  no  longer  exists.  It  Is  then 
entirely  practicable  to  give  the  owner  the  entire  value  that  was  taken  from  him,  which  cer> 
tainly  seems  to  be  all  that  natural  justice  requires,  without  adding  to  it  such  value  as  the 
property  may  have  afterward  acquired  trom  the  labor  of  the  defendant.  In  the  case  of 
recaption  the  law  does  not  allow  it  because  it  is  absolute  justice  that  the  original  owner 
should  have  the  additional  value,  but  because  the  wrong-doer  has  by  his  own  act  created  a 
fltate  effects  where  either  he  or  the  owner  must  lose  something.  There  the  law  says  the 
wrong-doer  shall  lose.  But  if  the  owner  chooses  to  resort  to  another  remedy,  in  appljring 
which  the  law  may  give  him  full  compensation  for  all  that  he  has  lost,  without  comx)eIling 
the  wrong-doer  to  pay  more,  I  see  no  reason  why  that  should  not  be  the  rule.  The  value 
of  the  property  at  the  moment  of  conversion,  with  such  increase  as  it  may  have  received 
from  the  fluctuations  of  the  market,  or  other  causes  independent  of  the  acts  of  the  defend- 
ant, should  be  the  measure  of  damages."  The  court  disapprove  of  Brown  v.  Sor,  and 
foDow  the  Maine  and  Pennsylvania  cases,  which  "  hold  that  In  trover,  at  least  where  the 
property  was  taken  by  mistake,  the  rule  of  damages  should  be  the  same  as  in  trespass— 
that  is,  the  value  where  first  taken. *^ 

In  WUiOhater  y.  Orafg,  88  Mich.  805,  which  was  trover  for  convenlon  of  timber  bfi 
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ting  the  same  by  mistake  and  transporting  it  to  Ohio,  the  measure  of  damages  was  bddto 
be  the  value  where  taken,  or  the  value  in  Ohio  less  the  defendant's  expenses  In  cutting  and 
transportation.  The  court  held  that  in  the  absence  of  ftaud,  violence,  or  willful  neisUgeiioo 
or  wrong,  the  proper  measure  of  damages  in  trover,  as  in  other  like  actions,  is  a  oompca- 
saUon  for  the  actual  injury.  The  court  learnedly  review  all  the  authorities,  and  <Aa8rfe! 
'*  In  this  case  each  has  an  interest  in  the  logs;  the  plaintiff  as  assigDee  of  the  oiiginil 
owner ;  the  defendant  by  largely  increasing  their  value  in  good  faith.  Each  shouldbe  pio- 
tected  in  his  rights  and  thus  as  nearly  as  possible  substantial  justice  be  done.  Tb  aOov 
plaintiff  to  recover  what  he  here  seeks  would  be  to  break  down  all  distinction  between  lbs 
willful  and  the  involuntary  trespasser  ;  a  distinction  which  is  based  upon  sound  legal  pciB> 
dples,  and  which  is  applied  in  aU  other  forms  of  action.*^ 

In  Swift  V.  Barnum^  88  Conn.  623,  which  was  trover  for  hats  seiaed  by  the  dMriff,tl» 
court  charged  that  if  the  plaintiff  merely  delivered  the  hat  bodies  and  fur  to  the  jadgmeaft 
debtor  to  be  manufactured  Into  hats,  and  had  never  parted  with  his  proper^,  he  was  enti- 
tled not  to  the  full  value  of  the  manufactured  hats,  but  the  value  of  the  hat  bodies  andftir, 
this  was  held  correct . 

In  Heard  v .  James^  49  Miss.  896,  which  was  replevin  for  staves  manufactured  by  the  da* 
fendant  from  trees  cut  on  the  plaintifTs  land,  it  was  held  that  damages  should  be  awarded 
as  in  trespass  ;  should  be  determined  by  the  animus  of  the  conversion;  and  that  if  the  act 
was  in  good  faith,  they  should  be  only  for  the  value  of  the  property  at  the  time  it  wai 
taken.  The  court  say:  *'  It  has  been  much  canvassed  in  the  courts,  whether  the  fonn  of 
the  action,  as  trover,  trespass,  or  replevin  should  influence  the  amount  of  pecuniaiy  reoov- 
eiy."  **The  tendency  of  the  modem  cases  is  to  hold,  that  if  by  mistake,  or  withoat  ftDtea* 
tional  wrong,  trees  are  cut  and  converted  into  some  other  form  more  valuable,  the  jvy 
ought  to  deduct  from  the  estimation,  the  value  of  the  time,  labor,  and  skill  bestowed  upon 
them  bj  the  defendant.  But,  on  the  other  hand,  if  the  defendant  has  been  a  wanton  or 
willing  trespasser,  or  if  after  his  mistake  as  to  the  ownership  was  discovered,  he  does  not 
act  fUrly  with  the  plaintiff,  then  the  juiy  may  disregard  a  partial  or  full  estimatkm  of  tlM 
enhanced  value  (sic).  Such  was  the  principle  deduced  by  Mr.  Sedowiok  from  the  decii- 
ions.  *If,*  says  he,  *■  the  property  had  been  altered  or  increased  in  value,  it  would  depend 
(as  to  amount  of  recovery)  on  the  character  of  the  conversion;  if  that  were  willfti],  the 
value  of  the  articles  so  increased  would  be  the  rule.*  *  But  if  the  act  were  bona  fde^  tiM 
rule  would  be  to  allow  the  defendant  for  whatever  value  his  labor  had  bestowed  upon  tiie 
property .  *  Sedg.  on  Meas.  of  Dam.  578 .  Whilst  the  authorities  do  not  bannonlsB  on  tha 
subject,  we  think  this  rule  comports  with  reason  and  morality." 

In  Smith  v.  Oonder^  88  Ga.  8S3,  trespass  for  felling  and  carrying  away  trees,  afterwafd 
converted  into  cross-ties  and  cord  wood,  the  measure  of  damages  was  placed  at  the  valna 
of  the  trees  at  the  time  when  and  the  place  where  they  were  felled.  This  was  baaed  on 
the  forms  of  declaration,  and  the  court  said:  " Had  the  declaration  been  for carryiag 
away  the  cross-ties  and  the  wood,  the  question,  whether  the  damages  would  have  l)eenUia 
value  of  the  cross-ties  and  the  wood,  or  that  value  less  the  cost  of  converting  the  trees  imo 
tiw  cross-ties  and  the  wood,  would  have  been  a  doubtful  and  a  different  question.** 
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(37  Mich.  342.) 

BaUroad  ticket  as  evidence  ofpaesenger'g  riffhie. 

Where  a  passenger  on  a  railroad  train,  who  had  paid  his  fare  to  a  point  beyond 
that  evidenced  by  his  ticket,  refused  on  the  demand  of  the  conductor  to  pay 
the  regular  additional  fare,  and  was  consequently  ejected  from  the  train» 
keUL^  that  he  could  not  maintain  an  action  of  trespass  on  the  case  against 
the  railroad  company  for  such  expulsion.  Semble,  that  his  remedy  was  an 
action  for  breach  of  contract. 

TRESPASS   on  the  case  for    damages.     The    defendant  had 
jadgment     The  opinion  states  the  facts. 

Ball  &  Owetiy  for  plaintiff  in  error,  cited  Quimhy  v.  Vanderbilt, 
17  N.  Y.  306;  Van  BuskirkY.  Roberts,  31  id.  661;  Pullman  Palace 
Oar  Co.  V.  Reed,  75  HI.  125;  (7.,  B.  £  Q.  R,  R.  Co.  v.  Oriffin,  68 
id.  499. 

W.  P.  Hedly  and  ff.  F.  N.  Lothrop,  for  defendant  in  error. 

Marston,  J.  This  is  an  action  on  the  case  brought  to  recover 
damages  for  being  unlawfully  ejected  and  put  off  a  train  of  cars 
by  the  conductor  of  the  train.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  show  that  on  the  evening  of  January  29th,  1876^ 
he  went  to  the  regular  ticket  office  of  the  defendant  at  Ishpeming 
and  asked  for  a  ticket  to  Marquette,  presenting  to  the  agent  in 
charge  of  the  office  one  dollar  from  which  to  make  payment  there- 
for; that  the  agent  received  the  money,  handed  plaintiff  a  ticket 
and  some  change,  retaining  sixty-five  cents  for  the  ticket,  the 
regular  faro  to  Marquette;  that  the  plaintiff  did  not  attempt  to 
read  what  was  on  his  ticket,  nor  did  he  count  the  change  received 
back  until  next  morning  or  notice  it  until  then  ;  that  he  went  on 
board  the  train  bound  for  Marquette,  and  after  the  train  left 
the  station  the  conductor  took  up  the  ticket,  giving  him  no 
cheok  to  indicate  his  destination,  but  at  the  time  telling  him 
his  ticket  was  only  for  Morgan;  that  when  the  train  reached  Mor- 
gan the  conductor  told  the  plaintiff  he  must  get  off  there  or  pa/ 
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more  fare ;  that  if  he  wanted  to  go  to  Marquette  he  must  pay  thirty- 
five  cents  more.  Plaintiff  insisted  he  had  paid  his  fare  and  pur- 
chased his  ticket  to  Marquette  and  refused  to  pay  the  additional 
fare^  whereupon  he  was  ejected  from  the  train,  etc  On  the  part 
of  the  defendant  evidence  was  given  tending  to  show  that  the 
ticket  purchased  and  presented  to  the  conductor  was  in  factft 
ticket  for  Morgan  and  not  for  Marquette.  Under  the  pleadings 
and  charge  of  the  court  other  evidence  in  the  case  and  questions 
sought  to  be  raised  need  not  be  referred  to,  and  as  the  real  gist  of 
ihe  action  was  for  the  expulsion  from  the  cars  by  the  oondactori 
the  above  statement  is  deemed  sufficient  to  a  proper  uAderstanding 
of  the  case. 

An  erroneous  [impression  seems  to  prevail  with  many  that  where 
the  conductor  of  a  passenger  train  ejects  therefrom  a  passenger 
who  has  paid  his  fare  to  a  point  beyond,  but  has  lost  or  mislaid  his 
ticket,  or  whose  ticket  does  not  entitle  him  to  proceed  farther,  or 
upon  that  train,  that  the  company  is  liable  in  an  action  at  law  for 
all  damages  which  the  party  may  in  anyway  have  sustained  in  con* 
sequence  of  the  delay,  mortification,  injury  to  his  health  or  other- 
wise, and  that  the  passenger  is  under  no  obligation  to  prevent  or 
lessen  the  damages  by  payment  of  the  necessary  additional  fare 
to  entitle  him  to  complete  his  journey  without  interruption.  Al- 
though such  damages  were  claimed  in  this  case,  under  our  present 
view  it  will  be  unnecessary  to  discuss  this  question  any  farther  at 
present. 

What  then  is  the  duty  of  the  conductor  in  a  case  like  the  pres- 
ent? and  what  <are  the  passenger's  rights?  In  considering  tbeee 
questions  we  cannot  shut  our  eyes  to  the  manner  and  method  which 
railroad  companies  and  common  carriers  generally  have  adopted  in 
order  to  successfully  carry  out  their  business.  The  view  to  be  taken 
of  these  questions  must  be  a  practical  one,  even  although  it  may 
work,  perhaps,  injustice  in  some  special  and  particular  cases,  result- 
ing, however,  in  great  part,  if  not  wholly,  from  other  causes.  In  Dag 
V.  Owen,  5  Mich.  521,  Mr.  Justice  Maniokg,  in  speaking  of  the 
rules  and  regulations  of  common  carriers,  said,  ''  All  rules  and 
regulations  must  be  reasonable,  and  to  be  so,  they  should  have  for 
their  object  the  accommodation  of  the  passengers.  Under  this  head 
we  include  every  thing  calculated  to  render  th^  transportatioo 
most  comfortable  and  least  annoying  to  passengers  generally  ;  not 
to  one,  or  two^  or  any  given  number  carried  at  a  particular  time. 
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but  to  a  large  majority  of  the  passengers  ordinarily  carried.  Sach 
roles  and  regnlations  should  aJso  be  of  a  permanent  natare>  and 
not  be  made  for  a  particular  occasion  or  emergency.^ 

It  is  within  the  common  knowledge  or  experience  of  all  trarel- 
lers  that  the  nniform  and  perhaps  the  universal  practice  is  for  rail- 
road companies  to  issue  tickets  to  passengers  with  the  places  desig- 
nated thereon  from  whence  and  to  which  the  passenger  is  to  be 
carried  ;  that  these  tickets  are  presented  to  the  conducter  or  per- 
son in  charge  of  the  train,  and  that  he  accepts  unhesitatingly  of 
such  tickets  as  evidence  of  the  contract  entered  into  between  the 
passenger  and  his  principal.  It  is  equally  well  known  that  the 
conductor  has  but  seldom  if  ever  any  other  means  of  ascertaining, 
within  time  to  be  of  any  avail,  the  terms  of  the  contract,  unless-  he 
relies  upon  the  statement  of  the  passenger,  contradicted  as  it 
would  be  by  the  ticket  produced,  and  that  even  in  a  very  large 
majority  of  cases,  owing  to  the  amount  of  business  done,  the  agent 
in  charge  of  the  office,  and  who  sold  the  ticket,  could  give  but 
Tsry  little  if  any  information  upon  the  subject.  That  this  system 
of  issuing  tickets,  in  a  very  large  majority  of  cases,  works  well, 
causing  but  very  little,  if  any,  annoyance  to  passengers  generally, 
mast  be  admitted.  There  of  course  will  be  cases,  where  a  passen- 
ger who  has  lost  his  ticket,  or  where  through  mistake  the  wrong 
ticket  has  been  delivered  to  him,  will  be  obliged  to  pay  his  fare  a 
second  time  in  order  to  pursue  his  journey  without  delay,  and  if 
unable  to  do  this,  as  will  sometimes  be  the  case,  very  great  delay 
and  injury  may  result  therefrom.  Such  delay  and  injury  would 
not  be  the  natural  result  of  the  loss  of  a  ticket  or  breach  of  the 
contract,  but  would  be,  at  least  in  part,  in  consequence  of  the 
pecuniary  circumstances  of  the  party.  Such  cases  are  exceptional, 
and  however  unfortunate  the  party  may  be  who  is  so  situate,  yet 
we  mast  remember  that  no  human  rule  has  ever  yet  been  devised 
that  would  not  at  times  injuriously  affect  those  it  was  designed  to 
accommodate.  This  method  of  purchasing  tickets  is  also  of  decided 
advantage  to  the  public  in  other  respects  ;  it  enables  them  to  pur* 
chase  tickets  at  times  and  places  deemed  suitable,  and  to  avoid 
thereby  the  crowds  and  delays  they  would  otherwise  be  subject  to. 
Were  no  tickets  issued  and  each  passenger  compelled  to  pay  his 
fare  apon  the  cars,  inconvenience  and  delay  would  result  there- 
from, or  the  officers  in  charge  of  the  train  to  collect  fares  would  be 
imozeafled  in  numbers  to  an  unreasonable  extent,  while  at  fairs  and 
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places  of  public  amusement  where  tickets  are  issued  and  sold  eati- 
tling  the  purchaser  to  admission  and  a  seat,  we  can  see  and  appre* 
ciate  the  confusion  which  would  exist  if  no  tickets  were  sold,  or  if 
the  party  presenting  the  ticket  were  not  upon  such  occasions  to  be 
bound  by  its  terms. 

How,  then,  is  the  conductor  to  ascertain  the  contract  entered  into 
between  the  passenger  and  the  railroad  company  where  a  ticket  is 
purchased  and  presented  to  him  ?  Practically  there  are  but  two 
ways  —  one,  the  evidence  afforded  by  the  ticket ;  the  other,  the 
statement  of  the  passenger  contradicted  by  the  ticket.  Which 
should  govem  ?  In  judicial  inyestigations  we  appreciate  the  ne- 
cessity of  an  obligation  of  some  kind  and  the  benefit  of  a  cross-exami- 
nation. At  common  law  parties  interested  were  not  competent  wit- 
nesses, and  even  under  our  statute  the  witness  is  not  permitted,  in 
certain  cases,  to  testify  as  to  facts  which,  if  true,  were  equally 
within  the  knowledge  of  the  opposite  party,  and  he  cannot  be  pro- 
cured. Yet  here  would  be  an  investigation  as  to  the  terms  of  a 
contract,  where  no  such  safeguards  could  be  thrown  around  it,  and 
where  the  conductor,  at  his  peril,  would  have  to  accept  of  the 
mere  statement  of  the  interested  party.  I  seriously  doubt  the 
practical  workings  of  such  a  method,  except  for  the  purpose  of 
encouraging  and  developing  fraud  and  falsehood,  and  I  doubt  if 
any  system  could  be  devised  that  would  so  much  tend  to  the  dis- 
turbance and  annoyance  of  the  travelling  public  generally.  There 
is  but  one  rule  which  can  safely  be  tolerated  with  any  decent  regard 
to  the  rights  of  railroad  companies  and  passengers  generally.  As 
between  the  conductor  and  passenger,  and  the  right  of  the  latter 
to  travel,  the  ticket  produced  must  be  conclusive  evidence,  and  he 
must  produce  it  when  called  upon,  as  the  evidence  of  his  right  to 
the  seat  lie  claims.  Where  a  passenger  has  purchased  a  ticket  and 
the  conductor  does  not  carry  him  according  to  its  terms,  or,  if  the 
company,  through  the  mistake  of  its  agent,  has  given  him  the 
wrong  ticket,  so  that  he  has  been  compelled  to  relinquish  his  seat, 
or  pay  his  fare  a  second  time  in  order  to  retain  it,  he  would  have 
a  remedy  against  the  company  for  a  breach  of  the  contract,  but  he 
would  have  to  adopt  a  declaration  differing  essentially  from  the  one 
resorted  to  in  this  case. 

We  have  not  thus  far  referred  to  any  authorities  to  sustain  the 
views  herein  taken.  If  any  are  needed,  the  following,  we  think, 
will  be  found  amply  sufficient,  and  we  do  not  consider  it  necessary 
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to  analyze  or  review  them.  Totvnsend  v.  JV".  Y.  0.  £  If.  R.  R.  R* 
Co.,  56  N.  Y.  298;  s.  c,  15  Am.  Rep.  419;  Hibhard  v.  N.  Y.  S  E. 
R.  R.,  15  id.  470;  Bennett  v.  JV.  Y  C.  &H.  R.  R.,  5  Hun,  600; 
Downs  T.  JV;  Y  £  N.  H.  R.  R.,  36  Conn.  287;  8.  c,  4  Am.  Rep. 
77;  C,  B.  S  Q.  R.  R.  v.  Griffln,  68  111.  499;  Pullman  P.  C.  Co.y. 
Reed,  75  id.  125;  Shelton  v.  Lake  Shore,  etc.,  Ry.  Co.,  29  Ohio  St  214. 
I  am  of  opinion  that  the  judgment  should  be  affirmed  with 
/sosts. 

CooLEY,  C.  J.,  concurred. 

Ora VES,  J.  By  mistake  the  company's  ticket  agent  issued  and 
plaintiff  accepted  a  ticket  covering  a  shorter  distance  than  that 
bargained  and  paid  for;  and  having  ridden  under  it  the  distance 
which  it  authorized  and  refusing  to  repay  for  the  space  beyond,  the 
plaintiff  was  removed  from  the  cars. 

This  removal  may  or  may  not  have  constituted  a  cause  of  action, 
but  it  is  not  the  cause  of  action  charged.  The  declaration  sets  up 
that  plaintiff's  ticket  was  a  proper  one  for  the  whole  distance,  and 
that  he  was  removed  in  violation  of  the  right  which  the  ticket 
made  known  to  the  conductor. 

There  was  no  proof  of  the  case  alleged,  and  I  agree  therefore  in 
affirming  the  judgment. 

Campbell,  J.  The  plaintiff's  cause  of  action  in  this  case  was 
for  the  failure  of  the  company  to  carry  him  to  a  destination  to 
irhich  he  had  paid  the  passage-money,  and  the  immediate  occasion 
for  his  removal  from  the'cars  was  that  he  was  given  a  wrong  ticket, 
and  was  not  furnished  with  such  a  one  as  the  conductor  was 
instracted  to  recognize  as  entitling  him  to  the  complete  carriage. 
His  declaration  should  have  been  framed  on  this  theory.  Had  it 
l)een  so  framed  I  am  not  prepared  to  say  that  he  may  not  have  had 
a  right  of  action  for  more  than  the  difference  in  the  passage-money. 

Bnt  as  he  counted  on  a  failure  of  the  conductor  to  respect  a  cor- 
Tect  ticket,  and  it  appears  that  the  conductor  gave  him  all  the 
rights  which  the  ticket  produced  called  for,  there  was  no  cause  of 
action  made  out  under  the  declaration,  and  the  rule  of  damages 
need  not  be  considered.    I  concur  in  affirming  the  judgment 

Judgment  affirmed. 
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Ciflr  Mich.  4A8.) 
Alteration  of  prominory  note. 

k  promissory  note  havini^  been  indorsed  by  the  payee  and  another,  the  miker 
in  good  faith,  but  without  the  knowledge  or  consent  of  the  indonen. 
inserted  the  name  of  the  second  indorser  as  a  payee  in  the  body  of  the  Dote; 
hM,  that  this  was  each  an  alteration  as  avoided  the  note,  as  to  the  indorsera, 
even  in  the  hands  of  an  innocent  holder. 

ASSUMPSIT.     The  defendant  had  judgment    The  facts  are 
stated  in  the  opinion. 

Morris  &  TJhly  for  plaintiff,  cited  the  following  cases  in  which 
unauthorized  indorsements  did  not  affect  the  instrument:  Seymour 
y.  Mickey,  15  Ohio  St  515;  Josselyn  y.  Ames,  3  Mass.  274;  Nevins 
V.  De  Grand,  15  id.  436;  Tenney  v.  Prince,  4  Pick.  385;  Austin  t. 
Boyd,  24  id.  64;  Riley  v.  Oerrish,  9  Cush.  104;  Mitchell  v.  Culwr^ 
7  Cow.  336.  An  alteration  by  a  stranger  or  by  a  party  adTcraelj 
interested  will  not  defeat  an  instrument;  there  must  be  fraud  by 
the  holder.  Fullerton  v.  Sturges,  4  Ohio  St.  529;  WorrdU  v.  Oltsen, 
39  Penn.  St  388;  Hunt  v.  Gray,  35  N.  J.  227;  Murray  v.  Orth 
ham,  29  Iowa,  520;  Collins  y.  Makepeace,  13  Ind.  448;  Henfree  t. 
Bromley,  6  East,  310;  Hall  v.  Fuller,  5  B.  &  C.  750;  Bigehw  ▼. 
StilpJien,  35  Vt  521;  Van  Brunt  v.  Boff,  35  Barb.  601;  United 
States  Y.  Spalding,  2  Mas.  478.  If  an  alteration  was  honestly 
made,  it  should  not  ayoid  the  obligation.  Adams  y.  JPrye,  3  Meta 
109.  It  is  not  a  material  alteration  to  insert  the  name  of  the  payee 
where  the  name  is  left  blank  (2  Daniel  on  Neg.  Inst,  §  1403;  S 
Pars,  on  Notes  and  Bills,  570),  or  to  change  a  contract  from  sev- 
eral to  joint  where  the  remedy  is  not  affected  (Eddy  y.  Bond,  19 
Me.  461);  or  to  interline  the  words  *' or  either  of  us''  in  a  note 
made  by  two.  Miller  y.  Reed,  27  Penn.  St  244. 

Eggleston  <£  Kleinhans,  for  defendants. 

Campbell,  J.    In  this  case  Aldrich  sued  Smith  as  maker,  and 
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61ae  and  Hackley  as  joint  indorsers,  of  two  notes  which  he  had 
disooonied  for  Smith  purporting  to  be  payable  to  the  indorsers 
jointly,  bnt  which  in  fact  when  indorsed  were  payable  only  to  the 
order  of  William  Qlue,  the  first  indorser. 

Smith  had  requested  a  discount  from  Aldrich  on  Glue's  indorse- 
ment of  his  paper  for  the  amount  of  these  two  notes  some  days 
before  this  paper  was  executed,  which  was  declined.  He  then 
offered  to  procare  Hackley's  indorsement,  and  plaintiff  agreed  to 
make  the  discount.    The  parties  all  lived  at  Muskegon. 

On  the  22d  of  December,  1875,  Smith  drew  up  and  signed  these 
notes  payable  to  Glue's  order,  and  between  this  and  the  25th  Glue 
indorsed  them.  On  the  25th  Hackley  indorsed  them  by  signing 
his  name  under  Glue's  with  no  knowledge  of  their  destination 
except  a  supposition  that  they  were  to  be  discounted.  On  the  25th 
of  December  Smith  without  the  knowledge  of  either  indorser  inserted 
Hackley^B  name  after  Glue's  in  the  body  of  the  notes,  thus  makmg 
them  payable  to  the  order  of  Glue  and  Hackley  in  the  same  blank 
spaoe  of  the  printed  notes,  which  were  all  in  his  handwriting,  and 
in  this  f  oi-rn  negotiated  them  to  Aldrich  on  the  27th  of  Decembei 

Smith  acted  on  the  supposition  that  he  was  only  supplying  an 
oTersight  of  Hackley's,  and  with  no  dishonest  purpose.  Neither 
indorser  knew  of  the  change  till  after  the  protest  of  the  first  note. 

TTpon  this  the  court  below  held  the  indorsers  discharged. 

We  have  been  strongly  pressed  with  plaintiff's  equities,  but  we 
are  unable  to  distinguish  this  case  from  any  others  where  the  paper 
sued  upon  is  not  the  paper  which  defendants  signed.  They  were 
not  parties  personally  to  any  dealing  which  made  it  wrongful  or 
negligent  conduct  not  to  inform  themselves  that  their  contract  had 
not  been  altered.  It  was  complete  when  they  signed  it,  and  they 
had  no  reason  to  suppose  it  would  be  changed.  All  legal  aj  well  as 
business  presumptions  are  that  paper  will  not  be  tampered  with, 
and  plaintiff  ifi  in  no  worse  condition  from  an  honest  than  from  a 
dishonest  alteration  made  without  his  knowledge.  Every  one  who 
takes  negotiable  paper  in  any  shape  whatever  trusts  to  the  express 
or  implied  assurance  of  genuineness  given  by  the  person  from 
whom  he  receives  it  That  is  one  of  the  risks  of  dealing  in  such 
paper^  and  there  it  no  reason  whatever  why  he  should  be  preferred 
to  other  persons  who  have  done  nothing  to  mislead  him.  He  is 
bound  to  satisfy  himself  whether  he  can  safely  rely  on  the  party 
with  whom  he  deals,  and  if  he  does  so  without  further  inquiry,  he 
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must  do  it  at  sach  risk  as  may  arise  of  being  misled  by  his  confi- 
dence. He  has  no  superior  eqaities  to  those  whose  contracts  ha^e 
been  altered  without  their  fault. 

The  case  comes  within  the  principle  of  Bradley  v.  Manny  37 
Mich.  1,*  and  the  judgment  must  be  affirmed  with  costs. 


Mabqubtie,  Houghtok  &  Ontonagok  Baxlboad  Oo.  t. 

Hablow. 

(87  Hioh.  654.) 
Action  for  rent  —  adverts  hMing, 

Where  a  railroad  company  entered  upon  the  land  of  another  without  hii 
knowledge  or  consent,  but  he  afterward  assented  to  their  acquiring  a  light 
of  way  upon  payment  therefor,  with  the  statement  that  they  were  to  ba?e 
no  rights  in  the  soil,  and  there  was  no  agreement  for  rent ;  hM^  that  aa 
action  for  use  and  occupation  would  not  lie. 

ASSUMPSIT  for  use  and  occupation.    The  plaintiff  had  judg- 
ment.    The  opinion  states  the  facts. 

W,  P.  Healy  and  Hoyt  Post,  for  plaintiff  in  error. 

F.  0.  Clark,  for  defendant  in  error.  Entry  into  the  possession 
and  occupancy  of  another's  land  is  prima  facie  evidence  of  a  ten- 
ancy. Keyes  7.  Hill,  30  Vt  769.  The  mere  occupation  of  land 
with  the  owner's  conniyance  will  inure  as  a  tenancy  from  year  to 
year,  or  at  will.  Benson  v.  Bolles,  8  Wend.  175;  Jackson  t.  Miller, 
6  id.  228;  Graves  v.  Porter,  11  Barb.  592;  Taylor's  LandL  and  T., 
§  19,  n.  4. 

Campbell,  J.  Harlow  sued  the  railroad  company  for  rent  for 
the  use  and  occupation  of  land  occupied  for  the  track.  There  was 
no  evidence  of  any  agreement  to  pay  as  declared  for  under  a  special 
count,  and  the  only  question  of  liability  arose  out  of  what  was 
claimed  to  be  an  implied  obligation. 

Mr.  Harlow's  own  testimony  was  all  that  bore  distinctly  on  what 
he  claimed  to  be  the  relations  of  the  parties.  His  showing  was  that 

•  In  that  case  the  alteration  was  the  addition  of  an  Intereet  dame.— Bo^ 
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the  land  was  entered  upon  without  his  consent  or  knowledge;  but 
that  when  the  company  had  ttiken  possession  he  gave  consent  to 
building  and  grading  the  road,  but  told  them  they  were  '^  to  gain 
no  rights  of  the  soil ;  that  in  allowing  them  to  grade  they  were  to 
gain  no  rights  whatever.''  He  further  testified  that  no  agreement 
was  ever  made  for  the  payment  of  rent,  or  for  the  use  and 
occupation  of  the  strip  of  land  ;  that  he  never  offered  to  make  a 
deciT,  and  the  company  never  asked  for  one ;  that  ho  never  gave 
them  any  notice  that  he  would  forfeit  any  rights  which  they  might 
have,  and  never  asked  them  for  rent  until  very  recently. 

On  cross-examination  he  testified  that  the  company  proposed  to 
pay  him  liberally  for  the  right  of  way,  and  that  what  he  expected 
was  to  get  what  a  jury  should  determine  as  its  value  unless  other- 
wise agreed  ;  that  he  gave  no  consent  except  that  they  should  go 
on  at  their  peril  and  have  no  rights,  and  that  as  he  knew  the  road 
could  take  the  land  by  legal  proceedings  if  they  chose,  he  only 
expected  what  a  jury  would  award  him,  unless  they  agreed.  That 
be  had  repeatedly  told  the  company  they  were  trespassers,  but  had 
never  given  them  notice  to  quit. 

The  action  or  use  and  occupation  is  based  on  some  contract 
relation  whereby  the  parties  stand  on  the  footing  of  landlord  and 
tenant,  and  rests  upon  an  express  or  implied  agreement  to  pay  rent 
during  the  tenancy.  Dalian  v.  Laudahn,  30  Mich.  349;  Hogsett  v. 
Ellis,  17  id.  351. 

It  is  impossible  to  infer  such  a  relation  from  the  facts  in  this 
case.  Harlow  never  expected  to  get  rent,  and  never  had  any  expec- 
tation of  getting  any  settlement  except  for  the  entire  appropriation 
of  the  land.  He  repudiated  any  rights  in  the  company  to  remain 
in  possession.  He  chose  to  keep  himself  in  an  adverse  position, 
and  not  under  contract  There  could  be  no  plainer  denial  of  any 
privity  than  he  has  given.  It  needs  no  discussion  to  determine  that 
a  party  who  asserts  adverse  rights  cannot  at  the  same  time  claim 
the  existence  of  rights,  or  duties  arising  out  of  a  tenancy  by  contract. 
Ward  V.  Warnefy  8  Mich.  508. 

The  court  erred  in  treating  the  case  as  one  of  landlord  and  ten- 
ant   Judgment  must  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 
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(97  Mioh.  60O.> 
JBond  —  eonditional  execution  by  turety^^  execution  on  Sunday, 

m 

A  bond  for  costs,  purporting  to  be  executed  by  the  principal,  bat  not 
signed  by  Lim,  and  executed  and  delivered  by  a  surety  on  the  express 
stipulation  that  the  principal  was  to  join  in  it,  but  in  which  the  principal 
never  joined,  is  void.* 

A  bond  executed  on  Sunday,  but  dated  and  made  to  take  effect  on  a  week  day, 
is  valid  in  the  hands  of  an  innocent  obligee. 

ASSUMPSIT  on  bonds  for  costs.    The  plaintiff  bad  judgment. 
The  facts  are  in  the  opinion. 

James  N.  Robinson  and  W.  S.  Oeer,  for  plaintiffs  in  error. 

John  C.  Patterson^  for  defendants  in  error.  A  bond  dated  on  a 
week  day  is  not  void  for  being  signed  on  Sunday  {Prather  v.  Har- 
lan, 6  Bush,  185  ;  Goss  v.  Whitney,  24  Vt.  187),  the  obligees  hay- 
ing no  notice  that  it  was  so  signed.  Bloxsome  v.  WiUiamsy  3  B.  & 
C.  232  ;  Vinton  v.  Peck,  14  Mich.  287  ;  Smith  v.  Sparrow,  4  Bing. 
84 ;  Pierce  v.  Richardson,  37  N".  H.  306. 

Grates,  J.  This  action  was  brought  on  two  bonds  for  coeta. 
They  were  produced  and  filed  respectively  in  separate  cases  in  the 
Circuit  Court  under  orders  there  made  in  the  same  cases.  Parker 
and  Yerplank  were  the  defendants  in  each  case;  but  in  one  Harvey 
B.  Hall  was  plaintiff  and  in  the  other  one  Lewis  Hall. 

The  bond  in  the  case  first  named  was  given  by  plaintiffs  in  error, 
and  ic  is  not  claimed  to  have  been  signed  conditionally.  In  the 
second  case,  that  in  which  Lewis  Hall  was  plaintiff,  the  bond  was 
written  as  one  by  Lewis  Hall,  Harvey  B.  Hall  and  S.  E.  Geiger  to 
Parker  and  Yerplank  in  the  sum  of  9100,  and  the  condition  was  as 
follows  : 

'^  The  condition  of  this  obligation  is  such  that  whereas  theaboTe 
bounden  Lewis  Hall  on  the  5tli  day  of  September,  A.  D.  186H, 
commenced  a  suit  in  the  Circuit  Court  for  the  county  of  Calhqan  in 

H^l  .11  -   ■ ' ~ 

*See  QuOd  y.  ThomM  (54  Ala.  414),  25  Am.  Rep.  703,  aod  note,  70S. 
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trespass  against  said  Parker  and  Yerplank:  Now  if  the  said  Lewis 
Hall  shall  well  and  truly  pay,  withoat  fraud  or  delay,  all  legal 
costs  that  may  be  adjudged  against  him  in  said  suit  in  case  he 
shall  fail  to  recover  in  said  suit,  then  the  preceding  obligation  to  be 
Toid,  otherwise  to  remain  in  full  force  and  virtue." 

This  instrument  was  only  signed  by  the  plaintiffs  in  error. 
Lewis  Hall  newer  signed  it  Although  upon  its  face  it  made 
known  the  fact  that  it  was  to  be  executed  by  Lewis  Hall,  the  suitor 
in  the  cause,  and  although  it  was  expressly  worded  as  though  he 
had  become  obligor  jointly  with  the  others,  it  was  caused  to  be 
filed  without  his  accession  to  it  as  a  party.  The  obligees  must  be 
taken  to  have  been  fully  cognizant  of  the  form  it  bore  and  to  have 
had  notice  of  the  fair  and  reasonable  import  of  such  form. 

On  the  trial  evidence  was  given  conducing  to  prove  that  the 
plaintiffs  in  error  signed  this  bond  at  the  office  of  Mr.  Pray  in 
Albion,  and  that  Oeiger  so  signed  on  the  express  condition  that 
Lewis  Hall  should  sign  as  principal  and  that  Mr.  Pray  should 
retain  it  and  not  suffer  it  to  be  used  without  the  signature  of 
said  Lewis  Hall. 

Upon  this  point  the  judge  was  requested  to  charge  that  if  the 
jury  found  that  Oeiger  signed  on  the  express  condition  and  agree* 
mcnt  that  Lewis  Hall  should  sign  as  principal  before  the  bond 
should  be  delivered,  and  relied  on  such  condition  and  agreement, 
and  should  further  find  that  said  Hall  did  not  sign  and  that  the 
bond  was  delivered  without  his  signature,  they  should  find  against 
the  plaintiffs  as  to  such  bond.  But  the  circuit  judge  was  of  opin- 
ion that  such  matter  of  defense  was  not  applicable  to  a  bond  for 
costs  given  in  the  progress  of  a  cause,  and  filed  and  acted  upon  by 
the  opposite  party,  and  he  ruled  that  the  facts  if  believed  would 
not  constitute  a  defense.  The  jury  returned  a  verdict  in  gross  on 
both  bonds  for  1131.18  and  judgment  was  entered  accordingly. 

It  is  now  urged  in  support  of  the  ruling  that  Lewis  Hall  being 
liable  independently  and  at  all  events,  the  fact  that  he  did  not 
become  a  party  to  the  bond  and  hence  liable  as  a  co-party  thereto 
and  joint  obligor  is  not  at  all  material. 

The  view  expressed  by  the  circuit  judge  does  not  appear  to  be 
insisted  on  here.  Be  that  however  as  it  may,  we  are  not  able  to 
assent  to  either  claim. 

Considering  the  shape  of  the  bond,  and  its  object,  and  seeing 
that  it  was  a  paper  which  was  an  incident  of  the  cause,  that  it 
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was  called  into  being  by  Parker  and  Verplank  and  subjected  to  the 
scrutiny  of  their  attorney  in  the  yery  case  in  which  it  was  a  pro- 
ceeding, it  appeal's  plain  that  the  defense  conld  not  be  excluded 
on  any  theory  of  equitable  estopped. 

Now,  it  is  a  general  principle  that  every  person  competent  to 
act  for  himself  has  a  right  to  decide  with  whom  he  will  enter 
into  contract  relations  and  may  make  the  introduction  or  exclusion 
of  any  other  person  a  condition  of  his  joining,  and  whatcTer  may 
be  his  reasons  for  insisting  on  the  condition  he  is  not  required  to 
submit  their  validity  to  a  court  or  jury.  Mete,  on  Cont  30, 31 ; 
Benjamin  on  Sales,  §  58 ;  Humble  v.  Hunter,  12  Q.  B.  311 ;  Win- 
chester V.  Howard,  97  Mass.  303 ;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  38 ;  s.  c,  25  Am.  Bep.  9. 

It  was  hence  competent  for  Oeiger  when  he  signed  the  paper  in 
Mr.  Fray's  office  to  require  that  it  should  not  be  used  without  the 
signature  of  Lewis  Hall,  the  named  principal.  His  right  was 
undoubted  to  make  it  an  absolute  condition  that  the  instrument 
should  not  become  his  bond  at  all  unless  so  executed. 

The  evidence  extrinsic  and  intrinsic  conduced  to  show  that  he 
did  sign  on  such  terms;  that  he  did  expressly  make  that  condition 
and  that  nothing  subsequently  occurred  to  derogate  from  it,  or 
deprive  him  of  the  right  to  insist  upon  it,  and  if  such  was  the  case 
he  was  not  only  entitled  to  prove  it  but  to  rest  upon  it  as  a  matter 
of  defense.  His  request  was  right.  Lovett  v.  Adams^  3  Wend. 
380;  Bean  v.  Parker,  17  Mass.  691;  Cutter  v.  Whittemore,  10  id. 
442;  Wood  v.  Washhur7i,  2  Pick.  24;  Danker  v.  Attoood,  119  Mass. 
146;  Pawling  v.   United  States,  4  Cranch,  219. 

Even  if  the  fact  were  unquestioned  it  is  not  pertinent  to  contend 
that  the  liability  would  be  the  same  with  or  without  the  principal's 
name  in  the  bond. 

The  right  of  Geiger  is  not  dependent  on  any  such  consideration. 
He  chose  to  define  the  terms  on  which  he  would  be  a  party— to 
fix  the  condition  on  which  he  would  become  bound,  and  the  bond 
was  worded  accordingly.  Those  terms  and  that  condition  were 
not  complied  with,  and  he  avers  that  he  is  not  a  party  and  has 
never  become  bound.  The  obligees  may  not  say,  "  It  is  true  yon 
never  consented  to  this  obligation,  but  still  it  is  no  worse  for  yon 
than  the  one  you  were  willing  to  enter  into.'*  Granting  that  hii 
liability  would  be  the  same  either  way,  the  admission  amounts  to 
nothing  if  he  is  not  bound  at  alL 
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It  may  be  well  to  add,  however,  to  avoid  all  misconception  that 
it  is  not  conceded  that  his  actual  position  in  reference  to  all  legal 
eventualities  of  consequence  to  his  interest  would  be  the  same 
whether  the  bond  were  that  of  the  principal  or  not. 

The  case  does  not  require  an  examination  of  this  feature  and 
hence  no  explanation  will  be  attempted. 

[Evidence  was  offered  to  show  that  the  other  bond  though  dated 
and  filed  on  business  day  and  apparently  executed  and  caused  to 
take  effect  on  that  day  was  in  fact  signed  by  Geiger  on  Sunday* 
Objection  being  made  the  evidence  was  excluded. 

This  ruling  was  correct  The  bond  was  given  under  an  order  of 
the  court  in  a  pending  cause,  and  by  means  of  it  the  principal  was 
enabled  to  keep  his  cause  in  court  and  prosecute  it  to  judgment. 
It  was  fair  on  its  face  and  afforded  no  hint  that  it  had  been  signed 
on  Sunday.  There  was  nothing  whatever  to  suggest  to  the  court 
or  the  obligees  any  thing  of  the  kind.  It  was  relied  on  as  a  bond 
which  had  been  executed  according  to  its  import  It  could  not 
take  effiect  from  the  signing,  but  only  from  delivery  or  filing. 
This  took  place  upon  a  business  day.  Love  v.  Wells ,  25  Ind.  503; 
Beiienman^a  Appeal^  55  Penn.  St  183;  Fla^iagan  v.  Meyer,  41  Alat 
132. 

It  has  been  held  that  a  note  is  not  impaired  on  account  of  being 
signed  on  Sunday  if  it  be  not  delivered  on  that  day.  Hilton  v. 
Houghtouy  35  Me.  143;  Lovejoy  v.  Whipple.^  18  Vt  379 ;  Com.  v. 
Kendigy  2  Penn.  St.  448;  Cloxf^gh  v.  Davie,  9  N.  H.  500;  Hill  v. 
Dunhamy  7  Gray,  543;  Adams  v.  ffay,  19  Vt  358;  see,  also,  Stack" 
pole  V.  Symonds,  23  N.  H.  229,  and  Vinton  v.  Peck,  14  Mich.  287; 
and  the  court  in  Coin.  v.  Kendig,  supra,  decided  that  an  official 
bond  executed  on  Sunday  is  not  void  as  to  the  parties  to  be  pro- 
tected by  it    See,  also,  2  Pars,  on  Cont  757  to  765,  and  notes. 

As  this  paper  was  framed,  dated,  signed  and  filed  as  a  bond 
executed  on  a  week  day,  as  it  was  received  by  the  court  as  such  a 
bond,  and  as  the  obligee  who  relied  upon  it  had  no  notice  or  inti- 
mation that  either  signature  had  been  put  to  it  on  Sanday,  and  as 
it  was  actually  made  to  take  effect  on  a  week  day,  the  circumstance 
that  the  act  of  signing  occurred  on  Sunday  could  not  be  allowed  to 
invalidate  the  instrument 

The  other  questions  require  no  notice. 

The  judgment  should  be  reversed  with  costs  and  a  new  trial 
granted.  Judgment  reversed. 
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(30  K.  Y.  19.) 

ouwrance  of  mortg<ige€^s  interett—  nibroffaUmL 

A  <>ufH<»Re  eontalned  a  oorenant  that  the  mortgagor  would  iaaiue,  and  tbM 
in  oetault  thereof  the  mortgagee  might  insare  and  the  premiums  shoold  be 
deemed  secured  by  the  mortgage.  The  mortgagor  failing  to  insare,  the  mort- 
gagee insured  hia  interest  as  such,  by  a  policy  prcividing  that  in  case  of  loai  ht 
should  assign  to  the  insurer  an  amount  equal  to  the  amount  of  loss  paid.  A 
loss  having  occurred,  the  insurer  paid  it,  took  an  assignment  of  the  mot- 
gage,  and  brought  a  suit  for  foreclosure.  HM,  thai  the  insuranoe  mootj 
was  not  to  be  applied  in  payment  of  the  mortgage  debt,  and  that  the  sctioB 
was  maintainable ;  also  held  that  although  the  provision  in  the  polkj  wu 
only  in  terms  for  the  assignment  of  the  mortgage,  yet  as  it  was  the  evident 
intention  to  include  the  bond,  and  the  bond  was  actually  delivered,  bolh 
passed,  and  the  payment  to  the  mortgagee  could  not  be  held  to  be  in  liqai- 

.    dation  of  the  bond.* 

ACTION  tx)  foreclose  a  morl^rage  executed  by  Jacob  H.  Van 
Reed  to  Philo  Plank,  and  assigned  by  Mrs,  Plank,  his  execa- 
trix,  to  the  plaintiffs,  trustees  of  the  London  Assurance  Corpora* 
tion.    That  company  had  insured  Mrs.  Plank  on  her  interest  as 

*  As  to  subrogation  see  Wn»hinijtnn  Fire  Intt.  Co.  ▼.  KeOv%   SS  Md.  ttl ;  t  Am 
149;  SifrtnafleUX  Fire  Ina.  Oo.  v.  AUent  43 N.  Y.  888;  8  Am.  Bep.  TIL 
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mortgagee  on  the  buildings  on  the  mortgaged  premises;  the  prop- 
erty  was  subsequently  injured  by  fire,  to  an  amount  greater  than 
the  insurance,  and  the  company  paid  her  the  amount  of  the  policy 
and  premiums  paid  by  her,  and  took  an  assignment  of  the  mort* 
gage  in  suit.  The  other  facts  appear  in  the  opinion.  The  defend* 
untshad  jadgment,  from  which  the  plaintiffs  appealed* 

Wm.  M.  EvariSy  for  appellants. 

Wm.  Henry  Arnoux,  for  respondents.  The  payment  by  plaintiffs 
to  the  mortgagee  of  the  sum  insured  extinguished  the  mortgage 
pro  ianio.  Waring  v.  Loder,  63  N.  Y.  685;  Kernochan  y.  N.  F. 
B.  Ins.Go.,  17  id.  428;  Clinton  v.  Hope  Ins.  Oo.^  46  id.  467;  Spring^' 
field  Ins.  Co.  v.  Allen,  43  id.  393;  Wood  v.  JV.  W.  Ins.  Co.,  46  id. 
421;  Ins.  Co.  v.  Updegraff,  21  Penn.  St.  513;  Suf.  Fire  Ins.  Co.  v. 
Boyden,  9  Allen,  123;  Bradford  v.  Oreemoich  Ins.  Co.,  8  Abb.  264;. 
Lawrence  v.  St.  M.  P.  Lis.  Co.,  43  Barb.  479;  Shotwell  v.  Jeff.  Ins.  Co., 
b  Bosw.  262;  Benjamin  y.  8ar.  Co.  MiU.  Fire  Ins.  Co.,  17  N.  Y.  415; 
Cromwell  t.  Brooklyn  Fire  Ins.  Co.,  44  id.  47;  Flanders  on  Insurance, 
367-369;  Holbrooh  v.  Am.  Ins.  Co.,  1  Curtis,  193.  An  agreement 
for  subrogation  in  case  of  loss  would  be  void  without  the  consent 
of  the  mortgagor.  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  460;  Bur- 
rows V.  Turner,  24  Wend.  277;  Davis  v.  Boardman,  12  Mass.  30 ; 
Newson  v.  Douglass,  7  H.&;  J.  417;  WiUiams  v.  Ii.W.  Ins.  Co.,  107 
Ifpss.  377;  Waring  y.  Loder,  53  N.  Y.  581.  As  the  contracts  did 
not  provide  that  the  bond  should  be  assigned,  the  payment  to  the 
mortgagee  was  in  liquidation  thereof.  Cooper  v.  Newland,  17  Abb. 
Pr.  342;  Merritt  v.  Bariholick,  36  N.  Y.  44;  Martin  v.  Mowlin,  2 
Burr.  969;  Green  v.  Hart,  1  Johns.  580;  Jackson  y.  Bronson, 
19  id.  326;  4*  id.  41;  6  Johns.  Ch.  570;  9  Wend.  80;  Wilson  v; 
Troup,  2  Cow.  231 ;  Cooper  v.  Newland,  17  Abb.  342.  The  mort- 
gagor  was  liable  as  surety  for  the  mortgage  debt  Halsey  y. 
Seed,  9  Paige,  446;  Marsh  y.  Pike,  10  id.  595;  Blyer  v.  Mojiholland, 
%  Sandf.  Ch.  478;  P&rris  v.  Crawford,  2  Den.  695;  Cornell  v.  Pres- 
coti,  2  Barb.  16;  Hartley  y.  Harrison,  24  N.  Y.  172;  Bentleyy.  Van- 
derheyden,  36  id.  677,  680;  BemsenY.  Beekman,  26  id.  552;  Thorp 
V.  Keokuk  Coal  Co.,  47  Barb.  439;  Flagg  v.  Thurber,  14  id.  196; 
3  Seld.  121;  3  Johns.  Ch.255;  2  Den.  595;  20  N.  Y.  268;  Tripp  v 
Vincent,  3  Barb.  Ch.  613;  Burr  y.  Beers,  24  N.  Y.  178;  Rawson  v. 
Copland,  2  Sandt  Ch.  251;  Jumel  v.  Juma,  7  Paige,  591 ;  John* 
Vol.  XXVI— 69 
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ion  Y.  Zinky  51  N.  Y.  333.  The  mortgagor  has  an  insarable  inter- 
est in  the  property  after  he  has  conveyed  the  equity  of  redemptioD. 
Waring  v.  Loder,  63  N.  Y.  681;  Herkimer  v.  Bice,  27  id.  173;  45 
id.  460;  Savage  y.  How.  Ins.  Co.,  62  id.  602;  66  id.  368;  Flanden 
on  F.  Ins.  342.  The  mortgagee  is  estopped  from  denying  that  the 
insurance  was  effected  for  the  benefit  of  the  mortgagor.  M.  S  TV. 
Bk.  V.  Hazard,  30  N.  Y.  226;  Broton  v.  Bowen,  id.  641;  Pickardi. 
Sears,  6  kd.  &  El.  469;  Dezell  y.  OdeU,  3  Hill,  216;  WeUandCand 
Co.  V.  Hathaway,  8  Wend.  483;  Sparrow  v.  Kingman,  1  N.  Y.  242; 
Lawrence  v.  Brown,  6  id.  394 ;  Rowley  v.  Empire  Ins.  Co.,  3  Keyes, 
660,  Plumh  V.  Catt.  Ins.  Co.,  18  N.  Y.  392;  Ames  v.  JKF.  K  Ins.  Co., 
14  id.  263;  Kellogg  y.  Jni6«,  41  id.  264;  Shapley  y.  ^Mo//,  42  id.  448; 
Hathaway  v.  PatVi^,  34  id.  109;  Wilcox  v.  Howell,  44  id.  403;  />a»- 
grey  v.  Topping,  4  Paigo,  94 ;  Stor/s  Eq.  Jur.  (11th  ed.)  869;  In  re 
Strand  Music  Hall  Co.,  3  DeG.  J.  &  S.  147 ;  HiU  v.  So.  S.  R.  Co., 
11  Jur.  (N.  S.)  192;  Wilson  v.  W.  H.  it  H.  Co.,  id.  124;  Sieevefuf 
Hospital,  16  Jr.  Gh.  406;  Herman  on  Estoppels  (ed.  1871),  335, 
§§  321, 329,  642,  656;  Wood  v.  Seely,  32  N.  Y.  116;  HaU  v.  Un.  Ins. 
Co.,  32  N.  H.  296. 

Miller,  J.  The  policy  of  insurance  issued  to  Mrs.  Plank  who 
held  the  mortgage  sought  to  be  foreclosed  in  this  action,  insured 
her  against  loss  on''  her  interest  as  mortgagee,"  in  the  buildings  on 
the  mortgaged  premises,  and  contained  a  clause  that ''  in  case  of 
loss  the  assured  shall  assign  to  this  company  an  interest  in  saii 
mortgage  equal  to  the  amount  of  loss  paid."  The  mortgage  con- 
tained the  usual  clause  for  insurance  by  the  mortgagor,  and  in  case 
of  default  proyided  that  the  mortgagee  might  make  such  insurance 
and  the  premiums  paid  should  be  deemed  secured  by  the  mortgage. 
There  can  be  no  question  that  a  mortgagee  has  an  interest  separate 
and  independent  of  any  other  interest  which  may  be  the  subject  of 
insurance  generally  or  specially,  and  in  case  of  loss  the  insurer 
haying  paid  to  the  mortgagee  the  amount  of  his  debt  may  be  sub- 
rogated to  the  rights  of  the  mortgagee.  This  principle  is  upheld 
by  numerous  decisions,  and  in  a  recent  case.  The  ExceUior  Fire  Ins, 
Co.  V.  Tfie  Royal  Ins.  Co.,  66  N.  Y.  369;  14  Am.  Rep.  271,  it  was 
said  in  the  opinion: ''  It  is  settled  that  when  a  mortgagee,  or  one  in 
like  position  toward  property,  is  insured  therein  at  his  own  expense, 
upon  his  motion  and  for  his  sole  benefit,  and  a  loss  happens  to  it» 
the  insurer  in  making  compensation  is  entitled  to  an  assignment 
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of  the  rights  of  the  insured."  See,  also.  Cone  v.  Niagara  Fire  Ins, 
Oo,,  60  N.  Y.  624;  ^Etna  Fire  Ins,  Co.  v.  TyUr,  16  Wend.  385; 
Flanders  on  F.  Ins.  (2d  ed.)  400.  Had  Mrs.  Plank  insured  at 
her  own  expense  and  for  her  own  benefit  solely,  then  under  the 
clause  in  the  policy  which  has  been  quoted,  if  there  were  no  other 
difficulties  in  the  way,  there  is  unanswerable  ground  for  the  posi- 
tion that  the  plaintiffs,  under  the  clause  in  the  policy  cited,  were 
entitled  to  be  subrogated  in  her  place.  A  more  serious  question, 
however,  arises  if  Mrs.  Plank  insured  under  the  clause  in  the  mort- 
gage conferring  authority  for  that  purpose  at  the  expense  of  the 
owner,  and  if  the  premium  was  advanced  by  her  for  her  own  as 
well  as  the  owner's  benefit.  She  had  a  right  to  insure  in  this  form, 
and  the  judge  found  that  Adams,  who  was  a  former  owner  and  who 
had  assumed  to  pay  the  mortgage,  being  in  default  in  respect  to 
insuring  the  premises  and  assigning  the  policy  to  Mrs.  Plank,  the 
latter  thereupon  effected  an  insurance  under  the  insurance  clause, 
and  the  premium  paid  was  charged  and  became  a  part  of  the  prin- 
cipal sum  of  the  mortgage,  as  a  conclusion  of  law  that  said  insur- 
ance, effected  by  her  as  mortgagee  under  the  provisions  in  the 
mortgage,  inured  to  the  benefit  of  the  mortgagor  and  his  assigns. 
There  was  evidence  upon  the  trial  to  show  that  Mrs.  Plank  had 
requested  the  owner  to  repay  the  insurance  money;  that  she  said  she 
had  insured  and  charged  it  under  the  mortgage,  and  wanted  the 
insurance  money  paid  back,  and  upon  a  promise  by  Adams  to  repay 
it  in  a  few  days  she  also  said  it  would  be  all  right.  Although  she 
denies  that  she  thus  stated,  she  testifies  that  she  instructed  her 
attorney  to  collect  the  insurance  with  principal  and  interest,  and 
that  she  did  insure  and  charge  the  premium.  It  also  appears  that 
the  principal  was  paid  to  Mrs.  Plank  by  the  plaintiffs  when  they 
received  an  assignment  of  the  mortgage.  This  testimony  we  think 
sustains  the  findings  of  the  judge  to  which  reference  has  been  had. 
Assuming  that  the  premium  was  paid  by  Mrs.  Plank,  as  found  by 
the  court  in  accordance  with  the  clause  in  the  mortgage  which 
authorized  this  to  be  done,  the  question  is  presented  whether  the 
insurer's  right  to  an  assignment  of  the  mortgage  under  the  con- 
tract of  insurance  is  paramount  and  independent  of  the  contract 
between  the  mortgagor  and  the  mortgagee  ? 

The  contract  under  the  insurance  clause  m  the  mortgage  author- 
ized an  insurance  of  the  property  by  the  mortgagee  ;  but  this  pro- 
vision did  not  prohibit  or  prevent  an  insurance  directly  of  her 
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interest  as  such  mortgagee ;  and  as  she  had  authority  to  make 
snch  insnrance  it  would  seem  to  follow  that  she  had  a  right  to 
make  such  terms  with  the  insurer  as  might  be  agreed  upon.  It 
was  optional  and  not  compalsory  and  entirely  competent  for  the 
mortgagee  to  procure  a  policy  with  or  without  a  subrogation  claiue. 
The  parties  had  a  right  to  determine  that  when  the  insurers  paid 
any  loss  to  the  assured,  that  the  insurers  should  be  entitled  to 
an  assignment  of  the  mortgage,  and  such  a  proyision  is  not  in  con- 
flict with  the  insurance  clause  in  the  mortgage.  Eren  although 
Mrs.  Plank  made  declarations  after  the  contract  was  entered  into 
showing  that  the  insurance  was  made  under  the  clause  in  the 
mortgage  these  statements  cannot  prevail  against  the  contract  in 
the  policy  which  provides  that  her  interest  as  mortgagee  was 
insured,  and  whatever  arrangement  preceded  the  policy  could  not 
affect  or  impair  the  rights  of  the  company  who  acted  without 
knowledge  of  such  an  arrangement  when  the  policy  was  issaed. 

It  is  difficult  to  see  how  the  insurer  can  be  deprived  of  the  right 
to  subrogation,  when  it  is  made  a  part  of  the  contract  that  it  shall 
enjoy  such  right.  And  whether  the  company  knew  of  the  agree- 
ment in  the  mortgage  at  the  time  of  issuing  the  policy,  or  assented 
to  or  otherwise,  makes  no  difference,  for  in  either  case  the  contract 
between  Mrs.  Plank  and  the  company  is  unaffected  by  it  Ktr- 
nochan  v.  N.  Y.  Bowery  Ins.  Co.,  17  N.  Y.  428.  The  vieva 
expressed  are  met  by  various  objections,  and  it  is  among  other  things 
claimed  that  the  debt  was  extinguished  by  the  payment  by  the 
plaintiff  to  the  mortgagee  of  the  amount  of  the  insurance  to  that 
extent  The  authorities  cited  to  sustain  this  position  are  cases 
in  which  there  was  a  clause  in  the  policy,  authorizing  an  assign- 
ment in  case  of  loss.  Waring  v.  Loder,  53  N.  Y.  685  ;  Clinton  t. 
Hope  Ins  Co.,  45  id.  467 ;  Kemochan  v.  Bowery  F.  Ins.  Co., 
supra;  Benjamin  v.  Saratoga  Mut  F.  Ins,  Co.,  17  N.  Y.  415; 
Cromwell  v.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.  47 ;  4  Am.  Bep.  641; 
Flanders  on  Ins.,  1871,  347-361.  Although 'some  of  the  reported 
cases  referred  to  sanction  the  introduction  of  extrinsic  evidence  to 
ascertain  the  meaning  of  the  contract  where  it  is  ambiguous, 
uncertain  and  imperfect,  there  is  a  marked  difference  between  them 
and  the  case  at  bar  ;  for  while  in  the  former  the  agreement  does 
not  alter  but  only  explains  the  contract  between  the  insurer  and 
the  insured,  in  the  case  at  bar  the  effect  of  any  other  agreement 
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if  proved  wonld  be  to  substitute  a  new  and  different  contract  from 
that  made  by  the  parties,  which  entirely  changes  their  rights.  The 
position  that  the  provision  for  subrogation  would  be  void  without 
the  consent  of  the  mortgagor,  is  not  well  talcen.  The  principle 
that  where  an  insurance  is  effected  for  the  benefit  of  persons  whose 
names  do  not  appear  on  the  face  of  the  policy,  such  unexpressed 
persons  may  be  ascertained,  and  when  ascertained  may  be  compre- 
hended within  the  policy,  has  no  application  when  the  policy 
shows  that  the  insurance  is  for  the  benefit  of  a  particular  person, 
and  this  is  made  clear  by  the  policy. 

It  is  also  contended  that  as  the  policy  provides  for  the  assign- 
ment of  the  mortgage,  and  not  expressly  for  the  bond,  that  the 
mortgagee  could  not  be  compelled  to  transfer  the  bond  under  the 
contract,  and,  therefore,  the  payment  to  the  mortgagee  must  be 
held  to  be  in  liquidation  of  the  bond,  and  the  assignment  was  a 
voluntary  act  of  the  mortgagee,  and  not  by  virtue  of  the  clause  in 
the  policy.  The  answer  to  this  position  is,  that  the  evident  inten- 
tion of  the  parties  was  to  include  both  the  bond  and  the  mortgage ; 
and  a  contract  of  insurance,  like  any  other  contract,  must  be  so 
construed  as  to  give  effect  to  such  intent.  Springfield  P.  &  M. 
Ins.  Co.  V.  Allen^  43  K  Y.  394;  3  Am.  Rep.  711.  The  case  con- 
sidered has  no  analogy  to  one  where  there  is  a  delivery  of  the  mort- 
gage without  the  bond. 

The  claim  that  as  the  mortgagor  had  an  insurable  interest,  and 
as  Mrs.  Plank,  by  her  declarations,  prevented  him  from  insuring 
on  his  own  behalf,  she  and  her  assigns  are  estopped  from  deny- 
ing that  the  moneys  were  to  be,  and  had  been,  applied  on  the  mort- 
gage, is  also  unfounded.  This  position  is  inconsistent  with  the 
idea  that  a  contract  may  be  entered  into  between  the  mortgagee  and 
the  insurer,  by  which  the  insurer  may  be  subrogated  in  the  place 
of  the  mortgagee.  Be  this  as  it  may,  if  the  mortgagee  had  entered 
into  a  contract  inconsistent  with  her  right,  to  assign  the  mortgage 
debt  as  was  provided,  it  would  be  a  valid  bar  to  any  recovery  upon 
the  policy  (May  on  Ins.  561),  and,  being  such  bar  to  a  recovery,  it 
iB  also  a  bar  to  any  claim  that  the  debt  lias  been  extinguished  pro 
ia7Uo  ;  and  as  the  company  were  under  no  obligation  to  pay  any 
loss  in  this  aspect  of  the  case,  the  plaintiffs,  by  the  assignment  to 
them,  became  the  owners  of  the  entire  interest  in  the  mortgage  for 
the  fall  face  and  value  of  the  same. 
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No  other  question  requires  consideration^  and  as  the  court  was 
clearly  wrong  in  its  decision,  the  judgment  must  be  reyersed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Church,  C.  J.,  dissenting. 

JudgmefU  reversed. 


CoBDELL  T.  New  Yobk  Central  &  H.  B.  R  B.  Go. 

(TON.Y.  119.) 

Negligence  —  cbecwring  view  at  railroad  eroednff, 

A  railroad  company  accumalated  on  its  own  land,  near  a  highway  croniog, 
a  large  quantity  of  stamps  and  roots,  from  excayations  in  preparing  for 
additional  tracks.  In  an  action  on  behalf  of  a  person  killed  by  the  defend- 
ant's train  in  attempting  to  pass  over  the  crossing,  held,  that  mch  accmna- 
lation,  although  it  might  have  a  material  bearing  on  the  sabject  of  oflglir 
gence  on  the  part  of  both  parties,  yet  did  not  in  itself  establish  negligenee 
on  the  part  of  the  defendant,  nor  oonstitate  an  independent  groond  of  rr 
covery. 

ACTION  for  damages  for  the  death  of  the  plaintiff's  intestate, 
killed  by  defendant's  train  while  attempting  to  pass  a  farm 
crossing.  The  opinion  states  the  facts.  The  plaintiff  had  judg- 
ment, and  the  defendant  appealed.  Same  case  on  former  appeal* 
64  N.  Y.  635. 

Samuel  Hand,  for  appellant. 

J.  H,  Clute,  for  respondent  The  questions  of  negligence  and  cl 
contributory  negligence  were  for  the  jury.  39  N.  Y.  61;  36  id, 
61;  58  id.  451;  34  id.  622,  632,  633;  Warner  V.  IT.  Y.  O.  dH.R. 
R.  R.  Co.,  44  id.  466 ;  Daviey.  N.  Y.  0.  di  H.  B.  B.  R.  Co.,  47 id. 

400. 

Church,  G.  J.  At  the  first  trial,  the  verdict  was  based  upon 
the  negligence  of  the  defendant  in  not  blowing  the  whistle  in 
approaching  the  crossing  where  the  deceased  was  killed,  and  upon 
the  assumption  that  such  crossing  was  a  public  travelled  road. 

The  judgment  was  reversed  and  a  new  trial  granted  by  this 
court,   upon    the  point  that    the  question  whether  the  notioe 
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required  by  the  act  of  1853,  regulating  the  laying  out  of  public 
highways  over  and  across  railroads,  was  properly  served,  should 
have  been  submitted  to  the  jury  upon  the  eyidence,  which  was 
conflicting.  At  the  last  trial  the  court  decided  that  the  crossing 
was  not  a  public  highway,  for  the  want  of  the  service  of  a  notice 
to  occupants  of  land  under  the  Beyised  Statutes.  As  the  plaintiff 
had  a  verdict,  the  exception  to  that  decision  is  not  before  us,  nor 
is  any  question,  as  to  the  effect  of  the  statute  of  1853,  upon  the 
provisions  of  the  Bevised  Statutes.  It  was  conceded  by  the  defend- 
ant that  there  was  a  farm-crossing  at  the  place  of  the  accident,  and 
it  appears  that  it  had  been  included  in  a  highway  laid  out  several 
years  previous,  and  that  the  public  had,  to  some  extent,  used  it  as 
a  public  highway.  The  recoyery  was  had  upon  the  negligence  of 
the  defendant  and  its  employees  in  placing  obstructions  upon  its 
land,  and  in  not  giving  due  and  proper  warning  of  signals  of  the 
approach  of  the  train,  irrespective  of  the  statutory  requirement 
when  crossing  highways.  It  was  claimed  on  the  part  of  the  plain- 
tiff that  the  company  had  piled  up  on  the  south  side  of  the  track 
a  large  quantity  of  stumps,  roots  and  other  material,  which  had 
accumulated  in  preparing  additional  tracks  on  the  north  side;  that 
this  material  was  placed  between  the  fence  and  railroad  track,  and 
extended  nearly  up  to  the  crossing,  and  so  high  as  to  obstruct  the 
view  of  any  one  approaching  the  crossing  from  the  south.  One  of 
the  principal  questions  in  the  case  arises  upon  the  charge  of  the 
judge  in  respect  to  the  pilinf^r  np  of  this  rubbish  and  permitting  it 
to  remain. 

It  is  claimed  on  the  part  of  the  defendant  that  the  judge  sub- 
mitted it  to  the  jury  to  determine  whether  this  act  on  the  part  of 
the  defendant  was  negligent,  and  if  so,  charged  them  substantially 
that  it  was  sufficient  to  render  them  liable  in  this  action,  providing 
the  plaintiff  was  free  from  negligence  on  his  part.  I  have  exam- 
ined the  charge  with  care,  and  feel  constrained  to  hold  that  the 
learned  judge  intended  to  so  charge,  and  that  the  jury  must  have 
so  understood  the  charge.  He  said :  "  If  you  find  there  was  this 
crossing  with  the  consent  of  the  defendant,  then  I  submit  to  you 
whether  it  was  negligence  to  place  obstructions  so  near  the  track 
that  a  person  could  not  see  a  train  until  it  was  upon  him."  *  *  * 
''  Was  it  negligent  in  the  defendant,  when  it  knew  there  was  a 
crossing  which  the  public  were  using,  to  render  it  dangerous  by  an 
obstruction  to  the  sight  ?"    After  submitting  the  question,  whether 
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it  was  negligent  in  omitting  to  give  warning  by  whistle  or  other- 
wise, he  adds:  "  If  you  find  the  company  guilty  of  negligence  in 
either  of  these  respects,  then  the  next  question  is.  Was  the  deceased 
guilty  of  "contributory  negligence?"  The  learned  judge  evi- 
dently intended  to  put  the  right  of  recovery  upon  the  act  of  plac- 
ing obstructions  upon  the  same  footing  as  the  failure  to  give  neces- 
sary warning,  provided  the  Jury  should  find  that  the  placing  such 
obstructions  was  negligent.  In  this,  I  think  the  learned  judge  erred. 
The  company  had  a  right  to  use  its  own  land  for  any  legitimate 
purpose  in  the  prosecution  of  its  business.  Such  a  use  cannot  be 
said  to  be  unlawful  or  negligent,  although  it  may  obstruct,  to  some 
extent,  the  vision  of  those  who  cross  the  track.  A  railroad  cor- 
poration has  the  same  right  in  this  respect  as  individuals.  Thef 
are  under  no  legal  obligation  to  refrain  from  using  their  property, 
because  such  use  may  hinder  the  view  of  travellers.  The  compwiy 
was  engaged  in  excavating  and  preparing  the  ground  for  additional 
tracks,  and  might  use  its  own  land  for  depositing  the  material, 
without  rendering  itself  liable  to  an  action  for  negligence.  The 
maxim  that  one  is  bound  so  to  use  his  own  property  as  not  to 
injure  others  has  no  application.  The  injury  is  remote  and  inci- 
dental, and  not  within  the  contemplation  of  the  rule.  If  it  was, 
the  erection  of  depots,  tanks,  sheds  or  other  structures  might  ren- 
der them  liable  to  an  action,  if  a  jury  should  find  that  it  was  negli- 
gent to  erect  them.  I  am  not  aware  of  any  case  holding  that  negli- 
gence could  be  predicated  upon  the  lawful  use  of  the  company's 
property. 

The  obstructions  in  this  case  may,  and  perhaps  should,  hare  had 
a  material  bearing  upon  two  questions:  First,  as  to  the  contribn- 
tory  negligence  of  the  plaintiJQT.  If  they  prevented  his  seeing  the 
approaching  train  until  he  arrived  at  the  track,  he  would  not  be 
negligent  for  not  seeing  it  before;  and,  secondly,  the  fact  of  the 
existence  of  those  obstructions,  with  the  other  surrounding  circum- 
stances, were  proper  to  be  considered  upon  the  question  of  the 
degree  of  care  and  vigilance  which  the  defendant  was  bound  to 
exercise  in  the  running  and  management  of  its  train,  and  in  gi^i^g 
warning  of  its  approach.  It  cannot  be  an  independent  ground  of 
recovery.  No  such  principle  has  ever  been  adjudicated.  Neither 
the  case  of  Richardson  y.  N.  T.  C.  R.  R.  Co.,  45  N.,Y.846,nor 
the  case  of  Machay  v.  JV.  Y.  0.  R.  R.  Co.,  35  id.  75,  so  hold.  ^ 
the  former  the  members  of  the  court  differed  in  their  reaaona  for 
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the  judgment,  but  it  was  not  intended  to  decide  the  principle  con- 
tended for  in  this  case,.and  in  the  Mackay  case  the  wood  was  piled 
in  the  public  highway,  and  the  fact  was  used  upon  the  question  of 
eontribatory  negligence.  It  was  strenuously  insisted  by  the  coun- 
sel for  the  defendant,  that  as  the  defendant  was  under  no  statutory 
obligation  to  ring  the  bell  or  sound  the  whistle,  no  action  will  lie. 
This  involves  the  principle  that  if  a  railroad  company  complies 
with  the  requirements  of  the  statute,  they  are  relieved  from  liabil- 
ity for  negligence.  As  a  general  rule  this  may  be  true,  but  I  am 
not  prepared  to  assent  to  its  universal  application.  The  omission 
to  provide  other  safeguards  at  crossings  than  those  required,  we 
have  held  not  to  be  a  ground  of  negligence;  but  in  the  manage- 
ment of  its  trains  the  care  necessary  to  be  observed  is  not  in  all 
eases  confined  to  the  statutory  requirements,  but  depends  upon 
circumstances.  A  high  rate  of  speed  in  a  crowded  city  would  be 
regarded  as  negligent.  So  the  backing  of  a  train  in  the  night 
without  proper  lights  or  other  means  of  warning.  So  in  this  case 
it  may  be  that  the  fact  of  the  obtructions,  and  other  existing  cir- 
cumstances, rendered  it  the  duty  of  the  defendant  in  approaching 
this  crossing,  which  was  known  to  be  used  to  some  extent  by  the 
public,  to  exercise  more  care  and  vigilance  than  was  exercised  in 
the  management  of  the  train,  and  in  giving  warning  of  its 
approach.  It  is  not  necessary  to  determine  the  question,  as  there 
must  be  a  new  trial,  and  the  evidence  may  be  changed;  but  I  can- 
not assent  to  the  proposition  that  as  matter  of  law  the  company 
were  absolutely  relieved  from  obligation  to  exercise  proper  care  in 
addition  to  that  required  by  statute  in  the  management  of  its  train 
in  view  of  the  surrounding  facts.  The  court  should  have  confined 
the  jury  to  the  question  of  negligence  in  the  management  of  the 
train,  and  not  placed  it  upon  the  obstructions  except  as  a  circum- 
stance requiring  greater  caution  in  running  the  train.  The  case  of 
Sutt07i  V.  N.  Y.  C.  £  H.  R.  R.  R.  Co.,  66  N.  Y.  243,  is  not  decisive 
of  this  case.  That  was  the  case  of  a  mere  licensee  who  was  per- 
mitted to  cross  the  track  for  water,  and  it  was  held  that  the  com- 
pany was  not  required  to  exercise  the  highest  degree  of  vigilance  to 
prevent  his  being  injured.  In  that  case  some  empty  cars  were 
started  by  the  wind,  and  ran  a  down  grade  by  their  own  weight, 
and  injured  the  plaintiff.  It  appeared  that  if  the  brake  had  been 
properly  set  on  the  cars  they  would  not  have  been  started  by  the 
'irind,  and  we  held  the  company  not  liable  for  this  casualty.  Here 
Vol.  XXVI.  —  70 


554  ff^^  YORK, 


CordeU  ▼.  New  York  Central  &  H.  R  R.  R.  Co. 


the  plaintiff  was  something  more  than  a  mere  licensee.  The  place 
was  in  some  respects  a  pablic  crossing,  and-  the  plaintiff  had  a  right 
to  go  upon  the  track,  and  I  think  that  the  company  owed  him  a 
duty  if  the  place  was  such  that  he  could  not  see  the  train,  or  other- 
wise with  ordinary  care  know  of  its  approach,  to  have  exercised 
«ucli  care  as  would  have  been  likely  to  warn  of  its  approach,  or  at 
least  that  it  would  so  manage  the  train  as  that  it  would  not  be 
likely  to  injure  the  plaintiff,  or  others  similarly  situated.  It  is  not 
necessary  definitely  to  determine  whether^  from  the  eyidence  in 
this  case,  an  inference  of  a  want  of  proper  care  might  properly  be 
drawn  by  the  jury.  It  is  only  intended  to  deny  that  the  company 
is  absolutely  relieved  from  the  use  of  any  other  means  than  those 
provided  by  statute  in  the  management  of  its  train  under  peculiar 
circumstances. 

Neither  is  it  needful  to  pass  upon  the  question  of  contributory 
negligence.  It  must  be  conceded,  as  within  the  personal  experience 
of  every  one,  that  as  a  general  rule  the  exercise  of  ordinary  care 
will  enable  a  person  to  cross  a  railroad  track  on  foot  in  open  day- 
light with  safety,  and  it  requires  a  strong  case  to  sustain  an  action 
under  such  circumstances.  But  such  cases  have  been  sustained, 
of  which  the  Beisiegel  case  is  a  notable  example  in  this  State. 

That  portion  of  the  charge  of  the  judge  has  been  critidaed 
which  submitted  the  question  of  negligence,  other  than  the 
obstructions  to  the  jury,  as  being  so  broad  as  to  have  justified  the 
jury  in  finding  it  negligent  not  to  keep  a  flagman,  or  other  means 
of  preventing  accidents,  outside  of  the  management  of  the  tnon. 
If  the  criticism  is  well  founded,  the  charge  was  erroneous,  but  it 
is  unnecessary  to  examine  it  critically,  as  there  must  be  a  new  trial 
upon  the  charge  in  respect  to  the  obstructions. 

The  judgment  should  be  reversed  and  new  trial  granted,  costs 
to  abide  event. 

All  concur,  except  Allbn,  J.,  taking  no  part,  and  Bapallo,  J., 

absent 

JudgmefU  revenetL 
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m  N.  Y.  128.) 

HeffUgenee — landlord  and  tenant — duty  to  repair  ftre-eioape, 

A  statute  having  required  the  owners  of  tenement  hoases  to  provide  fire- 
escapes,  and  keep  tbexn  in  repair,  under  penalty  for  neglect,  it  is  the  duty 
of  such  owners,  as  between  themselves  and  their  tenants,  and  in  the  absence 
of  an  agreement  for  repairs,  to  keep  the  same  in  repair. 

A  fire-escape  attached  to  a  tenement  house,  consisted  of  a  platform,  accessible 
only  through  a  window,  furnished  with  a  railing  around  the  outside,  and 
having  at  one  end  a  trap  door,  communicating  by  a  ladder  with  a  similar 
platform  on  the  next  story  ;  the  child  of  the  tenant,  ten  years  old,  who  had 
been  sitting  on  the  sill  of  the  open  window,  while  his  fkther  was  at  work  in 
the  same  room,  passed  through  the  window  to  the  platform,  and  to  the  trap- 
door, the  hinges  of  which  being  rusty  and  fastened  only  with  a  small  wire 
and  a  string,  gave  way  beneath  him,  and  he  was  killed.  Held,  that  an  action 
of  damages  therefor  would  not  lie  against  the  owner  of  the  premises.  (See 
note, p.  502.) 

ACTION  for  damages  for  the  death  of  the  plaintiff's  intestate. 
The  opinion  states  the  facts.     The  plaintiff  had  judgment^ 
and  the  defendant  appealed. 

John  E.  Parsons,  for  appellant 

Nathaniel  C,  Moak,  for  respondent.  The  deceased  was  not  a 
trespasser.  Mullany  t.  Spence,  15  Abb.  (N.  S.)  319,  323,  327; 
Totten  V.  Phipps,  62  N".  Y.  354;  Indermaur  v.  Dames,  L.  R,  2 
C.  P.  312;  Hulbert  v.  N.  Y.  C.  R.  R.  Co,,  40  N.  Y.  146.  Defend- 
ant was  liable  for  the  injury  sustained.  Barnes  y.  Barnes,  9  C.  B. 
392;  Wright  v.  Saunders,  36  How.  Pr.  136;  Beck  v.  Carter,  6  Hun, 
d04;  Stack  y.  Portsmouth,  62  N.  H.  221;  Birge  v.  Gardner,  19 
Conn.  5<)7;  City  of  Chicago  v.  Major,  etc.,  18  111.  360;  Keffe  v. 
MiL,  etc.,  21  Minn.  209,  212 ;  R.  R.  Co.  v.  Stout,  17  Wall.  657. 
Defendant  was  bound  to  keep  the  fire-escape  in  a  proper  and  safe 
condition,  as  to  persons  occupying  and  using  the  house.  Whart. 
on  Neg.,.  §§  24,  784,  786;  Cordett  v.  JV.  Y.  C.  R.  R.  Co.,  64  N.  Y. 
538;  Vyse  t.  Wakefield,  6  M.  &  W.  452;  Hay  den  y.  Bradley,  6 
Gray,  425 ;  McCarty  y.  Syracuse,  46  N.  Y.  194;  Swords  y.  Edgar^ 
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59  id.  38-9.  A  failure  to  do  this  was  negligence  per  se.  46  N.Y. 
194  The  deceased  had  a  right  to  suppose  the  fire-escape  was  safe 
and  in  good  repair.  59  N.  Y.  28,  39 ;  Massoth  i.Del,  etc.y  64  id.  532; 
McOrath  v.  N,  Y.  C,  etc.,  63  id.  530. 

Miller,  J,  The  owner  of  the  premises  where  the  accident  hap- 
pened, which  caused  the  death  of  the  intestate,  was  under  a  legal 
obligation  to  provide  a  fire-escape  for  the  benefit  of  the  occapants, 
and  to  keep  the  same  in  good  repair.  S.  L.  of  1873,  chap.  863,  §  36, 
p.  1354.  While  a  failure  to  comply  with  the  statute  rendered  the 
owner  liable  for  the  penalty  prescribed,  in  the  absence  of  any 
express  agreement  to  that  effect,  certainly  it  is  by  no  means  clear 
that  this  statutory  duty  could  be  imposed  upon  the  tenant  It  is 
true  that  ordinarily,  unless  there  is  an  agreement  to  repair  on  the 
part  of  the  landlord,  premises  are  hired  in  the  condition  in  which 
they  are  at  the  time  of  the  demise,  and  the  rent  Is  supposed  to  be 
arranged  with  reference  to  such  condition.  In  such  case  the  land- 
lord is  under  no  obligation  to  repair,  and  the  lessee,  if  he  wishes 
any  repairs,  must  make  them  at  his  own  expense.  Witiy  v.  Mat- 
thews, 52  N.  Y.  512.  The  reparation  of  a  fire-escape  would  scarcely 
seem  to  come  within  the  range  of  ordinary  repairs  of  a  bailding. 
It  is  an  attachment  to  a  certain  class  of  tenant  houses  which  ar& 
enumerated  in  the  statute,  which  is  erected  espt;cially  for  the  pro- 
tection of  the  occupants,  and  a  duty  is  imposed  upon  the  landlord 
and  owner  having  in  view  that  object.  Even  if  such  a  duty  might 
be  assumed  by  another,  under  an  express  agreement,  it  is  not  appar- 
ent that  it  could  be  considered  asconstitutingapart  of  the  obliga- 
tions of  a  tenant,  who  hired  without  any  special  agreement,  as  to 
repairs.  It  would  be  extremely  difficult  to  define  the  limits  of  sach 
a  duty,  unless  it  devolved  upon  the  owner  in  a  tenement  house  occu- 
pied by  a  number  of  persons.  If  one  or  more  who  demised  one 
story  should  be  required  to  take  care  of  the  portion  there,  and  the 
others  the  remamder,  it  would  be  embarrassing  to  arrange  for  the 
whole  so  as  to  insure  safety  and  protection  to  all  the  oocnpaots. 
The  law  cited  clearly  was  not  intended  thus  to  divide  among  sev- 
eral the  performance  of  the  obligation  imposed.  It  was  aimed  at 
the  owners.  They  were  to  erect  and  keep  in  repair,  and  the  pen- 
alties provided  could  not  well  be  inflicted  upon  a  party  not  named 
in  the  act  Such  being  the  purpose  and  design  of  the  law,  at  least 
in  the  absence  of  any  special  agreement  to  the  contrary,  it  most  be 
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aaaumed  that  defendant  was  obligated  to  take  care  of  and  keep  in 
repair  the  fire-esoape  where  the  accident  occurred. 

Assuming  that  sach  obligation  devolved  upon  the  def endant,  the 
qaestion  arises  whether  he  occupied  such  a  relationship  to  the 
deceased  as  created  a  liability  to  respond  in  damages  for  the  acci- 
dent which  caused  his  death.  To  maintain  an  action  for  personal 
injury  occasioned  by  the  negligence  or  want  of  care  of  another,  it 
must  be  made  to  appear  that  the  defendant  owed  some  duty  or 
obligation  to  the  party  injured,  which  he  failed  to  discharge  or 
perform.  Unless  there  is  some  contract,  daty  or  service  which  a 
party  is  bound  to  fulfill,  there  can  be  no  negligence,  fault  or  breach 
of  the  obligation.  The  reported  cases,  where  parties  are  charged 
for  injuries  to  another  occasioned  by  accident,  have  been  decided 
upon  the  principle  that  there  was  negligence  in  doing  or  omitting 
to  do  some  act  by  which  a  duty  or  obligation  which  the  law  imposed 
has  been  disregarded.  The  real  point  to  be  determined,  then,  is 
whether  the  defendant  owed  any  duty  to  the  deceased.  If  he  was 
a  trespasser  when  he  entered  upon  the  fire-escape,  he  occupied  the 
position  of  one  who  comes  upon  the  premises  of  another  without 
right,  and  who  can  maintain  no  action  if  he  is  injured  by  an  obstruc- 
tion, or  falls  into  an  excavation  which  has  been  left  open  and 
uncovered.  Even  a  license  is  not  a  protection,  unless  some  induce- 
ment or  enticement  is  held  out  by  the  owner  or  occupant,  and  no 
recovery  can  be  had  for  injuries  sustained.  The  deceased  was  a 
bright,  iDtelligent  boy,  nearly  ten  years  of  age,  living  with  his  father 
who,  with  his  family,  occupied  the  upper  story  of  the  defendant's 
tenement  house,  and  used  the  room,  the  window  of  which  opened 
on  the  fire-escape,  for  working  at  his  trade  as  a  shoemaker.  The 
boy.  immediately  previous  to  the  accident,  sat  on  the  window-sill, 
which  was  fifteen  or  sixteen  inches  from  the  floor,  the  window 
being  open  and  about  the  same  distance  from  the  platform  of  the 
fire^scape.  A  workman  engaged  at  his  work  was  in  the  room  at 
the  time,  but  did  not  notice  what  took  place.  The  deceased  must 
have  stepped  on  the  platform  of  the  fire-escape,  which  was  about 
eight  feet  in  length  and  three  and  one-half  wide,  and  had  an  iron 
railing  around  the  outside  portion  of  it,  and  then  have  passed  to 
the  end  where  there  was  a  trap  door  and  a  ladder  leading  to  the 
platform  in  the  next  story  below.  The  hinges  of  the  trap  door, 
which  were  rusted  and  only  fastened  with  a  small  wire  and  a  string, 
gave  way,  and  he  was  precipitated  below  and  killed. 
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The  deceased  clearly  had  no  right  to  go  upon  the  platform,  and 
was  there  for  no  legitimate  purpose.  It  was  not  intended  for  anj 
such  use,  and  the  act  of  the  deceased  in  entering  upon  and  paasing 
along  the  platform,  was  in  violation  of  the  purpose  for  which  it 
was  designed.  It  was  put  up  only  for  a  fire-escape,  to  be  used  for 
the  protection  of  life  in  case  of  danger  from  fires,  and  was  not 
intended,  and  was  never  used  as  a  balcony.  The  proof  showed 
that  children  were  not  accustomed  to  go  there,  and  it  was  only 
accessible  by  passing  out  of  the  window.  Nor  does  it  appear  from 
the  evidence,  although  it  was  protected  in  part  by  an  iron  railing, 
that  it-  was  intended  to  be  guarded  in  a  manner  suflScient  to  pre- 
vent accident  to  very  young  children  arising  from  such  an  exposed 
position.  It  bore  no  indication  that  it  was  designed  for  general  nae, 
and  furnished  no  invitation  or  attraction  to  young  children  any 
more  than  the  roof  of  a  stoop  or  piazza,  which  projects  under  the 
window  of  a  dwelling-house  and  is  easy  of  access  to  persons  in  the 
vicinity.  Under  such  a  state  of  facts,  and  where  a  person  thas 
voluntaidly  exposes  himself  to  danger  and  is  injured,  there  is  no 
rule  of  law  that  authorizes  a  recovery.  The  books  are  full  of  cases 
bearing  upon  the  subject,  and  although  the  decisions  are  not 
entirely  harmonious,  there  is  no  adjudication  which  holds  that 
undercircumstances  like  these  an  action  will  lie,  while  there  are 
many  in  a  contrary  direction.  Dougan  v.  Champlain  TVaiM.  (%., 
56  N.  Y.  1 ;  Victory  v.  Baker,  67  id.  366;  Abbott  v.  Mtu^,  33  L  J. 
177;  Mangan  v.  Atterton,  L:  E.,  1  Ex.  239. 

In  Abbott  V.  Macfie,  supra,  the  defendant  placed  the  shatter  of  a 
window  against  the  wall  of  a  public  street.  The  dress  of  a  child, 
who  was  playing  in  the  street,  jumping  off  the  shutter,  caaght  in 
the  same,  and  it  fell,  and  injured  the  child,  and  it  was  held  that  the 
defendant  was  not  liable.  The  child  was  lawfully  in  the  street  in 
the  case  cited,  and  hence  might  very  naturally  be  attracted  to  the 
shutter  which  was  there,  while  in  the  case  at  bar,  the  deceased  was 
obliged  to  go  beyond  the  room  in  which  he  was  to  reach  the  fire 
escape,  and  overcome  obstacles  in  the  way  of  getting  there.  The 
decision  cited  establishes  a  stronger  case  against  the  defendant  than 
the  case  at  bar.  In  Mangan  v.  Atterton,  supra,  the  defendant 
exposed  a  machine  which  was  dangerous  when  in  motion.  A  boyi 
four  years  old,  by  direction  of  his  brother,  seven  years  of  age, 
placed  his  fingers  within  the  machine,  which  were  croshedi  and 
it  was  held  that  the  defendant  was  not  liable. 
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Although  the  rule  in  regard  to  liabihty  for  the  negligence  of 
children  is  not  as  stringent  in  England  as  in  this  State,  yet  within 
the  principle  decided  in  the  last  two  cases  it  is  difficult  to  see  how  a 
Uability  can  be  incurred  where  the  defendant  has  done  nothing  to 
produce  the  injury,  and  where  there  is  an  unauthorized   interfer- 
ence with  or  invasion  of  his  rights.     It  is  true  that  some  of  the 
decisions  are  seemingly  in  conflict  with  those  referred  to,  and  cases 
may  be  found  where  a  different  doctrine  seems  to  be  upheld,  as  in 
Ltffich  y.    NurdiUy  1  Ad.  &  Ellis  (N.  S.),   39,  where  an  infant 
entered  into  a  cart  standing  in  the  street  and  was  injured,  the 
owner  was  held  liable.    But  there  is  a  clear  distinction  between 
such  a  case  where  the  infant  was  lawfully  in  the  highway,  which 
it  has  the  right  to  travel  and  use,  and  where  the  blamable  careless- 
ness of  the  defendant  tempted  the  child  to  amuse  himself  with  an 
empty  cart  and  a  deserted  horse,  and  a  case  where  he  is  palpably 
invading  the  premises  of  another  and  is  a  mere  trespasser.     In  the 
latter  case  a  party  is  without  the  protection  of  the  law  except  in 
special  cases.    The  owner  of  land  may  dig  an  excavation  in  hia 
own  premises  not  substantially  adjoining  a  public  highway,  and  no 
action  lies  against  him  by  one  who  has  strayed  off  the  highway 
and  fallen  into  the  excavation.    Hardcastle  v.  S.  Y.  R,  R.  Co.,  4 
Ilurlst  &  Norm.  67;  Hmmell  v.  Smith,  29  L.  J.  (C.   R)  203;  Iloti 
V.  Wilkes,  3  Barn.  &  Aid.  304;  Nicholson  v.  Erie  Railway  Co.,  41 
N.  T.  525.     But  a  different  rale  prevails  when  the  pit  dug  is  so 
near  the  highway  that  a  person  in  using  the  same  with  ordinary 
caution  may  fall  in.     See  Beck  v.  Carter,  68  N.  Y.  283;  23  Am. 
Rep.  175,  where  the  authorities  are  reviewed. 

The  reason  of  the  rule  in  the  latter  case  is,  that  a  person  lawfully 
using  the  highway  in  a  reasonable  manner  is  liable  to  fall  in  the  pit, 
and  where  such  is  the  case,  a  duty  is  imposed  upon  the  owner,  to  pro- 
tect the  excavation.  The  deceased  was  not  on  the  platform  by  the 
defendant's  invitation,  nor  did  he  come  near  there  as  in  the  case 
of  an  excavation  near  the  highway,  while  in  the  lawful  use  of  his 
father^s  premises.  He  had  stepped  over  the  bounds  and  passed  the 
limits  to  which  he  was  restricted  by  the  demise  to  his  father,  and 
therefore  his  case  does  not  come  within  the  rule  which  requires  a 
party  to  protect  a  structure  upon  his  own  premises  which  is  danger- 
ous to  others.  Oauiret  v.  Bgertwi,  L.  R,  2  0.  P.  371 ;  Coe  v.  Flatt,  6 
Eng.  L.  4  Eq.  491;  11  id.  551;  Lygo  v.  NewboU,  24  id.  507;  StOM 
y.  Jackson,  32  id.  349;  Wilkinson  ^.  Fairrie,  1  Hurlst  &  Colt.  633. 
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The  deceased  had  not  even  a  license  or  permission,  ezpren  or 
implied,  to  pass  upon  the  fire  escape.  Nor  do  we  think  that  an 
inducement  was  held  out  which  might  have  led  him  or  others  to 
believe  that  it  was  intended  to  be  used  by  persons  occupying  the 
building,  or  that  it  can  be  claimed  that  the  defendant  directly  or 
by  implication  invited  him  to  enter,  and  thus  assumed  the  obUgik 
tion  toward  him  that  it  was  in  safe  condition,  or  owed  him  any 
duty.  The  learned  counsel  for  the  plaintiff  insists  that  the  owner 
of  machinery  or  other  property,  which  by  being  trifled  with  by 
children  results  in  injury  to  them,  is  liable  if  he  negligently  leaTe 
it  open  on  his  own  land  or  premises  where  children,  by  interfering 
therewith,  may  be  injured,  and  we  are  referred  to  some  cases  which 
are  supposed  to  maintain  this  doctrine.  A  leading  case  in  which 
this  rule  is  upheld  is  that  of  the  Railroad  Co.  v.  Stoui,  17  Wall 
657.  A  child  strayed  on  the  company's  grounds  and  was  injured 
by  a  turntable  being  moved  by  other  children,  and  it  was  held  that 
while  as  a  general  rule  in  regard  to  an  adult,  that  to  entitle  him  to 
recover  damages  for  an  injury  resulting  from  the  fault  or  negligenoe 
of  another,  he  must  himself  have  been  free  from  fault,  such  is  not 
the  rule  to  an  infant  of  tender  years-.  That  the  care  and  caution 
required  of  a  child  is  according  to  its  maturity  and  capacity  only, 
and  this  is  to  be  determined  in  each  case  by  the  circumstances  of 
that  case,  and  that  while  the  infant  here  was  clearly  a  trespasser, 
and  had  no  right  on  the  premises  of  the  railroad  company,  the 
defendant  in  the  record  disclaimed  resting  his  case  on  the  ground 
of  plaintiff's  negligence;  that  disclaimer  ought  to  dispose  of 
the  question  of  plaintiff's  negligence,  whether  made  in  a  direct 
form  or  indirectly,  under  the  allegation  that  the  plaintiff  was  a 
trespasser  upon  the  railroad  premises  and  could  not  recover.  The 
question  therefore  as  to  the  negligence  of  the  child  was  not  in  the 
case,  and  although  the  opinion  discusses  the  authorities  which  bear 
upon  that  subject,  an  examination  of  them  was  not  required  for  the 
decision  of  the  same.  The  case  is  followed  by  Keffe  v.  MilwaukeBj 
21  Minn.  209  (18  Am.  Bep.)  which  refers  to  the  case  last  cited,  and 
holds  under  a  state  of  facts  very  similar,  that  the  child  was  led 
into  the  commission  of  the  trespass  by  the  defendant  himself,  and 
thus  occupies  a  position  different  from  an  ordinary  trespasser,  and 
under  such  circumstances  the  defendant  owed  it  a  duty  which  it 
did  not  owe  to  ordinary  trespassers  and  was  liable.     The  decision 
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is  pat  upon  the  ground  that  the  child  was  attracted  hj  the  turn- 
table, and  induced  to  go  there  by  the  conduct  of  the  defendant. 

We  are  now  called  to  express  an  opinion  as  to  the  soundness  of 
these  decisions  in  such  a  case;  and,  while  we  are  not  prepared  to 
uphold  them^  it  is  enough  to  say  that  the  facts  are  by  no  means 
analogous.  A  child  is  permitted  to  go  into  the  public  streets, 
which  are  open  to  persons  of  all  ages,  without  being  chargeable  with 
negligence,  and  being  there,  if  led  by  attractions  into  danger,  even 
although  it  may  be  that,  under  some  circumstances,  an  action 
would  lie  for  injuries  sustained  thereby,  such  a  case  has  no  simi- 
larity to  one  where  the  child  is  left  without  any  one  to  take  especial 
charge  of  him,  and  escapes  through  an  open,  unguarded  window  to 
a  place  of  danger,  and  sustains  an  injury  without  any  allurements 
being  held  out  to  him.  A  wide  distinction  exists  between  the  two 
cases,  and  while  the  one  at  bar  is  on  the  border  line,  and  the  point 
of  difference  is  perhaps  very  close,  this  distinction  is  fully  recog- 
nized in  the  best  considered  adjudications  in  the  courts,  and  is  the 
turning  point  upon  which  cases  of  this  character  are  to  be  deter- 
mined. No  case  has  ever  held  |hat  the  owner  of  a  building  rented 
to  a  tenant,  without  a  covenant  that  the  landlord  shall  keep  the 
same' in  repair,  is  responsible  for  damages  occasioned  by  neglect  to 
repair,  and  although,  as  we  have  seen,  this  case,  as  there  was  a 
statutory  liability,  may  perhaps  be  excepted  from  this  general  ruft, 
it  would  be  going  very  far  to  hold  that,  under  circumstances  like 
these,  the  defendant  was  liable. 

There  is  another  view  of  the  case  which  was  not  presented  on 
the  argument,  but  which  should  not  be  overlooked.  If  there  was 
any  liability  for  negligence,  this  obligation  was  in  part  created  by 
a  failure  to  protect  the  infant  children  of  the  tenants  from  injury, 
by  restraining  them  from  getting  on  the  fire-escape.  As  to  adults, 
it  is  to  be  supposed  that  their  own  judgment  and  discretion  would 
answer  that  purpose.  As  to  those  of  immature  years,  if  the  win- 
dow had  been  temporarily  protected,  as  is  quite  usual  when  young 
children  are  liable  to  be  exposed  to  danger,  the  accident  would  not 
have  occurred.  A  temporary  gate  or  bars  would  have  effected  that 
object.  The  owner  clearly  was  not  called  upon  to  provide  this  pro- 
tection. Ordinarily,  the  tenant  provides  such  protection  for  the 
safety  of  the  members  of  his  family  who  may  require  it.  But,  with- 
out considering  whether  there  was  negligence  of  the  tenant  in  this 
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respect,  which  exempted  the  defendant  from  liability,  it  is  entirely 
apparent,  for  the  reasons  already  stated,  that  the  action  cannot  be 
maintained. 

There  was  error  in  the  trial  in  denying  the  motion  for  a  nonsuit, 
and  the  judgment  of  the  Ooneral  Term  affirming  the  judgment  of 
nonsuit  must  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur,  except,  Ohurch,  0.  J.,  dissenting ;  Bapallo,  J., 
absent 

Judgment  retfersed, 

NOTB  BT  THV  Rbportbr.— The  Itablllty  of  the  owner  of  dangerous  premUes  for 
Injury  to  one  lawfully  thereon  has  been  frequently  considered  In  the  courts. 

One  who  expressly  or  impliedly  Invites  persons  on  his  premises  Is  bound  to  keep 
such  premises  reasonably  safe.  In  Indermaw  v.  Damet,  L.  B.,  2  C.  P.  811,  a  ffas-fitter, 
having  contracted  to  fix  certain  gas  apparatus  to  the  defendant's  premises,  sent  his 
workman,  the  plaintiff,  after  the  apparatus  had  been  fixed,  and  by  appointment  with 
the  defendant,  to  see  that  It  acted  properly.  The  plaintiff  having  for  this  purpose 
gone  upon  defendant's  premises,  fell  through  an  unfenced  shaft,  and  was  Injursd. 
The  manner  of  construction  was  usual,  but  the  shaft,  when  not  In  use,  might  have 
been  fenced  without  Injury  to  the  defendant's  business ;  Tkeld,  that  the  plaintiff  ooold 
maintain  an  action  for  the  injury.  The  court  say;  ''  With  respect  to  such  a  visitor, 
at  least,  we  consider  It  settled  law  that  he,  u^ng  reasonable  care  on  his  part  for  his 
own  safety.  Is  entitled  to  expect  that  the  occupier  shall  on  his  part  use  reasonsble 
care  to  prevent  damage  from  unusual  danger,  which  he  knows  or  ought  to  know; 
and  that,  when  there  is  evidence  of  neglect,  the  question  whether  such  reasonable 
care  has  been  taken  by  notice,  lighting,  guarding,  or  otherwise,  and  whether  there 
w#s  such  contributory  negligence  In  the  sufferer,  ought  to  be  determined  by  a  jury  ss 
a  matter  of  fact." 

In  Wilkinivm  v.  Fatrrie^  1  Hurl,  ft  Colt.  633,  the  plaintiff,  a  carman,  was  sent  by  his 
employer  to  the  defendants*  premises  to  fetch  some  goods.  After  waiting  some  time 
he  was  directed  by  a  servant  of  the  defendants  to  go  along  a  passage  to  a  counting- 
house,  where  he  would  find  the  warehouseman.  The  passage  was  dark,  and  In  going 
along  It  he  fell  down  a  staircase  and  was  Injured.  Held,  that  the  defendants  were  not 
responsible,  Inasmuch  as  there  was  no  obligation  on  them  to  light  the  passage  or 
fence  the  staircase.  The  court  say,  **  this  is  a  very  different  thing  from  a  bole  or 
trap-door." 

In  Corby  v.  HQl,  4  C.  B.  (N.  S.)  566,  the  owner  of  land  having  a  private  road  for  the 
use  of  persons  coming  to  his  house,  gave  permission  to  A,  who  was  engaged  In  build- 
ing  on  the  land,  to  place  materials  on  the  road.  A  placed  a  quantity  of  slates  tbers 
In  such  a  manner  that  the  plaintiff.  In  using  the  road,  sustained  damage.  Held,  that 
A  was  liable  for  the  Injury.  The  court  said  of  the  owners  of  the  land :  *^Hav- 
ing,  so  to  speak,  dedicated  the  way  to  such  of  the  general  public  as  might  hate 
occasion  to  use  It  for  that  purpose,  and  having  held  It  out  as  a  safe  and  convenient 
mode  of  access  to  the  establishment,  without  any  reservation.  It  was  not  oompeteot 
to  them  to  place  thereon  any  obstruction  calculated  to  render  the  road  unsafe  and 
likely  to  cause  Injury  to  those  persons  to  whom  they  held  It  out  as  a  way  along  which 
they  might  safely  go.  If  that  be  so,  a  third  person  could  not  acquire  the  right  to  do 
so,  under  their  license  and  permission."  **One  who  comes  upon  another's  laodbf 
the  owner's  permission  or  invitation,  has  a  right  to  expect  that  the  owner  will  not  dig 
a  pir.  thereon,  or  permit  another  to  dig  a  pit  thereon,  so  that  persons  lawfully  comlof 
there  may  receive  Injury."    , 

SowthcoU  V.  StanJeyt  1  H.  ft  N.  260,  was  a  case  of  innkeeper  and  Tisltor.   The  court 
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wy :  **  Where  a  penon  is  In  the  house  of  another,  either  on  business  or  for  any 
other  purpoee,  he  has  a  right  to  expect  that  the  owner  of  the  house  will  tafte  reason- 
able care  to  protect  him  from  Injury  ;  for  Instance,  that  he  will  not  allow  a  trap-door 
to  be  open  through  which  thd  guest  may  fall.  But  in  this  case  my  difficulty  in  to  see 
that  the  declaration  charges  any  act  of  commission.  If  a  person  aslted  another  to 
wallc  in  his  garden  In  which  he  had  placed  spring-guns  or  man-traps,  and  the  latter, 
not  being  aware  of  it,  was  thereby  injured,  that  would  he  an  act  of  commission.  But 
if  a  person  asked  a  Tlsltor  to  stop  at  his  house,  and  the  former  omitted  to  see  that  the 
sheets  were  properly  aired,  whereby  the  visitor  caught  cold,  he  could  maintain  no 
action,  for  there  was  no  act  of  commission,  but  simply  an  act  of  omission.  This  declara- 
tion merely  alleges  that  *  by  and  through  the  mere  carelessness,  negligence,  default 
and  improper  conduct  of  the  defendant,'  the  glass  fell  from  the  door.  That  means  a 
want  of  care,  a  default  in  not  doing  something.^'    The  defendant  had  Judgment. 

In  Chapman  ▼.  AiCAimU,  El.,  BI.  &  El.  168,  the  defendant  was  In  the  occupation  of  a 
brewery  and  an  office,  and  a  passage  leading  thereto  from  a  public  street,  used  by  de- 
fendant for  the  reception  of  customers  in  his  trade  of  a  brewer,  which  passage  was  the 
usual  means  of  access  from  the  office  to  the  public  street.  The  defendant  permitted 
a  tra|>-door  In  the  floor  of  the  passage  to  remain  open  without  being  guarded  or 
lighted.  The  plaintllTs  wife,  who  had  been  to  the  office  as  a  customer,  returning  to 
the  street,  fell  through  the  trap-door  and  was  killed.  Hidd,  that  defendant  was 
liable.  The  court  distinguish  the  case  of  a  visitor,  as  in  SouUieote  v.  Stanley,  *'  who 
must  take  care  of  himself.'* 

In  Smiih  v.  Ltmdon,  Ac^  Docks  Co.^  L.  R.,  3  C.  P.  826,  the  defendants  had  provided 
gnngways  from  the  shore  to  ships  lying  In  their  dock,  the  gangwajrs  being  made  from 
materials  of  the  defendants  and  managed  by  their  servants.  The  plaintiff  went  on 
board  a  ship  In  the  dock  at  the  invitation  of  one  of  the  ship's  officers,  and  while  he 
was  on  board,  defendant's  servants,  for  the  purposes  of  the  business  of  the  dock, 
moved  the  gangway  so  that  It  was  insecure.  The  gangway  fell  under  the  plaintiff  in 
returning,  and  he  was  injured.    Hdd^  that  an  action  would  lie  therefor. 

In  Hotma  ▼.  North  EaaLern  RaUuxiy  Co^  L.  R.,  4  Exch.  254,  it  was  the  habit  to  unload 
ooal  wagons  at  the  defendants*  station,  by  shunting  them  and  tipping  the  coal  into 
cells;  it  was  also  the  practice  for  the  consignees,  or  their  servants,  to  assist  In  the 
unloading  and  for  that  purpose  to  go  along  a  flagged  path  by  the  side  of  the  wagons. 
The  plaintiff  was  consignee  of  a  coal  wagon,  which  could  not  be  unloaded  in  the  usual 
way  on  account  of  all  the  cells  being  occupied.  With  the  permission  of  the  station 
master,  he  went  to  his  wagon,  which  was  shunted  In  the  usual  place,  took  some  coal 
from  the  top  of  the  wagon,  and  descrndcd  on  the  flagged  path.  The  flag  he  stepped 
on  gave  way,  and  he  fell  into  ^ne  of  the  cells  and  was  Injured.  Held,  that  an  action 
would  He.    Aiilrmed,  6  11. 123. 

In  Piekard  v.  Smith,  10  C.  B.  (N.  S.)  470,  refreshment  rooms  and  a  coal  cellar  at  a  rail- 
way station  were  let  by  the  uon.pany  to  one  8.,  the  opening  for  putting  ccals  Into  the 
cellar  being  on  the  platform.  A  train  coming  in  while  the  servants  of  a  coal  merchant 
were  shooting  coals  into  the  cellar  for  8.,  the  plaintiff,  a  passenger,  while  passing  Id 
the  usual  way  out  of  the  station,  fell  into  the  cellar  opening  which  the  coal  merchant's 
servants  bad  ccjreiessly  left  insufficiently  guarded ;  held,  that  8.  was  responsible  for  the 
negligence  in  an  action  by  the  passenger. 

In  Ajtfirrd  v.  Prtor,  4  Week.  Rep.  611,  the  plaintiff  went  to  a  public  house  by  api^oint- 
ment simply  to  meet  a  friend,  and  as  his  friend  had  not  arrived,  wtdked  Into  the  par- 
lor, and  there  fell  through  a  hole  In  the  floor,  wliich  was  being  repaired.  An  action 
against  the  proorietor  for  the  injury  was  sustained. 

The  drfeii'^aut  kept  an  Inn.  In  the  third  story  of  which  was  a  hall,  which  he  let  for 
public  purposes,  reached  by  two  flights  of  stairs  from  the  street,  the  first  flight  directly 
in  fr  lit  of  the  street  entrance,  and  the  second  directly  over  the  first;  In  the  second 
story,  directly  over  the  street  door  wasa  door  opening  upon  a  wooden  awning,  six  feet 
wide,  twelve  feet  above  the  sidewalk  and  without  any  railing  or  guards;  the  hall  on  a 
particular  evening  was  let  for  a  dance  to  which  all  were  admitted  on  payment  of  a 
fie;  the  ptdntlff  attended  the  dance,  and  on  leaving  the  hall  to  go  home,  and  reach- 
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lag  the  foot  of  the  second  flight  of  stairs,  supposing  the  door  opening  on  the  awdac 
was  the  street  door,  walked  out  of  It  and  along  the  awning  some  forty  feet  and  offths 
end  of  it4ind  falling  to  the  ground  was  Injured;  he  was  somewhat  Intoxicated,  but  to 
what  extent  was  disputed ;  tlhere  was  oonflicting  evidence  whether  the  door  was 
opened  during  the  eyenlng,  or  whether  the  plaintiff  unlocked  it  himself  and  went  oat ; 
two  other  pereons,  perfectly  sober,  made  the  same  mistake  the  same  evening,  but  dis- 
covered the  error  In  time  to  avoid  accident,  by  hearing  noises  in  the  street  below ;  the 
defendant,  early  In  the  same  evening,  expressed  apprehension  that  some  one  would 
he  injured  there,.and  In  consequence  he  locked  the  door,  but  it  was  afterward  opened 
and  continued  open  as  some  of  the  witnesses  testified.  In  an  action  for  those  iojo- 
ries,  the  innkeeper  was  held  liable  by  the  Jury,  and  this  was  affirmed.  Letting  the 
premises  for  hire,  the  defendant  was  bound  to  keep  the  premises  reasonably  safe  for 
any  one  coming  to  the  hall  and  for  their  entrance  and  departure.  The  public  resorting 
thither  are  not  mere  licensees  to  whom  the  owner  of  the  premises  owes  no  duty  to 
iceep  them  safe.  The  question  of  plaintiff's  negligence  was  properly  submitted  totbe 
Jury.    Camp  v.  Wood,  New  York  Court  of  Appeals,  January  21,  1879. 

In  Freer  v.  Caimemn^  4  Uich.  Law,  SS8,  an  action  was  sustained  against  the  defend- 
ants, who  were  stor&^keepers,  by  the  plaintiff,  who  being  in  the  store  as  a  customer, 
was  invited  by  the  olerk  to  walk  into  a  dark  part  of  the  store,  in  which  there  wss  ao 
open  trap-door,  through  which  she  fell  and  was  injured. 

In  Elliott  V.  Pray^  10  Allen,  378,  it  was  held  that  if  the  owners  of  a  store,  on  a  public 
street,  have  let  the  upper  stories  to  a  tenant,  and  an  entrance  directly  in  front  of  the 
stairs  leading  to  the  upper  stories  is  so  constructed  and  so  habitually  open  as  to  indi- 
cate  that  It  is  a  proper  entrance  for  those  having  occasion  to  ascend  the  stairs,  and 
there  is  a  trap-door  between  it  and  the  stairs,  which  is  carelessly  left  open  by  them, 
they  are  liable  In  daouiges  to  one  who  in  the  use  of  due  care,  and  having  proper  occa- 
sion to  ascend  the  stairs,  passes  through  the  entrance  and  falls  through  the  trapdoor 
and  thus  sustains  an  injury.  In  Pierce  v.  Whitcombt  48  Vt.  127 ;  s.  c,  21  Am.  Bep.  IM, 
the  plaintiff  went  at  night  to  defendant's  house  to  buy  oats,  and  they  went  together  to 
the  barn  where  the  oats  were  kept.  While  defendant  was  seeking  a  measure,  plaintiff 
walked  about  the  bam  in  the  dark,  fell  through  a  hole  in  the  floor  and  wnS  Injurtd. 
Held,  that  defendant  was  not  liable,  because  the  walking  about  In  the  dark  was  not 
invited  by  him,  nor  was  It  a  part  of  the  business. 

One  who  simply  suffers  persons  to  come  upon  his  premises,  without  invitation,  it 
not  bound  to  keep  the  premises  safe.  In  QatUrel  v.  Egerton,  L.  B.,  2  C.  P.  Stl,  the  deo* 
laration  stated  that  the  defendants  were  possessed  of  land  with  a  canal  and  cuttingi 
intersecting  'he  same,  and  of  bridges  across  the  canal  and  cuttings  communicating 
with  and  leading  to  certain  docks  of  the  defendants,  which  land  and  bridges  were  used 
with  the  consent  and  permission  of  the  defendants  by  persons  proceeding  to  and 
coming  from  the  docks ;  that  they  wrongfully  and  Improperly  kept  and  maintained 
the  land,  canal  cuttings,  and  bridges,  and  suffered  them  to  be  In  so  improper  a  atate 
and  condition  218  to  render  them  unsafe  for  persons  lawfully  passing  along  and  over 
and  using  the  land  and  bridges  toward  the  docks  ;  and  that  one  6.  lawfully  peaiiDg 
over  and  using  the  bridges  through  the  wrongful,  negligent  and  improper  conduct  of 
the  defendanU,  fell  into  one  of  the  cuttings  and  was  drowned ;  hdd,  that  no  cause  of 
action  was  disclosed.  The  court  say:  *' Assuming  that  these  were  private  docks, thepri- 
vate  property  of  the  defendants,  and  that  they  permitted  persons  going  to  or  coming 
from  the  docks,  whether  for  their  own  benefit  or  that  of  the  defendanU,  to  uae  the 
way,  the  dedication  of  a  permission  to  use  the  way  must  be  In  the  character  of  a  gift- 
The  principle  of  law  as  to  gifts  Is,  that  the  giver  Is  not  responsible  for  damage  result- 
ing from  the  insecurity  of  the  thing,  unless  he  knew  Its  evil  character  at  the  time  and 
omitted  to  caution  the  donee."'  **  I  cannot  conceive  that  he  would  Incur  any  responsi- 
bility merely  by  reason  of  his  allowing  the  way  to  be  out  of  repair.*' 

In  Bolch  V.  Smith,  7  H.  &  N.  738,  the  workmen  In  a  government  dock-yard  were  p«* 
mltted  to  use  certain  water-closets  erected  for  their  accommodation,  and  for  thai 
purpose  to  use  certain  paths  across  the  dock-yard .  The  defendant,  agovemment  coo- 
tractor,  was  permitted  to  erect  In  the  dock-yard  certain  machinery  for  the  parpoee  of 
bis  work .    He  erected  across  a  path  which  led  to  one  of  the  wmter-cloeeta.  a  revolTtaf 
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•hftf  t,  partly  covered  with  planks.    The  plaintiff,  a  workman  in  the  dockiTindt  hawtog  • 
ffone  aloDK  thla  path  to  the  water-closet,  on  his  return  stambled,  and  on  putting,  out 
hia  band  to  save  himself,  his  arm  was  caught  by  the  shaft  and  laoetatad.   Xknra  w«b 
another  path  along  which  he  might   have  gone,  but  he  used  the  more  con venient. 
JBeltU  that  the  defendant  was  not  liable,  since  he  was  under  no  obligation  to  fenoe  the- 
Bhaft,  and  the  defect  in  the  fencing  was  apparent.    The  court  said:  '*!  wtddedde' 
the  case  as  if  it  were  a  question  between  the  plaintiff  and  theownenof  the  yaad, 
because  f  f  they  are  not  responsible  for  putting  up  the  shaft,  a  /orttori the  defendant 
Is  not.  Then  was  there  any  obligation  on  the  owners  of  the  yard  not  to  puttip  maefainery 
that  mi^bt  be  dangerous  to  persons  crossing  it  ?    None  of  the  facts  tend  to  show  that 
any  each  obligation  existed.    IX  what  was  put  up  was  an  obstmction  to  any  person- 
who  ased  that  way.  the  only  consequence  would  be  that  he  would  have  to  go  another 
way."  See,  also,  FHUOmrgK  etc.^  RaUway  <7o.v.  Bingham^  29  Ohio  St.  864;S3  Am.  Rep.  751. 
In  Stone  v.  Jocfcson,  32  Hng.  L.  ft  Eq.  349,  an  action  for  an  injury  to  the  wife  of  the 
plaintiff  through  the  negligence  of  the  defendant  in  leaving  an  open  vault  or  cellar  on  his 
own  preml8esunfeDoed,whereby8hefell  in  and  was  injured,  the  evidence  was  that  many 
persons  were  in  the  habit  of  going  across  the  spot  where  the  vault  was,  for  the  pur* 
TKMe  of  making  a  short  cut  from  the  street  to  the  main  road,  by  avoiding  an  angle,  but 
that  the  owner  of  the  premises,  aa  often  as  he  saw  them,  turned  them  baek.    Held^ 
that  the  action  was  not  maintainable,  there  being  no  evidence  of  a  public  way. 

But  where  one  has  the  right  of  way  over  the  premises  of  another,  to  the  knowledge 
of  the  latter,  the  latter  is  bound  to  keep  them  safe.  Thus,  A  leased  the  third  and 
fourth  floors  of  a  building  of  which  B  occupied  the  lower  part.  In  the  hall  leading 
from  the  outer  door  to  the  stairs  which  gave  access  to  the  upper  stories,  was  a  hatch- 
way closed  by  a  trap-door,  occupying  nearly  all  the  passage  way*  used  by  defendant, 
aad  open  all  day,  but  customarily  from  six  to  eight  o'clock  in  the  evening.  A  went  to 
the  premises  between  eight  and  nine  o'clock  in  the  evening,  and  the  trap-door  being 
open,  fell  through  and  was  killed  Hdd^  that  B  was  liable  in  damages,  and  that  A  was 
not  negligent  in  not  having  procured  a  light  or  otherwise  inquired  whether  the  trap- 
door was  open.  Totten  v.  P/i{pps,  .52  N.  \  .  3b4.  The  same  principle  was  applied  in 
the  case  of  a  policeman  entering  premises  :n  the  discharge  of  his  duty.  Ryan  v. 
Thomson^  38  N.  T.  Sup.  133.  Here  the  defendant,  in  violation  of  a  city  ordinance,  had 
left  a  hatchway  unfenced. 

It  Is  not  necessarily  negligent  to  use  a  brass  covering  to  stairs,  slippery  at  the  edge, 
whereby  one  falls  and  is  Injured.  Croeheron  v.  North  Shore  Stolen  Island  Ferry  Co. ,  66 
N.  Y.  656. 

Aa  the  owner  of  premises  is  under  no  duty  to  a  mere  trespasser  to  keep  the  premi- 
ses aafe,  so.  where  he  puts  the  sign  of  ^*  no  admittance  '*  on  the  door,  one  of  the 
class  Intended  to  be  excluded  who  enters  is  by  such  notice  precluded  from  recovering 
for  any  injury  he  may  suffer  from  the  unsafe  condition  of  the  premises,  or  the  negli- 
gent management  of  any  thing  within.    Zoebixh  v.  TarbeU^  10  Allen,  385. 

The  owner  of  a  building  adjoining  a  street  or  highway  Is  under  a  legal  obligation 
to  take  reasonable  care  that  it  is  kept  In  proper  condition,  so  that  It  shall  not  fail  into 
the  street  or  highway  and  injure  persons  lawfully  there.    MnUen  v.  St.  Jo/tn,  57  N.  Y. 

667. 

The  defendant  while  walking  on  a  sidewalk  in  front  of  a  building,  which  the  de* 
feodant  was  erecting,  was  stmok  and  Injured  by  a  brick  falling  therefrom.  There 
were  no  barriers  to  prevent  the  approach  of  foot  passengers.  Held  that  the  defend- 
ant might  be  liable  for  the  injury  on  account  of  the  omission  to  construct  barriers, 
altbough  there  was  no  negUgenoe  in  suffering  the  brick  to  fall.  Soger  v.  Adams^  123 
Mass.  28 ;  26  Am.  Bep.  7. 

An  Individual  U  liable  for  an  injury  occasioned  by  a  sign  falling  from  his  premises 
upon  a  pMseoger  on  the  sidewalk,  although  the  owner  had  used  due  caro  in  con- 
structing and  fastening  the  sign.  Salisbwry  v.  Herchenroder,  106  Mass.  468;  8  Am.  Rep. 
864. 

The  defendant's  ballding  and  one  on  an  adjoining  lot,  the  side  walls  of  which  were 
vsirnearsaoh  other,  were  destroyed  by  fire,  leaving  the  walls  partly  standing,  with 
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rubbish  heaped  up  to  the  top  of  each.  Six  moDtbs  afterward,  while  the  plaintiff 
removiDff  the  wall  on  the  adjoining  lot,  the  defendant*8  wall  fell,  injuring  him.  In 
the  absence  of  evidence  that  defendant's  wall  was  dangerous,  or  would  have  fellen 
before  the  Are  or  before  the  removal  of  the  other  wall,  or  that  the  defendant  knew 
or  was  notified  of  that  removal,  or  that  it  was  contemplated,  hdd  that  an  actl<Hi  for 
such  injury  could  not  be  maintained.  Mahoney  v.  i/i66ey,  123  Mass.  20;  S3  Am.  Rep.  6. 
Otherwise,  where  awadl  was  negligently  suffered  to  stand  after  a  fire,  and  fell  and 
itjjured  a  person.    Church  of  the  AseensUm  v.  Btukhart,  8  Hill,  103. 

The  owner  of  an  unfinished  building  is  under  no  obligation  to  make  it  safe  for  the 
cniry  of  strangers,  nor  even  for  visitors  of  persons  who  have  been  accustomed  to  piM 
over  the  ground,  such  as  tenants  of  premises  in  the  rear.  BouUion  v.  Gark^  3  B.  D. 
Smith,  866. 

The  occupant  of  land  is  under  no  obligation  to  strangers -to  guard  excavations  on 
hii»  land.  Kohn  v.  Lovett,  U  Oa.  251 ;  Knight  v.  AJbert,  6  Penn.  St.  478 ;  Hounsett  v.  Smffth* 
7C.  B.  (N.  S.)781.  Even  when  less  than  twenty-four  feet  from  a  highway.  Honi- 
castle  V.  South  TorMUre  B.  Co.,  4  Hurlst.  &  N.  67 ;  Binka  v.  Same,  8  Best  ft  S.  S44 :  and 
even  when  only  two  feet  from  the  highway  ;  HouHand  v.  VineerU^  10  Mete.  STl ;  hot 
see,  eontrat  Beck  v.  Carter ^  68  N.  T.  288.  But  for  an  injury  occurring  through  an  open- 
ing in  a  highway  the  adjacent  owner  maklng^it  is  liable  ;  Davenport  v.  itucfcnuin,  37  If . 
Y.  568:  Durant  v.  Palmer,  5  Dutch.  544 ;  and  even  where  the  opening  la  under  the 
highway;  Congreve  v.  Smithy  18  N.  Y.  79 ;  Andemon ▼.  DiekU^  1  Robt.  288. 

"  Traps,  spring  guns,  and  other  dangerous  Instruments  may  be  lawfully  placed  on 
private  grounds,  for  the  purpose  of  deterring  trespassers  or  catching  strange  animals 
doing  damage.'*  Pickardv,  Smith,  10  a  B.  (N.  S.)470.  But  sufficient  notloe  must  be 
given  of  the  fact,  or  the  owner  will  be  liable  for  damage  therefrom  even  to  a  ties- 
passer.  Bird  V.  HdfbrooK  4  Bing.  628.  Contra,  Dott  v.  WWcea,  3  B.  ft  Aid .  804.  But  one 
oannot  bait  tra(>s  on  his  own  land  and  thus  attract  and  injure  dogs,  and  escape  Vi§r 
bility  for  such  injury.    Towntend  v.  Wathen,  0  Bast,  277. 

In  Deane  v.  Clayton,  7  Taunt."*  480,  the  defendant  was  owner  and  ocoupent  of  a  wood 
adjoining  a  wood  of  B.,  divided  therefrom  by  a  low  bank  and  shallow  ditch,  not  being 
a  sufllcient  fence  to  prevent  the  passage  of  dogs.  There  were  public  unfenoad  foot* 
pattis  through  defendant's  wood.  The  defendant,  to  preserve  hares  In  his  wood,  and 
to  prevent  them  from  being  killed  by  dogs  and  foxes,  kept  iron  spikes  fastened  Into 
trees  in  his  wood,  pointing  along  fhe  hare-paths,  and  purposely  plaoed  at  such  a 
height  as  to  allow  hares  to  pass  under  but  to  wound  a  dog,  and  from  60  to  100  yards 
from  the  foot  paths.  There  were  notices  of  spring-guns,  man-traps,  and  dog-splkss. 
The  plaintiff,  with  B*s  permission,  was  sporting  in  his  wood,  with  a  valuable  pointer, 
when  a  hare  rose  and  was  pursued  by  the  dog  aoroee  the  ditch  Into  defendant's  wood, 
and  then  the  dog  ran  against  one  of  the  spikee  and  was  killed.  The  court  wsie 
equally  divided  as  to  whether  a  recovery  could  be  had.  But  in  Jardin  v.  Cnunp,$li> 
A  W.  782,  a  precisely  similar  case,  the  aodon  was  held  not  maintainable,  wbethif 
notice  had  been  given  or  not. 

Where  one  pays  or  Is  liable  to  pay  money  for  the  temporary  enJoTment  ofpicimltM 
or  a  structure,  like  a  wharf  or  hall,  the  person  deriving  the  profit  to  bound  to  kesp 
the  premises  or  structure  reasonably  safe  for  such  enjoyment.  Ae  lor  example,  the 
owner  of  a  wharf  procured  a  vessel  to  bring  a  cargo  to  It  for  dl80harge«  and  suffortd 
her  to  be  placed  at  high  water  over  a  rock,  sunk  and  coDoealed  In  the  ndjolnhigdoek. 
He  knew  the  position  of  the  rock,  and  the  danger  to  vessels,  but  gave  no  notloe  of  It. 
The  vessel  settled  on  the  rock  at  ebb  tide  and  was  bilged.  BdA,  that  he  was  liable  io 
damages,  whether  he  owned  the  soil  of  the  dock  or  not,  and  whether  the  whaif  «» 
public  or  not.  Citing  Suwny  v.  Old  CoUmyand  Newport  BaUroad  Oampamh  lOAlko. 
868;  ElUott  v.  Pray,  id.  878;  ITendeTlv.  Boater,  12  Gray,  494;  Pamaby  t.  laacrufer 
Canal  Co.,  11  Ad.  ftBl.223;  Gtbbar.  Tnuteesof  JAverpooil  DoekB,  8H.  ftN.lM,  llH.  L. 
Gas.  687 ;  Thompann  v.  North  Eaitem  BaUway  Go.,  2  Beet  ft  Smith,  106 ;  Oorttoii  v.  Fiw- 
cfiiiia  Iron  and  Steel  Co.,  00  Mass.  216.  To  the  same  effect  is  l^Vtinete  v.  Oodterdk  t,  lU 
5  Q  B  501,  which  was  the  case  of  an  unsafe  stand  erected  to  oommand  a  view  of  ■ 
steeple-chase,  and  to  which  an  entrance  fee  was  charged.  See,  also,  as  to  wharvtti 
Swords  y.  Edgar.  B»V,  Y.  28 ;  BadiMV  T.  Br<00i.  87  id.  266 :  CUyofPUertlmnihr.AVff^ 
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garths  28  Gratt.  32L  anU^  p.  857 ;  Brayton  y.  City  of  Faa  River,  118  MaM.  218;  18 Am. 
Sep.  470 ;  Franklin  Whaffv.  Portland,  67  Me.  46 ;  24  Am.  Bep.  h  and  note,  9 ;  WfOU 
T.  Phmtpty  15  C.  B.  (N.  8.)  245. 

In  Lax  V.  TheMayoTt  etc.,  4  jb.  T.  Rep.  (N.  8.)  64,  the  def eadantA  were  the  ownen  of  a 
market  which  was  held  for  the  sale  of  cattle.  In  the  market  place  defendants  had 
erected  spiked  railings  round  a  statue  which  had  been  placed  there.  This  railing 
the  Jury  found  was  dangerous  for  cattle  with  a  propensity  for  leaping.  A  cow  which 
the  plalntiir  had  brought  to  market  attempted  to  Jump  the  railings,  and  was  killed  in 
so  doing.  The  plaintiff  sought  to  recover  from  the  defendants  the  value  of  the  cow. 
Hdd^  that  the  defendants  were  liable,  as,  by  erecting  the  railings,  they  had  done  a 
wrongful  act,  whereby  a  safe  market  had  been  rendered  unsafe ;  and  that  the  plain- 
tiff bad  not  been  guilty  of  contributory  negligence,  inasmuch  as,  having  paid  toll  for 
the  use  of  the  market  there,  he  was  not  a  mere  licensee  placing  his  cattle  ai  his  own 
risk,  but  was  entitled  to  a  safe  standing  place  for  them ;  citing  Clayard»  v.  Dethiekt  13 
Q.  B.  430;  11 L.  T.  Rep.  (O.  S.)  S22 ;  Thomjmn  v.  North-EasUm  RaiUway  Company,  2  B. 
A  S.  106;  6  L.  T.  Bep.  127 ;  31 L.  J.  Q.  B.  194.  That  a  person  not  a  passenger,  but  law* 
f  ully  OD  a  railroad  platform,  may  recover  for  Injuries  received  by  accidentally  step- 
ping through  a  hole,  negligently  left  in  the  platform  by  the  company's  agent,  was 
lield  In  ToUdOt  Wabash  and  WefiUrnR.  R,  Co,  v.  Gnuth,  67  111.  282  ;  8.  C,  16  Am.  Rep.  618 ; 
IbMn  V.  Portland^  etc.,  R.  R.  Co.,  59  Me.  183;  8.  c,  8  Am.  Rep. 415  ;  Campbell  y.  Port' 
land  Sugar  Co.,  62 Me.  552;  s.  C,  16  Am.  Uep.  500.  But  this  liability  does  not  ex- 
tend to  a  trespasser.  Ser-ery  v.  Niekergon,  120  Mass.  806:  8.  0.,  21  Am.  Bep.  514; 
HUnois  Omtral  R.B.  Co.  t.  Godfrey,  71  111.  600 ;  8.  c,  20  Am.  Bep.  112. 
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Landhrdand  tenant-^^nUgaing  crop — notiee  to  quU—pa/rol  l6a$$for  more  than 

one  pear. 

The  plaintiff  entered  upon  land8  in  the  spring  under  a  paiol  lease  for  two 
years,  with  the  privilege  of  harvesting  a  crop  of  wheat  to  be  sown  in  the 
second  fall,  and  not  to  ripen  until  the  expiration  of  the  two  years  ;  in  the 
second  summer  the  owner  contracted  to  sell  the  premises  to  the  defendant, 
who  had  notice  of  the  plaintiff's  rights;  before  receiving  his  deed  the 
defendant  notified  the  plaintiffs  to  quit  at  the  end  of  the  second  year ; 
subsequently  the  plaintiffs  sowed  the  crop  of  wheat,  and  the  defendant 
appropriated  it ;  held,  that  the  defendant  was  liable  for  the  conversion, 
notice  to  quit  by  the  vendee  being  ineffectual.  * 

ACTION  for  conversion  of  a  quantity  of  wheat  The  facts  appear 
in  the  opinion.     The  plaintiff  had  judgment,  from  which  the 
defendant  appealed. 

Oharles  S.  Baker,  for  appellant.     On  the  sale  of  the  farm,  and 

^As  to  outgoing  crops,  see  RovoeU  v.  fZefn,  U  Ind.  290;  15  Am.  Bep.  285;  Page  v.  fbwtaf; 
l»CsL412:2Am.Bep.4a2;3feI<eany.  9ovee,  24  Wis.  286;  1  Am.  Bep.  186. 
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the  taking  possession  by  defendant  the  crop  of  wheat  passed  U» 
him.  Wintermute  v.  Lights  46  Barb.  278.  Defendant  was  the 
equitable  owner  of  the  farm  from  the  time  of  the  contract  Swart- 
wout  V.  Burvy  1  Barb.  495;  Thomson  v.  Smithy  1  Weekly  Dig.  466. 
The  original  agreement  for  a  lease  was  absolutely  void.  Dung  t. 
Parker,  62  N.  Y.  494  ;  2  R.  S.  (Edm.  ed.)  139,  §  8;  id.  140,  g  2, 
sub.  1;  Broadwell  v.  OetTnan,  2  Den.  87;  Baldwin  v.  Palmer ,  10  N. 
Y.  232 ;  Schuyler  v.  Leggett,  2  Cow.  660,  663. 

J.  McGuire,  for  respondents. 

FoLGEB,  J.  The  plaintiff  entered  upon  the  premises,  relying 
upon  the  oral  lease  from  Tuthill,  the  owner,  for  the  term  of  two 
years'  occupation  of  the  premises,  with  the  privilege  of  two  crops 
of  wheat.  One  of  those  crops  would  mature  and  be  reaped  during 
the  term  of  two  years'  occupation.  The  other  would  not  It  must 
have  much  of  its  growth  and  must  be  reaped  after  the  two  years 
had  expired.  The  rent  was  iixed  at  $500  for  each  year.  It  was 
paid.  The  plaintiff  went  into  occupation,  in  pursuance  of  what 
passed,  orally,  between  them  and  Tuthill.  That  oral  agreement 
was  void,  by  the  statute  of  frauds,  as  to  the  term  attempted  to  be 
created,  or  any  interest  in  lands  to  be  derived  from  it  2  R.  S.  134, 
§  6.  The  right  to  take  off  a  crop  of  wheat,  after  the  two  years  bad 
expired,  though  sowed  before,  was  an  interest  in  lands.  Barl  Fal- 
mouth V.  Thomas,  1  Cromp.  &  Mees.  89;  Stewart  v.  Doughty,  9 
Johns.  108.  So  that  the  whole  agreement  was  void,  and  might 
have  been  legally  repudiated,  as  soon  as  it  was  made,  by  either  party 
to  it  But  occupation  of  the  lands  was  taken  with  the  consent  of 
the  owner  and  the  rent  was  paid  to  him,  in  pursuance  of  and  under 
the  void  agreement.  In  such  case  the  occupation  inures,  as  a  ten- 
ancy from  year  to  year.  Clayton  v.  Blakey,  8  T.  R  3 ;  Thunder  v. 
Belcher,  3  East,  449;  Lounshery  v.  Snyder^  31  N.  Y.  614;  Schuyler 
V.  Leggett,  2  Cow.  660 ;  Tlie  People  v.  Rickert,  8  id.  226. 

The  agreement,  though  by  parol,  and  void  as  to  the  term  and 
the  interest  in  lands  sought  to  be  created,  regulates  the  relations  of 
the  parties  to  it  in  other  respects  upon  which  the  tenancy  exists^ 
and  may  be  resorted  to  to  determine  their  rights  and  duties,  in  all 
things  consistent  with,  and  not  inapplicable  to  a  yeariy  tenancy, 
such  as  the  amount  of  rent  to  be  paid,  the  time  of  year  when  the 
tenant  could  be  compelled  by  the  landlord  to  quit,  and  any  cove* 
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Hants  adapted  to  a  letting  for  a  year.  Doe  y.  Belly  8  T.  B.  579 ;  8 
Cow.,  supra;  Arden  v,  Sullivan,  14  Q.  B.  (Ad.  &  El.,  N.  S.)  832; 
Doe  V.  Aniey,  12  Ad.  &  El.  476 ;  Berry  v.  Lindley,  3  M.  &  G.  498; 
Edwards  v.  Clejnons,  24  Wend.  480. 

We  are  thus  enabled  to  ascertain  the  relations  to  each  other,  of 
the  Beeders  and  Tuthill,  when  Sayre,  the  defendant,  came  in  as  the 
yendee  of  the  premises  by  a  valid  contract  of  sale  and  purchase. 

This  was  in  June,  1872.  The  parol  lease  was  in  1871 ;  as  may 
be  inferred  from  April  1st  of  that  year  to  April  1st  of  1873.  The 
Beeders  had  occupied  for  one  year,  from  April  1st,  1871,  to  April 
1st,  1872.  No  notice  to  quit  had  been  given  to  them.  No  other 
act  of  Tuthill,  the  lessor,  during  the  year  1871,  had  injuriously 
affected  the  rights  in  the  premises  of  the  Beeders.  They  were 
entitled  to  remain  on  and  use  the  premises  for  the  whole  of  the 
year  1872,  and  up  to  the  1st  of  April,  1873. 

This  alone  did  not  give  them,  or  retain  for  them,  a  right  to  sow 
in  the  fall  of  1873  for  a  crop  of  wheat  to  be  matured  and  reaped  in 
the  summer  of  1874.  The  sure  rights  of  a  tenant  from  year  to  year 
are,  in  each  year,  the  rights  which  a  tenant,  by  parol,  for  a  single 
year  has.  A  tenant  by  parol  for  a  single  year  has  not  at  common 
law,  nor  save  by  express  valid  stipulation,  or  custom  of  the  country 
or  estoppel  in  pais,  a  right  to  an  outgoing  crtfp.  Wigglestvorth  v. 
Dallison,  1  Doug.  201;  Gordon  v.  Little,  8  Serg.  &  B.  533;  Calde- 
cott  V.  Smyihies,  7  Car.  &  P.  808;  Stultz  v,  Dickey,  5  Binn.  285; 
Bain  v.  Clark,  10  Johns.  424;  Demi  v.  Bossier,  1  Penn.  224.  And 
see  Harris  v.  i^nni,  49  N.  Y.  24;  10  Am.  Bep.  318.  No  local 
custom  is  shown.  It  is  not  hinted  that  there  is  a  general  custom 
in  this  State.  We  know  of  none,  though  it  is  otherwise  in  Pennsyl- 
vania, New  Jersey  and  Delaware,  and  perhaps  some  other  States.  See 
Pennsylvania  cases  above  cited,  and  Van  Doreny,  Everitt,  2  South. 
460;  Templeman  v.  Biddle,  1  Harr.  522.  The  express  stipulation 
was  void  and  could  bo  determined  by  the  lessor's  notice  to  quit. 
Whether  there  was  an  estoppel  i7i  pais  depends  upon  considera- 
tions yet  to  be  offered. 

It  is  true  that  a  tenant  holding  by  a  tenure  which  is  uncertain  as 
to  the  time  at  which  it  will  cease,  is  entitled  to  take  off,  after  it 
has  ceased,  the  crops  which  he  has  sowed  in  the  due  course  of  hus- 
bandry. But  if  it  is  certain  at  the  time  when  he  sows,  how  long 
it  will  continue,  and  it  is  plain  that  he  cannot,  before  it  ceases, 
reap  that  which  he  may  sow,  then  it  is  his  own  folly  if  he  sows 
Vol.  XXVI.  —  72 
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{Per  Ld.  Maksfibld,  Wigglesworth  v.  Dallison,  1  Doug.  201),  and 
he  will  not  be  permitted  to  reap.  This  rale  does  not  giTO  to  the 
tenant  any  right  by  reason  of  his  having  ploughed,  manured  or 
otherwise  prepared  the  ground  for  the  seed,  if  he  has  not  sowed. 
See  Stewart  v.  Doughty y  9  Johns.,  supra ;  Kingsbury  v.  (MlinSy  4 
Bing.  202;  ^am  v.  Clarhy  10  Johns.  424.  We  think  that  it  matters 
not  how  it  is  made  certain  when  an  uncertain  term  will  cease.  It 
may  be  by  the  death  of  one  for  whose  ]ife  the  lands  are  held,  or 
it  may  be  by  the  giving  of  a  sufficient  notice  to  quit  by  one  entitled 
to  give  it.  A  notice  to  quit  terminates  the  tenancy  on  the  day  the 
notice  expires.     Riggs  v.  Bell,  5  T.  R  471. 

It  is  admitted  by  counsel  arguendo  in  Douglass  («upra,p.  206),  that 
when  the  usual  crop  of  the  country  is  such  that  it  cannot  come  to 
maturity  in  one  year,  a  right  to  hold  over  after  the  end  of  the 
term,  in  a  parol  demise,  may  be  raised  by  implication.  Bat  do 
authority  is  cited,  nor  does  it  seem  consistent  with  a  statute  which 
declares  that  no  estate  or  interest  in  land,  save  a  lease  for  a  term 
not  exceeding  one  year,  shall  be  created  by  parol.  2  B.  S.,  p.  134 
I  6. 

They  were  entitled  to  remain  and  use  through  the  year  1873  and 
up  to  the  1st  of  April,  1874,  unless  the  occupation  was  sooner 
determined  by  mutual  assent  of  them  and  Tuthill,  or  his  succees- 
ora  in  interest,  or  by  a  sufficient  notice  to  quit  from  some  one 
having  legal  right  to  give  it. 

It  is  said  that  so  to  construe  is  to  make  the  lease  interminable.  It 
is  interminable,  save  as  it  may  be  terminable,  by  the  notice  to  quit 
of  the  lessor  or  the  lessee,  or  by  an  actual  or  implied  sarrender. 
'^  In  truth,  he  is  a  tenant  from  year  to  year,  as  long  as  both  parties 
please,"  says  Lord  Kentok  in  Rex  v.  Inhabitants  of  Stone,  6  T.  B. 
295;  Doe  v.  Wood,  14  M.  &  W.  682. 

A  sufficient  notice  to  quit,  given  in  1871,  would  have  terminated 
their  right  of  occupation  on  the  first  day  of  April,  1872.  People 
v.  Rickerty  supra.  A  sufficient  notice  to  quit  in  1872  would  have 
terminated  their  right  of  occupation  on  the  first  day  of  April, 
1873,  and  either  of  such  notices,  given  before  seeding,  would  have 
prevented  the  right  to  sow  in  1873  for  a  crop  of  wheat  to  be  gathered 
in  1874.  For,  in  case  of  a  tenancy  from  year  to  year,  growing  out 
of  a  parol  lease  void  by  the  statutes  of  frauds,  the  lessor  has  aright 
in  any  year  of  the  occupancy  under  it,  to  give  a  sufficient  notice  to 
quit  and  thus  to  terminate  the  tenancy  on  the  last  day  of  the  rental 
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year.  A  formal  notice  was  necessary  to  terminate  their  holding,  or 
to  cut  off  the  rights  accrued  and  accruiug  to  them  from  their  occu- 
pation aa>tenants  from  year  to  year,  under  the  void  lease,  except  as 
hereinaf  tor  noticed.  Bradley  v.  Covely  4  Cow.  349;  Jackson,  ex  dertu 
V.  Salmon^  4  Wend  327.  The  notice  to  quit  must  have  been  for  the 
end  of  some  year  of  the  holding.  4  Cow.,  supra.  In  this  case  for 
the  firet  day  of  April,  1873. 

So  that  we  have  before  us  in  May,  1872,  the  Reeders,  the  plain- 
tiffs, as  tenants,  and  Tnthill,  the  owner,  as  landlord ;  the  Reed- 
ers with  the  right  to  remain  and  use,  through  the  year  of  1873  and 
up  to  April  Ist,  1874,  unless,  in  due  time,  a  due  notice  to  quit  is 
given  to  them  by  their  lessor,  or  by  some  one  succeeding  to  his 
rights. 

Sayre  then,  or  soon  after,  entered  into  a  contract  with  Tuthill 
for  the  purchase  of  the  premises.  He  had  notice  of  the  rights 
of  the  Reeders,  and  so,  beyond  a  doubt,  bought,  subject  to 
them.  Sayre  did  serve  upon  Reeders  a  notice.  There  is  no 
particular  form  requisite  in  such  a  notice.  If  it  fully  apprise 
the  occupant  that  the  owner  wills  to  determine  the  occupancy  on 
the  day  named  in  it,  it  is  all  that  reason,  or  the  needs  of  the  case, 
require.  The  notice  given  by  Sayre  did  make  known  to  the  Reed- 
ers that  he  required  full  possession  of  the  lands  on  the  first  day  of 
April  next  after  the  date  of  it ;  which  was  on  the  first  day  of  April, 
1873.  The  notice,  as  a  paper,  was  sufficient  in  form  and  sub- 
fitapce. 

And  now  comes  in  the  query,  whether  Sayre,  being  only  the  vendee 
by  contract,  and  not  having  yet  a  legal  title  to  the  land,  could 
give  a  notice  to  quit,  which  would  operate  to  affect  the  rights  of 
the  Reeders. 

It  is  not  80  readily  to  be  said  what  were  their  rights  on  and  after 
that  day.  It  is  certain  that  a  sufficient  notice  to  quit,  given  in  1872, 
would  have  determined  the  tenancy  from  year  to  year  on  the  first 
day  of  April,  1873.  Sayre  did  give  notice  to  quit,  sufficient  in 
form  and  substance,  if  he  had  a  right  to  give  that  notice.  But  he 
was  not,  until  after  the  day  last  named,  the  owner  of  the  legal 
title.  Before  that  he  had  but  an  equitable  title,  which  might  or 
might  not  become  a  legal  title.  The  notice  to  quit  may  be  given 
by  any  one  legally  entitled  to  give  it.  Cole  on  Eject.  42  ;  Adams 
on  Eject  87  ;  Pennington  v.  Cardale,  3  H.  &  N.  656. 

The  tenant  is  to  act  upon  the  notice  at  the  time  it  is  given ; 
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hence  ifc  ought  to  he  such  a  one  as  he  can  act  upon  with  safety. 
Right  y.  Cuthell,  5  East^  491.  The  equitable  owner  of  the  title 
oannot  give  such  a  notice,  for  he  may  or  may  not  fulfill  the  con- 
tract of  sale  on  his  part  j  or  the  vendor  may  not  convey,  and  so  the 
tenant  may  act  upon  the  notice  and  still  find  himself  bound  for 
the  next  year's  rent  to  the  owner  of  the  legal  title. 

A  notice  to  quit  may  be  given,  either  by  the  landlord  or  his 
authorized  agent  (Doe  v.  Browne,  8  East,  165) ;  or  any  person 
legally  entitled  to  the  reversion,  as  assignee,  devisee,  heir,  or  execu- 
tor or  receiver  with  power  to  let,  but  not,  if  he  has  only  power  to 
receive  all  rents.  If  it  be  doubtful  in  whom  the  legal  estate  is  vested, 
all  should  join  in  the  notice.  Doe  v.  Chaplain,  3  Taunt.  120 ;  Do6 
V.  Baker,  8  id.  241. 

We  are  therefore  of  the  mind  that  Sayre,  not  holding  the  legal 
title,  could  not  give  an  effectual  notice  to  quit,  which  would  be  safe 
for  the  tenants  to  rely  upon  and  conform  to.  It  lay  in  their  power 
to  have  given  to  Tuthill  a  notice  to  quit,  which  would  have  termin- 
ated the  holding  on  the  first  day  of  April,  1873  ;  but  then  thej 
would  have  lost  their  privilege  of  a  crop  of  wheat  for  that  and  the 
next  calendar  year.  It  is  said  in  8  Cow.,  supra,  that  by  purchas- 
ing the  vendee  stood  in  the  same  relation  to  the  tenants  as  the 
vendor,  the  lessor,  and  had  the  same  rights  and  powers.  But  in 
that  case  there  had  been  a  conveyance  of  the  premises. 

But  the  question  then  is,  was  it  necessary  that  the  Beeders  should 
have  service  of  notice  to  quit,  ending  when  the  terra  would  have 
ended  by  the  parol  agreement  ?  In  England  it  has  been  held  that 
a  tenant  from  year  to  year,  under  an  agreement  for  a*  lease  for 
seven  years,  which  lease  was  never  executed,  was  not  entitled  to 
notice  to  quit  at  the  end  of  seven  years,  as  the  contract  itself  gave 
him  sufficient  notice.  Doe,  ex  deni.  Tilt.  v.  Stratton,  4  Bing.  44G; 
Tress  v.  Savage,  4  Ell.  &  Bl.  36. 

It  has  been  held  in  this  State,  that  under  a  valid  lease,  which 
fixed  the  length  and  ending  of  the  term,  no  notice  to  quit  was  nec- 
essary. Allen  V.  Jaquish,  21  Wend.  628.  I  know  of  no  decision 
expressly  holding  that  the  same  rule  does  not  apply  to  a  holding 
from  year  to  year  begun  under  a  void  lease,  which  named  a  time 
for  the  termination  of  the  tenancy ;  but  see  4  Wend.,  supra. 

But  what  was  the  time  for  the  termination  of  the  tenancy  in  this 
case?  Was  it  the  first  day  of  April,  1873,  or  was  it  after  the  crop 
of  wheat  sowed  in  1872  was  harvested  ?    We  think  that  it  waa 
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not  until  the  latter  event  that  the  whole  interest  of  the  Beeders  in 
the  lands  terminated.  They  knew  that  their  right  to  i*emain  on 
the  farm  ceased,  so  far  as  the  oral  agreement  gave  right  on  the 
first  day  of  April,  1873.  A  surrender  of  the  premises  generally  at 
that  time,  of  itself  made  no  difference  in  their  right  to  an  off-going 
crop.  9  Johns.,  supra.  They  also  knew  that  the  same  agreement 
gave  right  to  sow  and  reap  a  crop  of  wheat  thereafter,  and  that  this 
was  a  prolongation  of  their  term.  Beavan  y.  Delahat/f  1  H.  Bla.  5; 
Borasion  y.  Green,  16  East,  71.  Under  the  decisions  above  cited, 
they  are  held  to  no  more  than  to  take  note  of  the  time  of  the  ter- 
mination of  their  interest  in  the  lands,  and  to  govern  themselves 
accordingly.  Their  interest  in  the  lands,  under  an  operative  and 
valid  lease,  would  not  have  ceased  entirely  until  they  had  harvested 
and  threshed  the  crop  of  wheat  sowed  in  1872.  So  that  we  are 
brought  to  the  conclusion  that  they  had  a  right  in  the  lands  after 
the  first  day  of  April,  1873,  which,  while  it  could  have  been  ter- 
minated by  a  sufficient  notice  to  quit,  given  by  one  legally  entitled  so 
to  do,  could  not  be  terminated  in  any  other  way.  As  Tuthill,  the 
owner  of  the  legal  title,  did  not  give  that  notice,  the  tenancy  was 
not  terminated.  As  for  a  consideration  received  by  him,  he 
assented  to  their  sowing  in  the  fall  of  1872,  and  recognized  thetr 
right  to  do  so,  he  was  estopped  from  denying  their  right  to  reap. 
As  Sayre  took  no  rights  by  his  deed,  greater  than  Tuthill  had  to 
convey,  he  could  not  rightfully  interfere  with  the  Beeders  in  har- 
vesting the  wheat  and  disposing  of  the  grain  to  their  own  use.  He 
having  done  so,  without  right,  is  liable  to  them  for  its  value. 
[Omitting  questions  of  practice.] 
The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  affirme^^ 


Bigelow  y.  Benedict. 
(TO  N.  Y.  ae.) 

Wager  contraci  —  mde  ofgcid  ecin> 

A  oontrftct  upon  a  valuable  consideration,  to  parcliase  gold  coin  at  a  oertais 
price  and  within  a  epecified  time,  deliverable  at  the  aeller*8  option,  !b  not 
upon  ita  face  a  wager  contract,  and  is  prima  facie  valid. 
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ACTION  of  damages  for  breach  of  contract     The  opinion  states 
the  facts.     The  plaintiff  had  judgment,  from  wCich  the 
defendant  appealed. 

• 

A.  P.  Laning,  for  appellant.  The  agreement,  being  in  yiolation 
of  the  statute  against  betting  and  gaming,  was  void.  1  R.  S.  (2d  ed.) 
924,  §  8;  Oirzewood  v.  Blane,  11  C.  B.  538 ;  Rourhe  v.  Short,  5  El.  & 
Bl.  904 ;  Parsons  v.  State,  2  Carter  (Ind.),  499;  Hizer  v.  State,  12 
Ind.  330;  Cassard  v.  Hinman,  1  Bosw.  207;  Hall  v.  Bergen,  19 
Barb.  122;  Mar  can  v.  Langley,  8  Shef.  26;  Danforth  v.  Evans,!^ 
Vt.  538 ;  Oivens  v.  Rogers,  11  Ala.  543;  Framwell  v.  Chrdon,  id. 
656  ;  Sipe  v.  Finarty,  6  Clark  (Iowa),  394;  Judd  v.  Burnett,  14 
Ind.  25;  Cooper  v.  Brewster,  1  Minn.  94 ;  Ruckman  v.  Pitcher,  1  N» 
Y.  392;  In  re  Chandler,  13  Am.  L.  R.  (N.  S.)  310;  Pickerings. 
Cease,  8  Chicago  L.  News,  340;  Lyon  v.  Culbertson,  id.  153;  The 
Brig  Sarah  Ann  v.  Woodbury,  2  Sumn.  206, 209;  1  GreenL  Ev.,  §§ 
50,  51. 

Andrews,  J.  By  the  terms  of  the  contract  set  out  in  the  com* 
plaint,  the  defendant,  in  consideration  of  two  hundred  and  fifty 
dollars,  acknowledged  to  have  been  paid  him  by  Merritt  C.  Bigelow, 
agreed  to  receive  from  Bigelow,  at  any  time  within  six  months  from 
the  date  of  the  contract,  two  thousand  five  hundred  dollars  in  gold 
coin  of  the  United  States,  and  to  pay  him  therefor  in  good  current 
funds  at  the  rate  of  one  hundred  and  ninety-five  dollars  in  currency 
for  every  one  hundred  dollars  in  coin,  and  the  contract  expressly 
declares  that  Bigelow  does  not  contract  to  deliver  the  coin,  but 
pays  the  two  hundred  and  fifty  dollars  for  the  privilege  of  deliver- 
ing it  or  not,  at  his  option. 

The  validity  of  this  contract  is  assailed  on  the  ground  that  it  is 
a  wager,  and  therefore  void.  The  case  was  tried  by  a  judge,  with- 
out a  jury,  and  the  judge  found  that  the  contract  was  not  a  bet  or 
wager,  and  directed  judgment  for  the  plaintiff.  There  is  no  evi- 
dence of  what  took  place  between  the  parties  to  the  contract  at  the 
time  it  was  made  outside  of  the  contract  itself,  nor  are  any  cir- 
cumstances proved  tending  to  show  the  intent  of  the  parties  to  be 
different  from  that  appearing  upon  the  face  of  the  instrument  It 
does  not  appear  that  there  had  been  prior  dealings  between  them 
of  a  similar  kind,  or  that  either  of  them  had  bought  or  sold  gold 
on  speculation,  or  received  or  paid  differences  on  the  purchase  and 
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Bale  of  stocks  or  gold.  The  breach  of  the  contract  was  shown,  and 
the  plaintiff  was  entitled  to  recover  the  damages  sustained,  aniesa 
the  contract  on  its  face  is  a  wagering  contract,  in  violation  of  the 
statute.     1  R.  S.  662,  §  8. 

In  construing  a  contract  that  construction  is  to  be  preferred  which 
will  support  it,  rather  than  one  which  will  avoid  it.  '*  It  is  a  gen- 
eral rule,"  says  Lord  Coke,  **  that  whensoever  the  words  of  a  deed 
or  of  the  parties  without  deed  may  have  a  double  intendment,  and 
the  one  standeth,  with  law  and  right,  and  the  other  is  wrongful 
and  against  law,  the  intendment  that  standeth  with  the  law  shall 
be  taken.''     Go.  Litt.  42, 183. 

Applying  this  well-settled  rule  of  construction  to  the  contract 
m  question,  we  are  to  consider  whetlier  it  necessarily  imports  a 
gambling  transaction.  By  this  contract  the  defendant  bound  him- 
self to  take  the  gold  if  delivered  within  the  time  specified,  at  the 
price  named,  and  he  ran  the  hazard  of  loss  in  case  the  market 
price  of  gold  should  be  more  than  ten  per  cent  less,  at  the  time 
specified  for  che  delivery,  than  the  price  he  agreed  to  pay.  This 
hazard  he  was  willing  to  assume  for  the  consideration  paid  by  the 
other  party.  The  seller  paid  the  two  hundred  and  fifty  dollars  for 
the  light  to  deliver  it,  and  he  could  in  no  event  lose  any  thing 
beyond  tbat  sura,  for  he  assumed  no  obligation  to  the  defendant, 
and  he  might  gain  by  a  fall  in  the  market.  That  there  was  an 
element  of  hazard  in  the  contract  was  plain.  But  the  same  hazard 
is  incurred  in  every  optional  contract  for  the  sale  of  any  market- 
able commodity,  when  for  a  consideration  paid,  one  of  the  parties 
binds  himself  to  sell  or  receive  the  property  at  a  future  time,  at  a 
specified  price,  at  the  election  of  the  other. 

Mercantile  contracts  of  this  character  are  not  infrequent,  and 
they  are  consistent  with  a  bona  fide  intention  on  the  part  of  both 
parties  to  perform  them.  The  vendor  of  goods  may  expect  to  pro- 
duce or  acquire  them  in  time  for  a  future  delivery,  and  while  wish- 
ing to  make  a  market  for  them,  is  unwilling  to  enter  into  an  abso- 
lute obligation  to  deliver,  and  therefore  bargains  for  an  option 
which,  while  it  relieves  him  from  liability,  assures  him  of  a  sale,  in 
case  he  is  able  to  deliver,  and  the  purchaser  may  in  the  same  way 
guard  himself  against  loss  beyond  the  consideration  paid  for  the 
option,  in  case  of  his  inability  to  take  the  goods.  There  is  no 
inherent  vice  in  such  a  contract.  Dxsborough  v.  Neilson,  3  Johns. 
Cas.  81;  Stanton  v.  Small,  3  Sandf.  240;  R.  R.  Co,  v.  Z>ane,  43  N. 
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Y.  240;  Brown  t.  Hally  5  Lans.  180.  Contracts  of  this  kind  may 
be  mere  disgnises  for  gambling,  and  where  an  optional  contract  for 
the  sale  of  property  is  made,  and  there  is  no  intention  on  the  one 
side  to  sell  or  deliver  the  property,  or  on  the  other  to  buy  or  take 
it,  but  merely  that  the  difference  should  be  paid  according  to  the 
fluctuation  in  market  values,  the  contract  would  be  a  wager  within 
the  statute.  Orizetoood  v.  Blane,  11  C.  B.  538  ;  Rourke  v.  Short, 
5  EJ.  &  Bl.  904  ;  Cassard  v.  ffinman,  1  Bos.  207 ;  Mailer  of 
P.  K.  Chandler,  13  Am.  L.  R.  (N.  S.)  310.  An  erecntoiy  con- 
tract  for  the  sale  of  stocks  or  goods  at  a  fixed  price  is  valid, 
although  the  vendor  neither  owns  them  or  has  them  in  possession 
when  the  contract  was  made.  Hibblewhits  v.  AfcMorins,  5  M.  & 
W.  462.  If  such  a  contract  relates  to  marketable  commodity  the 
purchaser  risks  the  chance  of  depreciation  in  market  value  between 
the  execution  of  the  contract  and  the  time  of  the  delivery,  and  the 
vendor  loses  the  opportunity  of  selling  them  at  a  higher  price  if  the 
market  advances,  but  this  hazard  is  in  no  sense  a  wager,  if  the 
transaction  is  bona  fide,  and  it  will  be  presumed  to  be  so  until  the 
contrary  appears.  The  form  of  a  contract  of  sale  may  be  resorted 
to  as  a  mere  cover  for  betting  on  the  future  price  of  the  commodity 
agreed  to  be  sold,  and  if  this  is  the  real  meaning  of  the  transaction 
and  no  actual  sale  or  purchase  is  intended,  the  contract  is  illegal, 
and  will  not  be  enforced.  But  the  illegality  is  matter  of  defense, 
and  must  be  established  by  proof,  and  found  by  the  jury. 

The  circumstances  relied  upon  to  show  that  the  contract  in  ques- 
tion was  a  wager  are,  first,  that  it  was  a  contract  for  the  sale  of  gold, 
and  second,  that  it  was  optional  on  the  part  of  the  seller.  But 
these  facts  alone  do  not  authorize  the  inference  sought  to  be  de- 
duced from  them.  Oontracts  for  the  sale  of  gold  are  not  prohibited 
by  law,  and  their  validity  has  been  frequently  recogniaed  by  this 
court.  Cooke  v.  Davis,  53  N.  Y.  318;  Cameron  v.Durkheim,  65  id. 
425;  Pedbody  v.  Speyers,  56  id.  230.  It  may  be  bought  and  sold 
like  any  other  commodity.  It  is  true,  that  contracts  for  the  pQ^ 
chase  and  sale  of  gold  are  a  convenient  cover  for  gambling  trans* 
actions.  The  frequent  fluctuations  in  the  value  of  gold;  the 
opportunities  for  combinations  to  affect  the  market;  the  ability  to 
ascertain  its  market  value  on  any  day  or  hour  of  the  day,  make 
time  sales  of  gold  a  means  often  resorted  to  for  speculation  and  gamb- 
ling. There  may  be  a  suspicion  when  a  time  contract  to  sell  gold, 
optional  on  one  side,  is  shown,  that  it  was  made  as  a  wager  or  bet 
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apon  the  price  of  gold  when  the  contract  matures,  but  this  is  not 
sufficient  to  establish  the  illegal  intention.  The  fact  that  the  con- 
tract was  a  seller's  option  is  not  necessarily  inconsistent  with  the 
fact  that  the  seller  owned  the  gold  at  the  time  of  making  the  con- 
tract, and  if  he  did  not  then  have  the  gold,  it  might  well  be  that 
he  was  entitled,  under  some  existing  contract,  to  i-eceive  it  within 
the  time  given  by  the  option  to  deliver  it^  and  took  the  option  in 
view  of  the  contingency  that  his  contract  might  not  be  performed. 

li  the  contract  in  question  was  a  mere  device  to  evade  the  statute 
it  was,  as  has  been  said,  illegal,  but  the  question  here  is,  does  the 
contract  on  its  face  disclose  an  illegal  transaction,  and  we  are  of 
the  opinion  that  it  does  not,  and  that  the  defense  of  illegality  was 
not  established.  The  exception  to  the  finding  that  the  defendant 
was,  at  the  time  the  contnict  was  made,  engaged  in  business  as  a 
private  banker,  and  was  purchasing  gold  coin  to  hold,  in  the  view 
we  have  taken  becomes  immaterial.  The  burden  was  upon  the 
defendant  to  show  the  illegality  of  the  contract,  and  this  he  did 
not  do. 

The  judgment  in  the  action  of  Benedict  and  Doty  against  Bige- 
low  was  not  a  bar  to  this  action.  It  did  not,  so  far  as  the  record 
discloses,  determine  any  issue  as  to  the  consideration  or  rescission 
of  the  contract  in  question,  and  the  damages  for  the  breach  were 
not  available  as  a  counter-claim  in  that  action.  No  other  questions 
are  presented  by  the  exceptions. 

The  judgment  should  be  affirmed. 

AH  concur,  except  Folqer,  J.,  absent 

Judgment  affirmed. 


Curry  v.  Powers. 

(70  N.  Y.  21t.) 

Oift  inter  vivos  of  bank  depotU, 

Hhe  plaintiffs  father,  witli  the  intention  of  making  a  gift,  delivered  to  each 
of  his  sons  a  check  on  a  savings  bank,  payable  four  days  after  his  death,  and 
also  to  one  of  them  the  bank  pass-books ;  he  stated  at  the  same  time,  that  he 
shoald  want  the  control  and  interest  of  the  money  during  his  life,  and  that 
they  wonld  need  the  books  to  get  the  money,  and  that  he  delivered  them 
for  safe-keeping ;  the  checks  did  not  equal  the  fund  on  deposit ;  the  hooka 
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were  immediately  deposited  in  the  bank  and  remained  there  until  the 
father's  death ;  in  an  action  against  the  executor,  TiM,  that  the  transactioa 
was  not  a  gift,  because  there  was  no  transfer  of  or  relinquishment  of  con* 
trol  over  .the  fund ;  and  also  held,  that  the  transaction  was  not  a  declaration 
of  trust  or  gift  by  appropriation  or  appointment.* 

CLAIM  under  the  statute  against  an  estate.    The  defendant  had 
judgment,  and  plaintiffs  appealed.    The  opinion  states  the 
facts. 

J.  A,  Stully  for  appellants.  The  title  to  the  subject  of  the  gift 
passed  by  the  transaction.  Ghitty  on  Bills  (8th  Am.  ed.),  1-2; 
Fogartiea  v.  State  Bk,,  12  Rich.  (S.  C.)  618;  2  Story's  Eq.,  §  1044; 
Harris  v.  Clarky  3  Gomst  93  ;  Lunt  v.  Bk.  of  N.  Am.,  49  Barb. 
221;  2dNatBk.  v.  Williams,  13  Mich.  282;  Chapman  x.  Whiteyi 
Seld.  412 ;  Westerlo  v.  De  Witt,  36  N".  Y.  340  ;  Penfield  v.  Thayw, 
2  E.  D.  S.  305.  The  fact  that  the  gift  did  not  embrace  the  whole 
of  the  deposit,  or  that  the  checks  were  not  collectible  till  after  the 
donor^s  death,  did  not  affect  the  validity  of  the  gifts.  Fulton  t. 
Fulton,  48  Barb.  682;  Penfield  v.  Thayer,  2  E.  D.  S.  306;  CaniTfs 
Appeal,  36  Conn.  88;  Tillinghast  v.  Wheaton,  8  R.  I.  536;  ffillY. 
Stevenson,  63  Me.  364;  Westerlo  y.  De  Witt,  36  N.  Y.  340 ;  Brown 
V.  Brown,  18  Conn.  410;  Bedell  v.  Carll,  33  N".  Y.  581.  A  chose  in 
action,  whether  due  or  to  become  due,  is  the  proper  subject  of  a 
gift.  Orangiacy,  Arden,  10  Johns.  293  ;  36  N.  Y.  340;  33  id.  581; 
18  Conn.  410;  Orover  v.  Orover,  24  Pick.  261.  The  gifts  should  be 
sustained  in  equity  as  a  declaration  of  trust,  or  as  gifts  by  appoint- 
ment or  appropriation.  10  Johns.  292 ;  48  Barb.  582;  Gardner  v 
Merritt,  32  Md.  78;  Ellis  v.  Secor,  31  Mich.  185;  Minor  v.  Rogers, 
40  Conn.  512 ;  Lemon  v.  Fhcenix  M,  L.  Ins.  Co.,  38  id.  294;  Ray 
V.  Simmons,  15  Am.  L.  R.  (N.  S.)  74;  Kekwith  v.  Manning,  1  D. 
M.  &  G.  176  ;  P enfold  v.  Moxild,  L.  R.,  14  Eq.  662 ;  Johnson  v. 
Bayfield,  1  Ves.  314;  Lawson  v.  Lawson,  1  P.  Wms.  441;  Harris  r, 
Clark,  3  N.  Y.  118 ;  Lewin  on  Trusts,  82 ;  Fx  parte  Pye,  18  Ves. 
149 ;  Jones  v.  Lock,  L.  R.,  1  Ch.  App.  25;  Morgan  v.  MaUeaon,  h. 
R.,  10  Eq.  475;  Richardson  v.  Richardson,  L.  R,  3  Eq.  686;  18 
Conn.  410 ;  24  Pick.  261. 

MiiLL£B,  J.     The  decedent,  under  whom  the  appellants  claim^ 
no  doubt  intended  to  make  a  gift  to  each  of  his  sons  of  six  thoa- 

«  See  Bay  v.  SimmoM  (l\  R.  I.  986),  88  Am.  Rep.  447,  and  Dot«,  451;  ShMd^  t.  Boa^ 
pott,  p.  680,  and  note. 
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sand  dollars.  He  had  long  previously  expressed  such  an  intention, 
and  proceeded  to  carry  it  into  execution,  by  delivering  to  each  of 
them  a  check  for  the  sum  of  six  thousand  dollars,  and  a  pass-book 
on  the  several  savings  banks  where  the  decedent  had  money  depos- 
ited for  a  larger  amount  than  the  several  checks.  Each  of  the  checks 
were  payable  four  days  after  his  death,  and  had  a  memorandum 
at  the  top  to  the  effect  that,  ''  The  pass-book  must  be  presented 
with  this  check."  When  the  checks  were  delivered,  the  decedent 
said  he  wanted  it  in  this  shape,  as  he  wanted  control  of  the  mouey 
as  long  as  he  lived  to  receive  the  interest  He  also  said  at  the  time, 
"  You  will  want  these  books  to  get  the  money.  I  don't  consider 
them  safe  here,"  and  remarked  to  his  son  Robert,  "  You  take  them, 
and  take  care  of  them  ;"  and  upon  signing  the  checks,  he  said, 
boys,  this  is  something  which  will  do  you  good  when  I  am  gone. 
It  will  not  do  you  any  good  while  I  an  here." 

The  books  were  then  taken  by  Robert,  and  by  him  placed  in 
the  store  of  one  Hess,  where  he  was  employed,  and  afterward  in  the 
bank  of  the  defendant,  and  in  the  presence  of  the  defendant  placed 
in  an  envelope,  on  which  was  written,  "  R.  J.  Curry,  bank-books, 
to  have  when  called  for," 

Upon  the  foregoing  facts  the  question  arises,  whether  tnere  was 
such  a  disposition  and  delivery  of  the  books  and  checks  as  to  con- 
stitute a  valid  gift  in  law.  In  order  to  render  a  gift  valid,  causa 
mortis  or  inter  vivos,  the  gift  must  be  delivered  to  the  donee,  or  it 
must  be  placed  in  his  power,  by  delivery  of  the  means  of  obtaining 
possession.  Without  delivery,  the  transaction  is  not  valid  as  an 
executed  gift.  Harris  v.  Clark,  3  Comst.  113,  114,  and  cases 
cited. 

In  Parsons  on  Contracts,  chap.  15,  §  1,  5th  ed.,  it  is  laid  down 
that  if  it  (the  gift)  regards  the  future,  it  is  but  a  promise  without 
consideration,  and  has  no  validity. 

The  mere  delivery  of  the  checks  could  not  and  did  not  operate 
as  a  transfer  of  the  money  in  the  bank.  As  they  were  payable  at 
a  future  time,  they  were  of  the  same  character  as  bills  of  exchange, 
and  therefore  did  not  have  the  effect  to  transfer  the  funds,  and  the 
banks  under  which  they  were  drawn  were  under  no  obligation  and 
could  not  be  compelled  to  pay  them  before  they  became  due. 
DyJcers  v.  Leather  Manuf,  Bank,  11  Paige,  612,  617 ;  Chapman  v. 
Y^hite,  2  Seld.  412  ;  hunt  v.  Bank  of  N,  America,  49  Barb.  221; 
Woodruff  V.  Merchants  Bank,  25  Wend.  673. 
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The  drawer  had  a  right  to  make  other  checks,  and  thus  he 
retained  control  of  the  fund  until  his  death,  in  accordance  with  his 
expressed  intention  that  he  might  draw  the  interest  In  Harris  ?. 
Olark,  supra,  it  is  held,  that  a  draft  upon  a  third  party,  which  was 
not  accepted^  intended  as  a  donatio  mortis  causa,  is  not  valid,  and 
the  donee  cannot  maintain  an  action  upon  it  against  the  donor's 
representatives. 

The  cases  cited  settle  the  law  in  this  State  beyond  any  qnestion, 
that  a  check  payable  at  a  future  day  does  not  have  the  effect  to 
transfer  the  money  of  the  bank  on  which  it  is  drawn  before  it 
becomes  due,  and  is  not  a  valid  gift 

We  may  therefore  assume  that  the  checks  signed  by  the  decedent 
did  not  alone  operate  to  bind  his  estate,  and  were  not  a  lawful  trans- 
fer of  his  funds  in  the  banks  on  which  they  were  drawn.  Nor  docs 
it  alter  the  principle,  because  the  checks  in  question  were  drawn 
upon  deposit  in  a  savings  bank,  and  that  the  controversy  here  is 
between  the  payee  and  drawei'^s  legal  representative,  instead  of 
being  between  the  payee  and  the  drawee,  as  is  the  case  in  nu&ny  of 
the  reported  cases. 

As  to  the  transfer  of  the  bank-books,  the  testimony  shows  that 
the  decedent  never  absolutely  parted  with  his  control  over  the 
same.  He  did  not  consider  them  safe  where  they  were.  He  reserved 
expressly  the  interest  oh  the  moneys  deposited,  and  it  was  essential 
that  he  should  retain  control  over  them  for  the  purpose  of  draw- 
ing the  same,  and  he  did  not  intend,  evidently,  to  part  with  the 
books  until  his  decease.  Nor  did  he  ever  part  entirely  with  the 
bank-books  as  a  chose  in  action.  The  gifts  were  of  the  checks,  and 
the  books  represented  more  money  than  the  checks.  It  is  therefore 
manifest  that  there  was  no  intention  to  part  with  the  books  abso- 
lutely, from  the  fact  that  the  whole  amount  credited  exceeded  the 
sums  for  which  the  checks  were  drawn.  An  absolute  gift  requires 
a  renunciation  by  the  donor,  and  an  acquisition  by  the  donee  of 
all  interest  in  and  title  to  the  subject  of  the  gift  A  portion  can- 
not be  retained  and  the  remainder  disposed  of.  Irish  v.  Nutting^ 
47  Barb.  383. 

Giving  full  scope  to  the  transaction,  it  amounted  to  a  delivery 
of  the  bank-books.  First:  To  keep  the  control  over  the  same  while 
decedent  lived,  and  to  enable  him  to  draw  the  interest  on  the  fund. 
Second:  For  safe-keeping,  and  that  upon  his  decease  the  checks  he 
paid  from  the  moneys  on  deposit   to   the   appellants,  and  the 
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remainder  of  the  fund  to  his  own  estate.  This  okarly  was  not  a 
Talid  aasignmenfc  of  the  books  as  a  chose  in  action,  which  tiana- 
ferred  the  title  and  ga¥e  the  entire  control  and  ownership  to  the 
appellants.  At  most  it  only  transferred  a  portion  of  the  fund 
upon  a  future  contingency,  and  did  not  operate  as  a  dehveiy  so  as 
to  constitute  a  valid  gift.  It  is  urged  that  a  distinction  exists 
between  the  money  and  the  claim  on  the  bank;  that  the  claim  on 
the  bank  for  the  principal  sum  was  distinct  from  the  claim  for  the 
interest  which  had  or  might  accrue,  and  the  retention  of  the  claims 
for  interest  by  the  donor  was  not  inconsistent  with  the  transfer  of 
the  claim  so  far  as  the  principal  sum  or  any  part  of  it  was  con* 
cemed.  As  already  manifest,  the  decedent  could  not  transfer  a 
part  without  the  whole,  and  thus  establish  a  valid  gift,  and  m  hb 
retained  a  right  to  control  the  whole  as  long  as  he  lived,  and  to 
receive  the  interest  while  living, and  a  portion  of  the  principal  sum 
after  his  decease  belonged  to  his  estate,  the  alleged  gift  was  never 
executed  and  carried  into  eifect. 

This  reservation  was  incompatible  and  inconsistent  with  a  trans- 
fer  of  the  bank-books.  The  case  of  Cox  v.  Sprigg,  6  Md.  286, 
which  is  relied  upon  by  the  appellants'  counsel  to  sustain  the  point 
last  considered,  is  not  in  point,  and  if  it  can  in  any  way  be 
regarded  as  applicable,  is,  we  think,  adverse  to  the  uniform  cur- 
rent of  authority,  which  requires  that  the  gift  to  be  valid  must 
establish  an  executed  contract.  Nor  is  it  an  answer  to  the  position 
that  the  decedent  retained  the  control  of  the  funds  in  the  bank, 
to  say  that  he  merely  meant  that  the  claim  against  the  bank  should 
remain  uncollected,  for  it  is  evident  that  the  control  was  personal 
to  himself,  and  not  otherwise. 

The  case  considered  bears  no  analogy  to  that  of  an  order  drawn 
upon  a  particular  fund  in  pursuance  of  an  arrangement  with  the 
drawee,  which  order,  upon  being  shown,  is  admitted  to  be  good, 
and  that  a  sum  equal  to  the  amount  of  the  order  was  due  to  the 
drawer,  and  which  operates  as  an  equitable  assignment  to  that 
extent     Lewis  v.  Berry,  64  Barb.  593. 

The  delivery  of  a  check,  when  payable*  at  a  future  date,  could 
not  be  effective  so  as  to  constitute  a  gift,  when  the  drawing  of  a 
check  afterward  would  revoke  it;  and  when  the  checks  in  question 
were  drawn,  no  title*  vested  in  the  appellants.  The  decedent  had 
a  lawful  right  to  draw  the  interest,  and  the  entire  fond,  and  to 
demand  and  reserve  possession  of  the  pass-books,  which  had  been 
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temporarily  parted  with^  lie  retaining  control  of  the  same  in  liia 
name.  If^  upon  demand,  a  deliyery  had  been  refused,  he  could 
have  maintained  an  action  for  the  recoyerj  of  the  same.  He  had 
a  clear  right  to  a  portion  of  the  fund,  and  neyer  had  absolutely 
parted  with  any  of  it.  The  appellants,  on  the  other  hand,  conld 
not  make  out  any  title  to  the  books,  as  the  possession  was  qualified, 
restricted  and  conditional.  If  the  whole  fund  had  been  disposed 
of,  with  no  reservation  or  qualification,  and  an  absolute  delivery  of 
the  bank-books  made,  a  different  question  might  arise.  The  deliv- 
ery of  the  pass-books,  with  such  a  restriction,  was  not,  then,  a 
symbolical  delivery,  which  constituted  a  transfer  of  the  same. 

Assuming  that  a  bank-book,  which  merely  contains  a  memoran- 
dum of  credits,  is  a  chose  in  action,  and  the  subject  of  transfer  as 
a  gift,  the  difficulty  here  is,  that  the  gift  was  never  completed  and 
executed  by  the  donee. 

We  do  not  deem  it  necessary  to  examine  in  detail  the  varions 
cases  to  which  we  have  been  referred,  which  hold  that  a  promissory 
note,  bill  of  exchange,  or  other  chose  in  action,  due  in  the  future, 
may  be  the  subject  of  a  gift.  It  is  sufficient  to  say  that  they  differ 
essentially  from  the  case  at  bar,  and  none  of  them  hold  that  a  gift 
can  be  made  valid  and  effectual  when  the  control  and  ownership 
of  the  property  is  retained  in  the  donor.  Nor  is  it  held  in  any  of 
them  that  a  bank-book  can  be  made  the  subject  of  a  gift  when  the 
control  is  retained  by  the  donor,  and  no  delivery  made,  no  title 
transferred,  and  the  time  of  enjoyment  postponed  to  an  uncertain 
and  indefinite  future  period  of  time. 

Without  referring  to  others  than  those  already  cited,  the  weight 
of  authority  is  in  a  contrary  direction,  and  it  would  be  a  disregard 
of  the  barriers  which  the  law  has  thrown  around  transactions  of 
this  character,  and  a  violation  of  a  well-settled  principle,  to  hold 
that  a  valid  gift  was  established  in  this  case. 

The  learned  counsel  for  the  appellants  in  his  elaborate  argu- 
ment urged  that  the  transaction  might  be  sustained  in  equity  as  a 
declaration  of  trust  by  the  donor,  for  the  donees,  or  as  gifts  by 
appointment  or  appropriation  by  the  donor,  for  the  use  of  the 
donees,  where  the  strict  rule  requiring  delivery  of  the  subject  of 
the  gift  to  the  donee  has  been  relaxed,  and  has  referred  us  to 
numerous  cases,  mostly  decisions  of  the  English  courts,  and  the 
courts  of  other  States,  in  support  of  his  position.  We  have  exam- 
ined the  decisions  referred  to  with  care,  and  are  brought  to  the 
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conclosion  that  the  transaction  cannot  be  upheld  upon  any  such 
basis.  And  we  are  of  the  opinion  that  there  was  no  such  delivery 
of  the  checks  or  bank-books,  or  valid  agreement  as  constituted  a 
trust  or  apportionment,  and  the  appellants'  claims  cannot  be  main- 
tained on  any  such  ground. 

As  the  appellants  failed  to  establish  valid  gifts  of  the  checks  and 
bank-books,  the  decision  of  the  Oeneral  Term  affirming  the  judg- 
ments of  the  referee's  reports  must  be  affirmed. 

All  concur. 

Jtidgmenta  affirmed. 


Matthews  v.  Cob. 

(70  N.Y.  289.) 
Usury  —  eommisiumi. 

An  agreement  between  a  commisBion  merchant  and  a  dealer  in  prodace  hj 
which  the  former  is  to  advance  money  to  the  latter,  at  legal  interest,  to 
enable  him  to  hay  and  carry  prodace  to  be  sold  by  the  former,  and  for  the 
care,  management  and  sale  of  which  the  former  is  also  to  receive  a  per- 
centage apon  the  amoant  advanced;  hM^  not  uanrioas  in  Itself,  the  commis- 
sion charged  not  being  nnasaal  or  unreasonable,  and  the  borrower  not  being 
in  any  strait ;  and  also  hM,  that  the  fact  that  the  borrower  voluntarily  took 
charge  of  and  managed  the  produce  himself  did  not  change  the  nature  of 
the  agreement, 

ACTION  for  conversion  of  a  quantity  of  com,  held  by  defend- 
ant as  collateral  security  for  advances.  The  defendant  made 
the  advances  upon  the  agreement  that  he  was  to  hold  the  corn  in 
store  until  the  piice  should  reach  one  dollar  jt^^r  bushel,  and  that 
he  was  to  have  lawful  interest  for  such  advances,  and  also  two  and 
a  hsMper  cent  commissions  for  the  care  and  sale  of  the  corn.  This 
agreement  was  claimed  by  the  plaintiff  to  be  usurious.  The  plain- 
tiff had  judgment  which  was  reversed  by  the  General  Term,  and 
he  appealed.    The  other  facts  are  stated  in  the  opinion. 

■ 

Samuel  Hand,  for  appellant,  The  transactions  were  usurious. 
Tyng  V.  Corn.  Warehouse  Co.,  58  N.  Y.  308;  Cockle y.  Flack,  93  XT. 
&  8.  0.  344;  Bk.of  U.S.  v.  Owensj  2  Pet.  538;  Chitty  on  Cont.  603, 


584  NEW  YOEK, 

Matthews  v.  Coe. 

611a;  Dry  Dock  Bank  v.  Am.  L.  Ins.  Co.,  3  N.  Y.  344,  359 ;  Bank 
of  Sahnar.  Alvord^  31  id.  473 ;  SotUhworth  v.  Bennett^  58  id.  659; 
ElwMy.  Chamberhn,  31  id.  611  ;  Fiedler  y.  Darrtn,  60  id.  437; 
BirdsaU  v.  Patterson^  ^l  id.  43  ;  Merchanta?  Exchange  Bank  v.  Conu 
Warehouse  Co.,  49  id.  635,  Steele  v.  Whipple,  2i  Wend.  104;  1  Story'R 
£q.,  §  301;  Dunham  v.  Gould,  16  Johns.  367  :  Fanning  v.  Dunham, 
5  Johns,  Ch.  142 ;  Trotter  v.  Curtis,  19  Johns.  160;  Sdiroeppel  v. 
Corning,  5  Den.  236 ;  6  N.  Y.  107 ;  Seymour  v.  Marvin,  11  Barh. 
80.  The  agreement  being  yoid  for  asury,  the  defendant  was 
answerable  at  once  for  a  conversion.  5  Den.  236 ;  6  N.  Y.  107; 
Wilson  V.  Little,  2  id.  443;  Wheeler  v.  Newbold,  16  id.  392 ;  ifari- 
Aam  y.  Jandon,  41  id.  235;  Dykers  v.  ^ZJdn,  7  Hill,  498;  Steams 
V.  Marsh,  4  Den.  231. 

Amasa  J.  Parker,  for  respondent 

Allen,  J.  Without  criticising  the  form  of  the  complaint,  which 
but  faintly,  if  at  all,  shadows  forth  the  real  cause  of  action,  or  the 
plaintiff's  title  to  the  property  in  controversy,  the  action  may  be 
disposed  of  upon  its  merits.  I  shall  treat  the  action  as  one  by  the 
owner  to  recover  for  the  conversion  of  property  claimed  and  held  by 
the  defendant  under  a  contract  alleg;ed  to  be  void  for  usury,  and  in 
which,  if  evidence  was  given  tending  to  prove  the  usurious  charac* 
ter  of  the  transaction,  the  plaintiff  was  entitled  to  an  affirmance  of 
the  judgment  for  the  amount  awarded  by  the  referee,  within  the 
principle  decided  in  Schroeppel  v.  Corning,  2  Seld.  107,  and  for  the 
reason  that  this  court  cannot  review  the  finding  of  facts  by  the 
referee.  The  agreement  between  the  parties  was  in  form  the  usaal 
commercial  contract  by  which  a  commission  merchant  contracts 
with  a  dealer  in  produce  or  other  merchantable  commodity,  for  the 
loan  or  advance  of  his  money  at  the  legal  rate  of  interest  to  enable 
the  dealer  to  purchase  or  carry  his  merchandise,  and  also  for  aa 
agreed  commission  to  undertake  the  care,  management  and  sale  of 
the  commodity.  Such  contracts,  proper  and  usual  in  form,  may  be 
made  covers  for  usury,  and  when  this  fact  is  established  by  compe- 
tent proof,  they  are  within  the  condemnation  of  the  laws  against 
usury,  and  void.  The  question  is  upon  contracts  for  the  transac- 
tion of  a  commission  business  in  connection  with  the  use  of  money, 
whether  a  fair,  reasonable,  usual  and  customary  allowance  for  the 
trouble  and  inconvenience  of  transacting  the  buainess  only  has  been 
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secared,  or  whether,  under  the  guise  of  a  commission  for  service, 
trouble  and  expenses,  the  lender  has  sought  to,  and  has  reserved 
and  secured  to  himself  compensation  for  the  use  of  his  money  in 
excess  of  the  rate  of  interest  allowed  by  law.  The  contracts  are 
not  necessarily  usurious,  and  the  onus  is  upon  the  party  seeking  to 
impeach  them  for  usury,  to  prove  the  guilty  intent,  and  that  the 
contract  is  a  cover  for  usury  and  for  the  loan  of  money  upon  usury. 
Thomas  v.  Murray,  32  N.  Y.  605;  Booth  v.  Sioezey,  4  Seld.  280; 
Smith  V.  Marvin,  27  N.  Y.  137. 

In  Trotter  v.  Curtis,  19  Johns.  160,  the  plaintiff's  commission 
merchant  received  the  produce  of  the  defendant,  a  country  dealer, 
and  freighted  the  same  to  New  York,  and  accepted  his  drafts  under 
an  engagement  that  the  produce  was  to  be  in  store  at  or  before  tho 
maturity  of  the  acceptances,  and  in  their  accounts  they  charged 
two  and  one-half  per  cent  commission  on  all  advances  made  by  them 
to  meet  the  drafts  when  they  were  not  in  funds  of  the  defendant. 
As  no  compensation  for  his  service  had  been  fixed  by  agreement, 
the  plaintiffs  gave  evidence  of  the  fairness  of  their  charges,  and 
upon  proof  that  they  were  the  fair,  usual  and  customary  allowances, 
it  was  held  that  the  transaction  was  not  usurious  or  illegal,  and 
the  claim  was  sustained.  Suydam  v.  Westfall,  4  Hill,  211,  was 
decided  upon  the  authority  of  Trotter  v.  Curtis^  but  as  there  was 
an  express  agreement  to  pay  two  and  one-half  per  cent  commission 
on  all  advances  on  acceptances,  met  otherwise  than  with  produce, 
the  plaintiffs  were  not  called  upon  to  prove  the  fairness  or  the 
reasonableness  of  the  allowance.  The  agreement  of  the  parties 
supplied  the  evidence  which  was  necessary  when  the  parties  claimed 
upon  a  quantum  meruit,  and  was  sufficient  until  the  contract  was 
impeached.  Per  Selden,  J-,  in  Smith  v.  Marvin,  supra,  who  says 
that  when  it  is  expressly  agreed  that  the  plaintiff  should  be  enti- 
tled to  two  and  one-half  per  centum  commission  on  advances,  proof 
on  the  part  of  the  plaintiff  of  the  reasonableness  or  customary 
nature  of  the  charges  was  wholly  unnecessary.  See,  also,  Nourse 
V.  Prime,  7  Johns.  Oh.  69. 

There  is  no  presumption  of  an  illegal  or  usurious  intent  in  the 
agreement  itself,  and  it  was  for  the  plaintiff,  seeking  to  overthrow 
it  for  usury,  to  prove  the  fact  alleged,  or  give  evidence  authorizing 
an  inference  of  the  usurious  intent.  If  the  case  is  barren  of  evi^ 
dence  of  this  character,  and  there  was  no  evidence  to  support  the 
finding  of  the  referee,  an  exception  to  the  report  presents  a  ques- 
Vol.  XXVI— 74 
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tion  of  law^  reyiewable  upon  this  appeal.  This  has  been  said  bo 
repeatedly  by  this  court,  that  it  has  become  trite.  Wegman  t.  ChUdi^ 
41  N.  Y.  159;  This  case,  49  id.  67. 

There  was  no  attempt  by  the  plaintiff  to  prove  that  the  borrower 
was  in  a  strait  for  money,  or  that  the  defendant  took  advantage  of 
his  necessities;  that  the  commission  agreed  upon  was  unusual  or 
unreasonable,  or  that  it  was  not  the  customary  allowance  for  the 
service  undertaken  by  the  defendant.  A  single  witness  only  was 
examined  in  behalf  of  the  plaintiff  upon  this  point,  and  he  said 
that  the  commission  was  different  among  different  merchants; 
that  where  a  man  advances  he  charges  more  than  where  he  does  not 
advance;  that  the  majority  charged  two  and  one-half  per  centum 
when  they  furnished  an  advance,  all  but  a  margin;  some  will  cany 
corn  at  that  rate  for  almost  an  indefinite  time,  say  six  months;  bat 
some  will  only  carry  it  for  sixty  days  at  that  rate,  and  always 
charge  interest  on  advances. 

The  witness  stated  that  he  charged  as  a  commission  one  and  one- 
half  per  centum  for  buying,  selling  and  carrying,  in  addition  to 
interest  for  sixty  days,  and  that  the  two  and  one-half  per  cent  com- 
mission included  buying,  selling  and  advances.  He  also  stated 
that  there  was  no  uniform  recognized  rule  among  commission 
merchants  as  to  their  charges  when  money  is  advanced,  or  as  to  the 
length  of  time  they  will  hold  produce;  that  it  depends  on  the  cir- 
cumstances, relations  and  obligations  of  the  parties,  and  according 
to  the  times;  that  the  general  rule  is,  that  when  they  have  made  one 
commission  they  require  another  at  the  end  of  sixty  or  ninety  days. 

This  evidence  came  far  short  of  proving  that  this  transaction 
was  a  cover  for  usury,  or  that  the  commission  was  fixed  with  the 
intent  of  securing  compensation  for  the  loan  of  money  in  excess  of 
the  rate  allowed  by  law.  A  verdict  of  a  jury  or  a  report  of  a  referee, 
based  upon  this  evidence  alone,  that  a  contract  for  the  transaction 
of  a  regular  and  usual  commission  business,  for  a  commission  not 
in  excess  of  that  charged  and  received  by  a  majority  of  commission 
merchants,  was  but  a  device  and  scheme  to  evade  the  laws  against 
usury,  would  be  wholly  unsupported  by  evidence. 

There  is  nothing  in  the  evidence  to  cast  a  suspicion  upon  the 
transaction,  or  tending  to  prove  that  the  charge  was  not,  m  the 
language  of  Spekcer,  C.  J.,  in  TVotter  v.  Curtis^  **a  fair,  nsnal 
and  customary  allowance  for  the  trouble  and  inconvenience  in 
transacting  the  business.'' 
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The  evidence  is,  th^^t  the  borrower  was  buying  large  quantities  of 
corn,  in  the  hope  and  with  the  expectation  of  controlliDg  the 
market,  and  had  a  like  contract  and  upon  the  same  terms^  with 
another  commission  house,  to  carry  a  large  quantity  of  corn,  and 
hence  he  made  arrangements  for  withholding  the  corn  from  the 
market  until  it  should  bear  a  price  fixed  by  himself.  This  added 
to  the  risk,  trouble  and  expenses  of  the  defendant,  and  doubtless 
affected  the  rate  of  the  commission.  A  certificate  of  some  twenty- 
five  of  the  leading  produce  commission  firms  in  New  York  city 
was  accepted  as  evidence  of  the  custom  of  commission  merchants 
in  carrying  corn  for  others,  to  charge  interest  for  the  time  held, 
and  a  commission  agreed  on  for  cash  advances,  and  also  all  charges 
for  storage,  labor,  insurance,  etc.,  and  that  at  the  expiration  of  the 
thirty,  sixty,  ninety,  or  any  other  number  of  days,  the  corn  is 
carried  by  agreement,  it  would  be  subjected  to  the  same  charges,  and 
there  was  no  attempt  to  prove  by  them,  or  by  any  one,  that  two 
and  one-half  per  centum  was  an  unusual  or  unreasonable  charge 
for  the  service  agreed  to  be  rendered  by  the  defendant 

Cockh  V.  Flack,  93  U.  S.  344,  brought  before  the  court  at 
Washington,  a  contract  very  like  the  one  involved  m  this  action. 
What  extrinsic  evidence  or  whether  any  was  given  to  impeach  the 
fairness  of  the  agreement  does  not  appear.  The  borrower,  who 
was  the  plaintiff  in  error,  urged  that  the  contract  was  necessarily 
upon  its  face  usurious,  aud  alleged  for  error  that  the  judge  at  cir- 
cuit submitted  the  question  to  the  jury.  The  court  held  that  it 
was  not  error  to  submit  the  question  to  the  jury,  and  that  the  con- 
tract was  not  per  80  and  of  necessity  usurious.  The  jury  found 
that  it  was  not  usurious  in  fact.  It  is  said  by  the  court  that  the 
question  was  properly  submitted  to  the  jury.  But  it  does  not  fol- 
low that  every  contract,  usual  and  customary  in  its  terms,  is  in  all 
cases  to  be  submitted  to  a  jury  with  liberty  to  find  it  usurious  and 
void  upon  mere  conjecture  or  caprice,  and  without  evidence  to 
impeach  it,  merely  because  the  contract  may  be  made  a  cover  for 
usury,  and  under  some  circumstances  may  be  invalid  for  that  rea- 
son. Judge  Miller,  speaking  for  the  court,  says,  that  '*  the 
defendants  were  engaged  in  a  business  in  which  both  custom  and 
sound  principle  authorized  the  joint  use  of  their  money,  and  their 
personal  service  increased  in  value  by  their  character  for  integrity 
and  experience.  To  both  these  sources  they  looked  for  their  profits. 
and  they  were  necessarily  united."    Engagements  of  this  character 
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are  among  the  necessities  of  commerce,  aud  are  not  to  be  over- 
thrown or  annulled  without  some  evidence  that  they  are  but  the 
means  of  extortion  and  covers  for  usury,  of  which  there  is  none 
here.  Another  remark  of  the  learned  judge  answers  another  objec- 
tion, that  the  defendant  really  rendered  no  service,  and  that  the 
borrower  took  the  charge  of  and  managed  the  corn,  although  the 
legal  title  was  in  the  defendant,  and  there  was  nothing  in  the  terms 
of  the  agreement  to  relieve  him  from  the  duties  and  obligations  of 
a  factor  in  possession  of  property  for  sale.  He  says  :  "  We  see  no 
reason  why  the  parties  could  not  go  a  step  further  and  stipulate, 
that  if  for  any  reason  operating  in  the  interest  of  the  borrower,  he 
should  prefer  to  become  his  own  broker,  or  commission  merchant, 
or  to  sell  at  home,  he  should  pay  the  commission  which  the  other 
had  the  right  to  contract  for  and  receive."  Whatever  the  borrower 
did  m  relation  to  the  corn,  he  did  voluntaiily  and  in  furtherance 
of  his  own  interests,  and  there  is  no  controversy  or  conflict  as  to 
the  duties  assumed  by  the  defendant,  or  complaint  that  he  omit- 
ted any  duty  within  his  obligations  that  was  required  of  him. 
He  could  not  have  sold  for  the  reason  that  the  price  at  no  time 
reached  the  borrower's  limit,  but  his  trouble,  inconvenience  and  risk 
remained,  and  his  necessary  office  and  business  expenses  which  are 
to  be  paid  from  his  commissions  were  continued.  A  case  was  not 
made  by  the  evidence  upon  which  any  question  of  fact  as  to  intent 
other  or  different  from  that  indicated  by  the  terms  of  the  contract 
and  lawful  in  itself,  arose  to  be  passed  upon  by  the  referee,  and  it 
was  a  legal  error  to  find  the  illegal  intent  without  evidence  to  sup- 
port it.  There  was  no  question  made  before  the  referee  or  fact 
found  by  him  upon  which  the  question  can  be  made  here  which  is 
suggested  in  the  brief  of  the  counsel,  that  the  defendant  is  liable 
for  the  conversion  of  the  corn,  having  sold  it  without  demand  and 
without  notice.  If  the  plaintiff  could  have  made  a  case  upon  this 
or  any  other  ground  not  already  considered,  which  was  the  only 
matter  litigated  before  the  referee,  and  upon  which  his  report  and 
judgment  were  founded,  he  should  have  taken  the  benefit  of  the 
rule  and  gone  back  for  a  new  trial  As  he  preferred  to  appeal,  he 
must  abide  by  his  stipulation,  and  the  order  granting  a  new  triJ 
being  affirmed,  judgment  must  go  against  him  absolutely. 

All  concur,  except  Church,  C.  J.,  not  voting. 

Order  affirmed^  and  judgment  accordtnglf.' 
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Peeguson  V.  Ceawpoed. 

rro  N.  Y.  263J 
Dome9ti6  judgment  — impeaching  for  want  of  jurisdiction, 

A  jndgraent  of  a  court  of  this  State  may  be  impeached  collaterally  by  the 
defendant,  by  proof  that  he  was  not  served  with  process  and  did  not  appeal; 
althoBgh  the  record  recites  that  he  was  served,    and  contains  a  forged 
appearance  by  attorney  on  his  behalf.* 

ACTION  of  foreclosure.     The  opinion  states  the  facts.     The 
defendant  had  jadgment,  and  plaintiff  appealed. 

William  F,  Furdy,  for  appellant. 

Wilson  Brown,  Jr.,  for  respondents.  The  verity  of  a  record 
cannot  be  questioned  by  parol  or  controverted  in  a  collateral  action. 
3  Thomas'  Coke  on  Lit.  323;  Brown  v.  Nichols^  42  N.  Y.  26; 
Denton  v.  NoyeSy  6  Johns.  296;  Hamilton  v.  Wrighty  37  N.  Y.  502; 
Bay  V.  Bowleg y  4  N.  Y.  Sup.  43. 

Rapallo,  J.  This  action  was  brought  to  foreclose  a  mortgage, 
held  by  the  plaintiff,  on  certain  real  estate  in  the  county  of  West- 
chester. One  of  the  defenses  was  that  the  rights  of  the  plaintiff, 
aa  mortgagee,  had  been  barred  by  a  judgment  of  foreclosure  of  a 
mortgage  prior  to  his,  in  favor  of  one  McParquahar,  covering  the 
same  premises,  under  which  judgment  the  premises  had  been 
sold  to  the  defendant  Horton.  It  was  alleged  in  the  answer  that 
the  plaintiff  was  a  defendant  in  the  McFarquahar  action,  in  which 
the  judgment  had  been  rendered,  and  appeared  therein,  by  John 
W.  Mills,  as  his  attorney,  but  did  not  put  in  any  answer. 

On  the  trial  of  the  present  action,  the  defendants,  in  support  of 
this  defense,  put  in  evidence  the  judgment-roll  in  the  last-men- 
tioned action,  which  roll  contained  a  notice  of  appearance  for  the 
present  plaintiff,  and  a  consent  that  judgment  be  entered,  pur- 
porting to  be  signed  by  Mills.  The  judgment  was  entered  by 
default  for  want  of  answer,  and  on  this  consent,  and  recited  that 
the  summons  had  been  served  on  the  defendants  therein,  and  that 
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none  of  them  had  appeared^  except  the  present  plaintiff,  by  John 
W.  Mills,  his  attorney,  and  some  othei*s  named  in  the  jadgment 

Thereupon  the  plaintiff  called  Mills  as  a  witness,  and  offered  to 
prove  by  him,  1st.  That  the  signature  to  the  notice  of  appearance 
and  consent  was  a  forgery;  2d.  That  Mills  was  never  authorized 
to  appear  for  the  plaintiff;  and  3d.  That  ho  never  did  appear  for 
him. 

No  proof  of  service  of  the  summons  on  the  plaintiff  is  attached  toor 
contained  in  that  judgment-roll,  and  it  appears  to  be  conceded  on  the 
present  argument,  as  matter  of  fact,  that  no  such  service  was  made. 
The  defendants  rely  wholly  upon  the  effect  of  the  recital  in  the 
judgment  and  the  notice  of  appearance  contained  in  the  judgment- 
roll,  and  claim  that  in  a  collateral  action  these  import  absolute 
verity  and  cannot  be  contradicted  by  extrinsic  evidence. 

They  also  claim  that  the  case  of  Broion  v.  Nichols^  42  N.  Y.  26, 
is  decisive  of  this  case.  There  a  judgment  had  been  recovered 
against  a  defendant  who  had  not  been  served  with  process,  but  for 
whom  an  attorney  had  appeared  without  authority,  and  it  was  held 
by  this  court  that  the  judgment  could  not  be  attacked  on  that 
ground  for  want  of  jurisdiction  in  a  collateral  proceeding. 

That  decision  does  not  reach  the  present  case.  It  is  not  founded 
upon  any  doctrine  which  precludes  a  party  from  showing,  as  mat- 
ter of  fact,  that  he  was  never  brought  before  the  court,  or  ap- 
peared in  it,  but  is  based  upon  a  long  line  of  authority,  which 
holds  that  when  an  attorney  of  the  court  appears  for  a  party,  his 
appearance  is  recognized  and  his  authority  will  be  presumed  to  the 
extent  at  least  of  giving  validity  to  the  proceeding.  That  he  il 
an  officer  of  the  court,  amenable  to  it  for  misconduct,  and  to  any 
party  for  whom  be  assumes  to  act  without  authority,  for  all  damages 
occasioned  by  such  action,  and  for  reasons  of  public  policy  the 
court  holds  the  appearance  good,  leaving  the  aggrieved  party  to  his 
action  for  damages  against  the  attorney,  granting  relief  against  the 
judgment,  only  in  a  direct  application,  and  in  case  the  attorney  is 
shown  to  be  irresponsible.  Denton  v.  Nbyes,  6  Johns.  296.  This, 
however,  is  an  entirely  different  case.  The  offer  was  not  merely 
to  show  that  the  attorney  was  not  authorized  to  appear,  but  that 
he  did  not  in  fact  appear,  and  that  the  pretended  appearance  was  a 
forgery. 

None  of  the  principles  upon  which  the  decisions  in  Denionr. 
Noyes  and  Brown  v.  Nichols  rests  can  be  applied  to  such  a  casa 
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There  is  no  act  of  any  officer  of  the  court  which  pnblic  policy 
requires  should  be  recognized.  There  is  no  party  against  whom 
the  innocent  defendant  can  have  redress.  He  is  sought  to  be  held 
bound  by  a  judgment  when  he  was  never  personally  summoned  or 
had  notice  of  the  proceeding,  which  result  has  been  frequently 
declared  to  be  contrary  to  the  first  principles  of  justice,  and  this  is 
sought  to  be  accomplished  by  means  of  a  judgment  entered  upon 
forged  papers.  No  principle  of  public  policy  requires  or  sanctions 
sustaining  such  a  judgment.  The  only  difficulty  in  the  case  arises 
upon  the  objection  that  the  evidence  offered  tends  to  contradict  the 
record,  and  from  the  adjudications  which  attach  to  the  judgment 
of  a  court  of  general  jurisdiction,  a  conclusive  presumption  of 
jurisdiction  over  the  parties,  which  cannot  be  contradicted  except 
by  matter  appearing  on  the  face  of  the  record  itself. 

It  is  an  elementary  principle  recognized  in  all  the  cases  that,  to 
give  binding  efFect  to  a  judgment  of  any  court,  whether  of  general 
or  limited  jurisdiction,  it  is  essential  that  the  court  should  have 
jurisdiction  of  the  person  as  well  as  the  subject-matter,  and  that 
the  want  of  jurisdiction  over  either  may  always  be  set  up  against  a 
judgment  when  sought  to  be  enforced,  or  any  benefit  is  claimed 
under  it.  There  is  no  difFerence  of  opinion  as  to  this  general  rule,  but 
the  point  of  difficulty  is  as  to  the  manner  in  which  this  want  of  juris- 
diction must  be  made  to  appear,  in  the  case  of  a  judgment  of  a 
domestic  court  of  general  jurisdiction,  acting  in  the  exercise  of 
Its  general  powers,  when  it  comes  in  question  in  a  collat- 
eral action.  Whether,  when  the  record  is  silent  as  to  the 
steps  taken  to  bring  the  parties  into  court,  it  maybe  proved  by  evi- 
dence that  they  were  not  legally  summoned  and  did  not  appear; 
or  whether,  when  the  record  recites  that  they  were  summoned  or 
appeared,  such  recitals  may  be  contradicted  by  extrinsic  evidence; 
or  whether  the  jurisdiction  over  the  person  and  subject-matter  is  a 
presumption  of  law,  which  cannot  be  contradicted,  unless  it  appears 
on  the  face  of  the  record  itself  that  there  was  a  want  of  such  juris- 
diction, as  in  cases  where  the  record  shows  that  the  service  of  pro- 
cess was  by  publication  or  some  other  method  than  personal. 

On  these  points  there  has  been  as  much  diversity  of  opinion^ 
especially  between  the  courts  of  this  State  and  those  of  other  States, 
as  upon  any  general  question  which  can  be  mentioned,  although 
there  has  yet  been  no  authoritative  adjudication  in  this  State  on  the 
subject.     It  is  well  settled  by  our  own  decisions,  that  in  the  case 
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of  a  judgment  of  a  court  of  general  jurisdiction  of  a  sister  State, 
although  it  is  entitled  to  the  benefit  of  the  presumption  of  juris- 
diction which  exists  in  favor  of  a  judgment  of  one  of  our  own 
courts,  yet  the  want  of  jurisdiction  may  be  shown  by  extrinsic  evi- 
dence, and  that  even  a  recital  in  the  judgment  record  that  the 
defendant  was  served  with  process,  or  appeared  by  attorney,  or  of 
any  other  jurisdictional  fact,  is  not  conclusive,  but  may  be  contra- 
dicted by  extrinsic  evidence.  Borden  v.  FUch^  15  Johns.  121; 
Starhuck  v.  Murray y  5  Wend.  148;  Shumway  v.  Sttllman,  6  id.  447; 
I^err  v.  Kerr^  41  N.  Y.  272;  Hoffman  v.  Hoffman^  46  id.  30; 
7  Am.  Rep.  299. 

And  the  same  rule  prevails  in  some  of  the  other  States  in  regard 
to  the  judgments  of  courts  of  sister  States.  Although  some  have  held 
even  in  regard  to  such  a  judgment,  that  if  the  record  contains  recit- 
als showing  jurisdiction,  they  cannot  be  contradicted.  Field  v. 
Gibbs,  1  Pet.  C.  C.  165;  Roberts  v.  Caldwell^  6  Dana,  512;  Ewer  v. 
Coffin,  1  Cush.  23;  1  B.  I.  73;  Shelion  v.  Tiffin,  6  How.  (U.  S.)  186. 

After  considemble  research,  I  have  been  unable  to  find  a  single 
authoritative  adjudication,  in  this  or  any  other  State,  deciding  that 
in  the  case  of  a  domestic  judgment  of  a  court  of  general  jurisdic- 
tion, want  of  jurisdiction  over  the  person  may  be  shown  by  extrin- 
sic evidence,  while  there  are  a  great  number  of  adjudications  in 
neighboring  States,  holding  that  in  the  case  of  such  judgments, 
parties  and  privies  are  estopped  in  collateral  actions  to  deny  the 
jurisdiction  of  the  court  over  the  person  as  well  as  the  subject- 
matter,  unless  it  appear  on  the  face  of  the  record  that  the  court 
had  not  acquired  jurisdiction,  and  that  in  such  cases  there  is  a  con- 
clusive presumption  of  law  that  jurisdiction  was  acquired  by  serrice 
of  process  or  the  appearance  of  the  party.  The  cases  are  very 
numerous,  but  the  citation  of  a  few  of  them  will  sufiSce. 

In  Cook  V.  Darling,  18  Pick.  393,  in  an  action  of  debt  on  a 
domestic  judgment,  the  defendant  pleaded  that,  at  the  time  of  the 
supposed  service  upon  him  of  the  writ  in  the  original  action,  he 
was  not  an  inhabitant  of  the  Stato  of  Massachusetts  ;  that  he  had 
no  notice  of  the  action,  and  did  not  appear  therein. 

This  ple<)  was  held  bad  on  demurrer,  on  the  ground  that  the 
judgment  could  not  be  impeached  collaterally.  In  Oranger  v. 
Clark,  22  Me.  128,  also  an  action  on  a  judgment,  the  plea  was  the 
same,  with  the  addition  that  the  judgment  had  been  obtained 
by  fraud ;  but  it  was  held  to  constitute  no  defense.     Coit  v.  Havei^ 
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SO  Coim.  190,  was  a  scire  f ados  on  a  judgment,  and  the  defendant 
pleaded  that  the  writ  in  the  original  action  was  never  served  npon 
him,  etc. ;  and  the  court  held,  in  an  elaborate  opinion,  that  a 
judgment  of  a  domestic  court  of  general  jurisdiction  could  not  be 
attacked  collaterally,  unless  the  want  of  jurisdiction  appeared  upon 
the  face  of  the  record,  and  that  jurisdictional  facts,  such  as  the 
service  of  the  writ  and  the  like,  were  conclusively  presumed  in 
favor  of  such  a  judgment,  unless  the  record  showed  the  contrary, 
although  this  rule  did  not  apply  to  foreign  judgments,  or  judg- 
ments of  the  courts  of  sister  States,  or  to  domestic  judgments  of 
inferior  courts,  and  that  the  only  remedy  in  such  a  case  was  by 
writ  of  error  or  application  to  a  court  of  equity. 

The  same  rule  is  held  in  Penobscot  R.  R,  Go.  y.  Wesks^  52  Me. 
A^Q\  Wingate  v.  Haywood,  40  N.  H.  437;  Clark  v.  Bryany  16  Md. 
171;  Callen  v.  EUison,  13  Ohio  St.  446;  Horner  v.  Doe,  1  Ind.  131; 
Wright  v.  Marshy  2  Iowa,  94,  and  Prince  v.  Oriffin,  16  id.  552,  and 
in  numerous  other  cases  which  are  referred  to  in  the  case  of  Hahn 
V.  Kelly^  34  Gal.  391,  which  adopts  the  same  rule  and  contains  a 
full  and  instructive  discussion  of  the  question. 

There  are  many  cases  in  other  States,  and  in  the  courts  of  the 
United  States,  containing  expressions  general  in  their  character, 
which  would  seem  to  sanction  the  doctrine  that  a  want  of  juris- 
diction over  the  person  or  subject-matter  may  in  all  cases  be  shown 
by  extrinsic  evidence,  and  they  are  sometimes  cited  as  authorities 
to  that  effect.  Elliott  v.  Piersol,  1  Pet  340;  Hollingsworth  v.  Bar- 
'lour,  4  id.  466;  Hlckey  v.  Stewart,  3  How.  (U.  S.)  750;  Shriver  v. 
Lynn,  2  id.  43;  Williamson  v.  Berry,  8  How.  495;  Same  v.  Ball, 
id.  566  ;  Owin  v.  McCarroll,  8  Sm.  &  M.  351;  Bms  v.  Smith,  7  id. 
85;  Campbell  v.  Broion,  6  How.  (Miss.)  106;  Shaefer  v.  Gates,  2  B. 
Monr.  453;  Wilcox  v.  Jackson,  13  Pet.  498;  Miller  v.  Ewing,  8  Sm. 
tb  M.  421,  and  numerous  other  cases  not  cited.  But  an  examina- 
tion of  these  cases  discloses  that  they  all  relate  either  to  judgments 
•of  inferior  courts,  or  courts  of  limited  jurisdiction,  or  courts  of 
general  jurisdiction  acting  in  the  exercise  of  special  statutory 
powers,  which  proceedings  stand  on  the  same  footing  with  those 
ol  qourts  of  limited  and  inferior  junsdiction  (3  N.  Y.  511),  or 
courts  of  sister  States,  or  to  cases  where  the  want  of  jurisdiction 
appeared  on  the  face  of  the  record,  or  to  cases  of  direct  proceed- 
ings to  rererse  or  set  aside  the  judgment.  I  have  not  found  one 
which  adjudicated  the  point  now  under  consideration,  otherwue 
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than  those  to  which  I  have  referred.  There  ai*e  some  cases  which 
hold  that  the  want  of  anthority  of  an  attorney  to  appear  may  be 
shown  by  extrinsic  eyidence,  although  the  record  states  that  aa 
attorney  appeared  for  the  party,  bat  those  are  placed  expressly  on 
the  ground  that  snch  eyidence  does  not  contradict  the  record* 
Bodurtha  v.  Goodrich,  3  Gray,  508;  Shelton  y.  Tiffin,  6  How.  (U. 
S.)  186;  14  How.  340.  Those  cases  are,  howeyer,  in  conflict  with 
the  decision  of  this  court  in  Brown  y.  Nichoh,  42  N.  T.  26,  and 
in  many  other  cases. 

The  learned  annotators  of  Smith's  Leading  Gases,  Hare  &  Wal- 
lace, 1  Sm.  L.  Cases,  yol.  1,  p.  842  (marg.),  sum  the  matter  up  by 
saying:  ^'  Whatever  the  rule  may  be  where  the  record  is  silent,  it 
would  seem  clearly  and  conclusiyely  established  by  a  weight  of 
authority  too  great  for  opposition,  unless  on  the  ground  of  local 
and  peculiar  law,  that  no  one  can  contradict  that  which  the  record 
actually  ayers,  and  that  a  recital  of  notice  or  appearance,  or  a 
/eturn  of  service  by  the  sheriff  in  the  record  of  a  domestic  court 
of  general  jurisdiction,  is  absolutely  conclusive  and  cannot  be  dis- 
proved by  extrinsic  evidence." 

It  is  quite  remarkable,  however,  that  notwithstanding  the 
formidable  array  of  authority  in  its  favor,  the  courts  of  this  State 
have  never  sustained  this  doctrine  by  any  adjudication,  but  od  the 
contrary,  the  great  weight  of  judicial  opinion,  and  the  views  of 
some  of  our  most  distinguished  jurists,  are  directly  opposed  to  it 

As  has  been  already  stated,  our  courts  have  settled  by  adjudica- 
tion in  regard  to  judgments  of  sister  States,  that  the  question  of 
jurisdiction  may  be  inquired  into,  and  a  want  of  jurisdiction  over 
the  person  shown  by  evidence,  and  have  further  decided  (m  oppo- 
sition to  the  holding  of  courts  of  some  of  the  other  States)  that 
this  may  be  done,  even  if  it  inyolves  the  contradiction  of  a  recital 
in  the  judgment  record.  In  stating  the  reasons  for  this  conchision, 
our  courts  haye  founded  it  on  general  principles,  quite  as  applica- 
ble to  domestic  judgments  as  to  others,  and,  save  in  one  case,  Kerr 
y.  Kerr,  41  N.  Y.  272,  have  in  their  opinions  made  no  discrimina- 
tion between  them.  Borden  v.  Fitch,  15  Johns.  121;  Starbiick  v. 
Murray,  6  Wend.  148;  Noyes  v.  Butler,  6  Barb.  613,  and  cases 
cited. 

When  we  come  to  consider  the  effect  of  these  authonties,  it  is 
difficult  to  find  any  solid  ground  upon  which  to  rest  a  distinction 
between  domestic  judgments  and  judgments  of  sister  States  vx 
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leg&id  to  this  question,  for  under  the  provisions  of  the  Constitution 
of  the  United  States,  which  require  that  full  faith  and  credit  shall 
be  given  iu  each  State  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  State,  it  is  now  well  settled  that  when  a 
judgment  of  a  court  of  a  sister  State  is  duly  proved  in  a  court  of 
this  State,  it  is  entitled  here  to  all  the  effect  to  which  it  is  entitled 
in  the  courts  of  the  State  where  rendered.  If  conclusive  there  it  is 
equally  conclusive  in  all  the  States  of  the  Union;  and  whatever 
pleas  would  be  good  to  a  suit  therein  in  the  State  where  rendered, 
and  none  others,  can  be  pleaded  in  any  court  in  the  United  States. 
Hampton  v.  McConnd,  3  Wheat.  234;  Story's  Com.  on  Const,  §  183; 
Milh  v.  Duryee,  7  Cranch,  481. 

In  holding,  therefore,  that  a  defense  that  the  party  was  not 
served  and  did  not  appear,  although  the  record  stated  that  he  did, 
was  good,  our  courts  must  have  held  that  such  is  the  law  of  this 
State  and  the  common  law,  and  consequently  that  in  the  absence 
of  proof  of  any  special  law  to  the  contrary  in  the  State  where  the 
judgment  was  rendered,  it  must  be  presumed  to  be  also  the  law  of 
that  State.  The  judgments  of  our  courts  can  stand  on  no  other 
logical  basis.  The  distinction  which  is  made  in  almost  all  the  other 
States  of  the  Union  between  the  effect  of  domestic  judgments  and 
judgments  of  sister  States,  m  regard  to  the  conclusiveness  of  the 
presumption  of  jurisdiction  over  the  person,  is  sought  to  be 
explained  by  saying  that  in  regard  to  domestic  judgments  the 
party  aggrieved  ^can  obtain  relief  by  application  to  the  court  in 
which  the  judgment  was  rendered,  or  by  writ  of  error,  whereas,  m 
the  case  of  a  judgment  rendered  against  him  in  another  Stat^,  he 
would  be  obliged  to  go  into  a  foreign  jurisdiction  for  redress,  which 
would  be  a  manifestly  inadequate  protection,  and,  therefore,  the 
Constitution  may  be  construed  so  as  to  apply  only  where  the  per- 
sons affected  by  the  judgment  were  within  the  operation  of  the 
proceeding.  This  explanation,  however,  does  not  remove  the  diffi- 
culty in  making  the  distinction,  for  if  there  is  a  conclusive  pre- 
sumption that  there  was  jurisdiction,  that  presumption  must  exist 
in  one  case  as  well  as  in  the  other.  The  question  whether  or  not 
the  party  is  estopped  cannot  be  made  to  depend  upon  the  greater 
inconvenience  of  getting  rid  of  the  estoppel  in  one  case  than  in 
another. 

But  aside  from  this  observation  as  to  the  effect  of  the  authorities, 
an  examination  of  them  shows  that  our  courts  did  in  fact  proceed 
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Upon  a  ground  common  to  both  classes  of  judgments.   The  reasons 
are  fully  srtated  in  the   case  of  Starbuek  y.  Murray,  5  Wend. 
148.    In  that  case,  which  was  an  action  upon  a   Massachusetts 
judgment,  the  defendant  pleaded  that  no  process  was  served  on 
him  in  the  suit  in  which  the  judgment  sued  on  was  rendered,  and 
that  he  never  appeared  therein  in  person  or  by  attorney,  and  this 
plea  was  held  good,  notwithstanding  that  the  record  of  the  judg- 
ment stated  that  the  defendant  appeared  to  the  suit.    Marct,  J., 
in  deliTcring  the  opinion  of  the  coui-t.  and  referring  to  the  argn- 
ment  that  the  defendant  was  estopped  from  asserting  any  thing 
against  the  allegation  of  his  appearance  contained  in  the  record, 
says:  ''It  appears  to  me  that  this  proposition  assumes  the  Terr 
fabt  to  be  established,  which  is  the  only  question  in  issue.    For 
what  purpose  does  the  defendant  question  the  jurisdiction  of  the 
oourtP    Solely  to  show  that  its  proceedings  and  judgments  are 
Toid.  and.  therefore,  the  supposed  record  is  not  in  truth  a  record. 
If  the  defendant  had  not  proper  notice  of.  and  did  not  appear  to^ 
the  original  action,  all  the  State  courts,  with  one  exception,  agree 
in  opinion  that  the  paper  introduced,  as  to  him,  is  no  record.    Bnt 
if  he  cannot  show  even  against  the  pretended  record  that  fact,  on 
the  alleged  ground  of  the  uncontrollable  verity  of  the  record,  he  is 
deprived  of  his  defense  by  a  process  of  reasoning  that  is  to  mj 
mind  little  less  than  sophistry.    The  plaintiff  in  effect  declares  to 
the  defefndaint— the  paper  declared  on  is  a  record,  because  it  says  jou 
appeared;  and  you  appeared  because  the  paper  is  a  record.    This 
18  reasoning  in  a  circle.    The  appearance  makes  the  record  uncon- 
trollable verity,  and  the  record  makes  the  appearance  an  unim- 
peachable fact."    And  again  at  p.  160.  he  says:  ''  To  say  that  the 
defendant  may  show  the  supposed  record  to  be  a  nullity,  by  showing 
a  want  of  jurisdiction  in  the  court  which  made  it.  and  at  the  same 
time  to  estap  him  from  doing  so  because  the  court  has  inserted  in 
the  record  an  allegation  which  he  offers  to  prove  untrue,  does  not 
seem  to  me  to  be  very  consistent" 

This  is  but  an  aonplification  of  what  is  sometimes  more  briefly 
expressed  in  the  books  that,  where  the  defense  goes  to  defeat  the 
record,  there  is  no  estoppel.  That  the  reasoning  of  Marct.  J.,  is 
a^nplicable  to  domestic  judgments,  is  also  the  opinion  of  the  learned 
annotators  to  Phillips*  Evidence.  Oowen  and  Hill's  Notes  (1st  ed.) 
}^801.  note  551.  Bef erring  to  the  opinion  of  Mabct.  J.,  before 
cited,  tbej  say:  "  The  same  may  be  said  respecting  any  judgment, 
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sentence  or  decree.    A  want  of  jurisdiction  in  the  court  pr<»ioun£- 
ing  it  may  always  be  set  up  when  it  is  sought  to  be  enforced,  or 
when  any  benefit  is  claimed  under  it;  and  the  principle  which  ordi- 
narily forbids  the  impeachment  or  contradiction  of  a  record  has 
no  sort  of  application  to  the  case."  The  dicta  of  our  judges  are  aU 
to  the  same  effect,  although  the  precise  case  does  not  seem  to  have 
arisen.     In  Bigehw  v.  StearnSy  19  JohAS.  41,  Speitcer,  C.  J.,  laid 
down  the  broad  rule  that  if   a  court,  whether  of  limited  jurisdic- 
tion or  not,  undertakes  to  hold  cognizance  of  a  cause  without  hav- 
ing gained  jurisdiction  of  the  person  by  having  him  before  them 
in   the   manner  required   by  law,  the  proceedings  'are   void.    In 
Latham  v.  Edgerion,  9  Cow.  227,  Sutherland,  J.,  in  regard  to  a 
judgment  of  a  Court  of  Common  Pleas,  says:  "  The  principle  that 
a  record  cannot  be  impeached  by  pleading  is  not  applicable  to  a 
ca£c  like  this.    The  want  of  jurisdiction  is  a  matter  that  may 
always  be  set  up  against  a  judgment  when  sought  to  be  enforced  or 
where  any  benefit  is  claimed  under  it."    Citing  Mills  v.  Martin, 
19  Johns.  33.  He  also  says  (page  229) :  *'  The  plaintiff  below  might 
have  applied  to  the  court  to  set  aside  their  proceedings,  but  he  was 
not  bound  to  do  so.     He  had  a  right  to  lie  by  until  the  judgment 
was  set  up  against  him,  and  then  to  show  that  the  proceedings  were 
void  for  want  of  jurisdiction."    In  Davis  v.  Packard,  6  Wend. 327, 
332,  in  the  Court  of  Errors,  the  chancellor,  speaking  of  domestic 
judgments,  says:  "If  the  jurisdiction   of  the  court  is  general  or 
unlimited  both  as   to  parties  and  subject-matter,  it  will  be  pre- 
sumed  to  have  had  jurisdiction  of  the  cause  unless  it  appears 
affirmatively  from  the  record,  or  by  the  slwwing  of  the  party  denying 
the  jurisdiction  of  the  court,  that  some  special  circumstances  existed 
to  oust  the  court  of  its  jurisdiction  in  that  particular  case. "    In 
Bloom  V.  Burdick,  1  Hill,  130,  Beonsok,  J.,  says:  *-The  distinc- 
tion between  superior  and  inferior  courts  is  not  of  much  import- 
ance in  this  particular  case,  for  whenever  it  appears  that  there  was 
a  want  of  jurisdiction,  the  judgment  will  be  void  in  whatever  court 
it  was  rendered; "  and  in  People  v.  Cassels,  5  Hill,  164,  168,  the 
same  learned  judge  makes   the  remark,  that  no  court  or  officer 
can  acquire  jurisdiction  by  the  mere  assertion  of  it,  or  by  falsely 
alleging  the  existence  of  facts  upon  which  jurisdiction  depends*. 
In  HarriJigton  v.  Tlie  People,  6  Barb.  607,  610,  Paiqe,  J.,  expresses 
the  opinion  that  the  jurisdiction  of  a  court,  whether  of  genci'al  or 
limited  jurisdiction,  may  be  inquired  into,  although  the  record  of 
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the  judgment  states  facts  giving  it  jarisdiction.  He  repeats  the 
same  view  in  Noyes  v.  Butler,  6  Barb.  613,  617;  and  in  Hard  v. 
Shipman,  id.  62],  623,  624,  where  he  says  of  superior  as  well  as 
inferior  courts,  that  the  record  is  never  conclusive  as  to  the  recital 
of  a  jurisdictional  fact,  and  the  defendant  is  always  at  liberty  to 
show  a  want  of  jurisdiction,  although  the  record  avers  the  contrary. 
If  the  court  had  no  jurisdiction,  it  had  no  power  to  make  a  record, 
and  the  supposed  record  is  not  in  truth  a  record.  Citing  Starbuck 
V.  Murray,  5  Wend.  158.  The  language  of  Gridley,  J.,  in  Wright 
V.  Douglass,  10  Barb.  97,  111,  is  still  more  in  point  He  observes: 
^'  It  is  denied  Ry  counsel  for  the  plaintiff,  that  want  of  jurisdiction 
can  be  shown  collaterally  to  defeat  a  judgment  of  a  court  of  gen- 
eral jurisdiction.  The  true  rule,  however,  is  that  laid  down  in  the 
opinion  just  cited  (op.  of  Bbonsok,  J.,  in  Bloom  v.  Burdiek,  1 
Hill,  138  to  143),  that  in  a  court  of  general  jurisdiction  it  is  to  be 
presumed  that  the  court  has  jurisdiction  till  the  contrary  appears, 
but  the  want  of  jurisdiction  may  always  be  shown  by  evidence, 
except  in  one  solitary  case,"  viz.:  '*  When  jurisdiction  depends  on 
a  fact  that  is  litigated  in  a  suit,  and  is  adjudged  in  favor  of  the 
party  who  avers  jurisdiction,  then  the  question  of  jurisdiction  is 
judicially  decided,  and  the  judgment  record  is  conclusive  evidence 
of  jurisdiction  until  set  aside  or  reversed  by  a  direct  proceeding." 

The  Oeneral  Term,  in  that  case,  held  that  a  judgment  of  the 
Supreme  Court  was  void  for  want  of  service  of  an  attachment,  not- 
withstanding that  the  record  averred  that  the  attachment  had 
been  duly  served  and  returned,  according  to  law.  The  judgment 
in  the  case  cited  was  reversed  (7  N.  Y.  564),  but  not  upon  the  point 
referred  to  here.  It  cannot,  however,  be  held  to  be  an  adjudication 
upon  that  point,  because  the  judgment  was  not  rendered  in  the 
exercise  of  the  general  powers  of  the  court,  but  in  pursuance  of  a 
special  statutory  authority. 

In  the  Cherming  Canal  Bank  v.  Judson,  8  N.  Y.  254,  the  general 
principle  is  recognized,  that  the  jurisdiction  of  any  court  exercising 
authority  over  a  subject  may  be  inquired  into,  and  in  Adams  v.  Tkt 
Saratoga  iff  Washington  R.  R.  Co.,  10  N.  Y.  328,  333,  Gridlby,  J., 
maintains  as  to  the  judgments  of  all  courts,  that  jurisdiction  may 
be  inquired  into.,  and  disproved  by  evidence,  notwithstanding  recit- 
als in  the  record,  and  says  that  such  is  the  doctrine  of  the  courts 
of  this  State,  although  it  may  be  different  in  some  of  the  other 
States,  and  perhaps  also  in  England;  and  he  says  the  idea  is  not  to 
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be  tolerated,  that  the  attorney  coald  make  up  a  record  or  decree, 
reciting  that  dne  notice  was  given  to  the  defendant  of  a  proceed- 
ing, when  he  never  heard  of  it,  and  the  decree  held  conclusive 
against  an  offer  to  show  this  vital  allegation  false.  That  was  a 
case  of  a  special  proceeding,  and,  therefore,  not  an  authority  on  the 
point.  In  Pendleton  v.  Weed,  17  N.  Y.  75,  where  a  judgment  of 
the  Supreme  Court  was  sought  to  be  attacked  collaterally,  it  is  said 
by  Strokg,  J.:  "  It  is  undoubtedly  true  that  the  want  of  juris- 
diction of  the  person  is  a  good  defense  in  answer  to  a  judgment 
when  set  up  for  any  .purpose,  and  that  such  jurisdiction  is  open  for 
inquiry;'*  and  by  Oomstock,  J.,  p.  77:  "I  assent  to  the  doctrine 
that  where  there  is  no  suit  or  process,  appearance  or  confession,  no 
valid  judgment  can  be  rendered  in  any  court;  that  in  such  a  case 
ihe  recital  in  the  record  of  jurisdictional  facts  is  not  concltutive." 
Citing  Starbuck  v.  Murray,  ^'  I  think  it  is  always  the  right  of  a 
party  against  whom  a  record  is  set  up,  to  show  that  no  jurisdiction 
of  his  pei*son  was  acquired,  and  consequently  that  there  was  no 
right  or  authority  to  make  up  the  record  against  him/'  Seldbk 
and  Pratt,  JJ.,  concurred  in  these  views,  but  the  case  was  dis- 
posed  of  on  a  different  point. 

In  Porter  v.  Bronson,  29  How.  Pr.  292,  and  8.  c,  19  Abb.  Pr.  236, 
the  Court  of  Common  Pleas  of  the  city  of  New  York  held,  at 
General  Term,  that  assuming  the  Marine  Court  to  be  a  court  of 
record,  a  defendant  in  an  action  on  a  judgment  of  that  court  might 
set  up  that  he  was  not  served  with  process  and  did  not  appear,  not- 
withstanding  recitals  in  the  record  showing  jurisdiction ;  and  in 
Bolton  Y.Jacks,  6  Bob.  198,  Jokes,  J.,  says  that  it  is  now  conceded, 
at  least  in  this  State,  that  want  of  jurisdiction  will  render  void 
the  judgment  of  any  court,  whether  it  be  of  superior  or  inferior, 
of  general,  limited  or  local  jurisdiction,  or  of  record  or  not,  and 
that  the  bare  I'ecital  of  jurisdictional  facts  in  the  record  of  a  judg- 
ment of  any  court,  whether  superior  or  inferior,  of  general  or 
limited  jurisdiction,  is  not  conclusive,  but  onlyj^nwa/aci^  evidence 
of  the  truth  of  the  fact  recited,  and  the  party  against  whom  a 
judgment  is  offered  is  not,  by  the  bare  fact  of  such  recitals,  estopped 
from  showing,  by  affirmative  proof,  that  they  were  untrue,  and 
thus  rendering  the  judgment  void  for  want  of  jurisdiction.  He 
cites  in  support  of  this  opinion  several  of  the  cases  which  I  have 
referred  to,  and  Dobswi  v.  Pearce,  12  N.  Y.  164,  and  Hatcher  v. 
Rocheleau,  18  id.  92. 
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It  thus  appears  that  the  current  of  judicial  opiaion  ii«  this  State 
is  very  strong  and  uniform  in  favor  of  the  proposition  stated  by 
JoTSfES,  J.,  in  6  Bob.  198,  and  if  adopted  here,  is  decisive,  of  the 
present  case.  It  has  not  as  yet,  however,  been  directly  adjudicated, 
and  if  sustained,  it  must  rest  upon  the  local  law  of  this  State,  as 
it  finds  no  support  in  adjudications  elsewhere.  There  are  reasons, 
however,  founded  upon  our  system  of  practice,  which  would  war- 
rant us  in  so  holding.  The  powers  of  a  court  of  equity  being 
vested  in  our  courts  of  law,  and  equitable  defenses  being  allowable, 
there  is  no  reason  why,  to  an  action  upon  a  judgment,  the  defend- 
ant shpuld  not  be  permitted  to  set  up,  by  way  of  defense,  any 
matter  which  would  be  ground  of  relief  in  equity  against  the  judg- 
ment; and  it  is  conceded  in  those  States  where  the  record  is  held  con- 
clusive, that  when  the  judgment  has  been  obtained  by  fraud,  or  with- 
out bringing  the  defendant  into  courts  and  the  want  of  jurisdiction 
does  not  appear  upon  the  face  of  the  record^  relief  may  be  obtained 
in  equity. 

The  technical  difficulty  arising  from  the  conclusiveness  of  the 
record  is  thus  obviated.  In  the  present  case,  the  judgment  is  set 
up  by  the  defendants  as  a  bar  to  the  plaintiff's  action.  But  it 
must  bo  borne  in  mind  that  this  is  an  equitable  action,  being  for 
the  foreclosure  of  a  mortgage.  The  defendants  set  up  the  fore- 
closure in  the  McFarquahar  case  as  a  bar,  but  being  ^in  a  court 
of  equity,  the  plaintiff  had  a  right  to  set  up  any  matter  showing 
that  the  defendants  ought  not  in  equity  to  avail  themselves  of  that 
judgment  They  offered  to  show  that  it  was  entered  ez  parte  on 
forged  papers.  It  does  not  appear  that  the  plaintiff  ever  had  any 
knowledge  of  it,  and  it  is  not  pretended  that  he  was  legally  sum* 
moned.  Such  a  judgment  would  never  be  upheld  in  equity,  even 
in  favor  of  one  ignorant  of  the  fraud  and  claiming  bona  fide  under 
it  He  stands  in  no  better  position  than  any  other  party  claiming 
bona  fide  under  a  forged  instrument 

The  case  is  analogous  in  principle  to  that  of  the  Bridgeport  Sav* 
ings  Bank  v.  Eldredge,  28  Conn.  557.  That  was  a  bill  filed  by  ^ 
second  mortgagee  to  redeem  mortgaged  premises  from  a  first  mort- 
gagee. The  first  mortgagee  had  obtained  a  decree  of  forecloBnrft 
against  the  second  mortgagee,  and  the  time  limited  for  redemption 
had  expired.  The  record  of  the  decree  found  the  fact  that  legal  «f- 
vice  of  the  bill  in  the  first  suit  had  been  made  on  the  second  mort* 
gagee,  but  in  fact  none  had  been  made,  and  he  had  no  actual  knotrl* 
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edge  of  the  pendency  of  the  suit  until  after  the  time  limited  for 
redemption  had  expired;  and  he  would  have  redeemed  if  he  had 
known  of  the  decree. 

It  was  held^  1.  That  the  decree  was  not  in  any  proper  sense  a 
har  to  the  present  suit^  as  a  judgment  at  law  would  be  a  bar  to  a 
suit  at  law;  but  that^  without  impugning  the  decree,  the  court  could, 
for  equitable  reasons  shown,  allow  a  further  time  for  redemption. 

2.  That,  therefore,  the  question  whether  the  plaintiff  could  con- 
tradict the  record  by  showing  that  no  service  of  the  bill  was,  in 
fact,  made  upon  him,  did  not  present  itself  as  a  technical  one,  to 
be  determined  by  the  rules  with  regard  to  the  verity  of  judicial 
records,  but  only  in  its  relation  to  the  plaintiff's  rights  to  equitable 
relief,  and,  therefore,  that  evidence  of  want  of  notice  was  admissible. 

The  bill  to  redeem  was  not  framed  to  open  the  former  decree, 
and  contained  no  allegations  adapted  to  or  praying  for  such  relief, 
but  was  in  the  ordinary  form  of  a  bill  for  redemption,  taking  no 
notice  of  the  previous  decree.  The  decree  was  set  up  in  the  answer, 
and  it  was  averred  that  it  was  rendered  on  legal  notice  to  the  plain- 
tiff. The  court,  however,  held  that  this  defense  might  be  rebutted 
by  evidence  of  facts  which  should  preclude  defendants  from  taking 
advantage  of  a  decree  of  which  they  could  not  conscientiously  avail 
themselves. 

Under  the  system  of  practice  in  this  State,  no  reply  to  an  answer 
setting  up  new  matter  is  required,  but  the  plaintiff  is  allowed  to 
rebut  it  by  evidence.  Neither  is  it  necessary  to  anticipate  a  defense 
arising  upon  a  deed  or  record  by  inserting  matter  in  the  complaint 
in  avoidance  of  it.  The  defense  may  never  be  set  up,  and  the 
plaintiff  is  not  bound  to  suppose  that  it  will  be.  The  state  of  the 
pleadings,  therefore,  presents  no  difficult}'.  The  only  question 
which  might  be  raised  is,  that  McFarquahar,  in  whose  name  the 
decree  was  obtamed,  should  be  before  the  court,  but  no  such  objec- 
tion was  made  at  the  trial,  and  if  it  had  been,  I  do  not  see  that  he 
has  any  interest  in  the  question.  All  the  parties  claiming  under 
the  decree  and  sale  are  parties  to  this  action,  and  I  see  no  reason 
why  the  validity  of  the  McFarquahar  foreclosure  cannot  be  tried 
herein  as  well  as  upon  a  motion  or  in  a  separate  suit  to  set  aside 
the  decree. 

Tbo  judgment  should  be  reversed,  and  a  new  trial  ordered  with 
costs  to  abide  the  event. 

AH  concur;  Ant>rews,  J.,  in  result.  Judgment  reversed. 

YoL.  XXVI  —  70 
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(TON.  Y.  280.) 

Bpidence— parol,  to  prove  destroyed  aceeptanees  in  ctction  of  aeeount  for  odwtneeL 

The  defendant  drew  drafts  upon  the  plaintiffs  for  advanoes,  whidi  tbey 
accepted  and  paid  at  their  bank,  and  which  thej  afterward,  in  acoordanoe 
with  their  custom,  and  without  fraudulent  intent,  destroyed,  before  tnj 
dispute  arose  in  regard  to  them.  In  an  action  for  a  balance  of  account  there- 
for, held,  that  the  plaintiffs  might  give  secondary  OTidence  of  the  drafts,  and 
of  their  acceptance  and  payment.  * 

ACTION  on  account  for  advances.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment^  and  defendant  appealed. 

• 

Francis  Kernan,  for  appellant  The  referee  erred  in  receiving 
secondary  evidence  to  prove  the  drafts.  Blade  y.  Noland^  12  Wend. 
173;  Livingston  v.  RogerSy  2  Johns.  Gas.  488;  2  0.  &  H.  Notes,  1216- 
1233;  note  860;  1  Phil.  Ev.  462;  Jackson  y.  Rooty  18  Johns.  59; 
Jackson  v.  Friery  16  id.  196. 

Oscar  Craigy  for  respondents. 

Rapallo^  J.  This  action  was  brought  to  recoYer  an  alleged 
balance  of  account  arising  from  advances  made  by  the  plaintiffs  to 
the  defendant  for  croquet  sets  agreed  to  be  manufactured  by  the 
defendant  for  the  plaintiffs  under  two  contracts^  one  dated  Sept 
4,  1869,  and  the  other  May  24,  1870.  The  indebtedness  is  denied 
by  the  answer,  but  the  referee  found  due  to  the  plaintifEs  the  sam 
of  13,545.28,  including  interest  to  the  date  of  the  report 

The  advances  were  made  principally  by  means  of  drafts  drawn 
by  the  defendant  upon  the  plaintiffs,  and  accepted  by  them  and 
paid  through  their  bankers.  These  drafts  were  very  numerons, 
being  as  found  by  the  reference,  112  in  ntimber. 

The  only  point  made  by  the  defendant  on  the  trial,  as  to  the 
amount  of  the  advances,  was  that  thirteen  of  these  drafts,  amoant- 
ing  in  the  aggregate  to  $1,895.58,  were  not  produced.    The  plain- 

*  See  M<m8  v.IVfce,  31  Gratt.  666;  8  Am.  Rep.  609;  aanatnnahNoL  BatiX ▼.  JShMm*  ^ 
.  870;  8  Am.  Rep.  878. 
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tiffs  were  allowed  to  give  evidence  of  the  payment  of  these  drafts 
without  producing  them,  upon  proof  that  they  had  been  destroyed. 
The  defendant  took  the  point  that  the  plaintiffs  had  voluntarily  and 
intentionally  destroyed  these  vouchers,  and  therefore  should  not 
be  permitted  to  give  seconday  evidence  of  their  contents.  The 
proof  on  the  subject  of  their  destruction  consisted  of  the  testi- 
mony of  the  plaintiff  Steele,  who  stated  in  substance  that  he  had 
destroyed  them,  as  he  did  all  other  vouchers  received  from  the 
bank;  that  his  rule  was  to  destroy  the  vouchers  returned  by  the 
bank  as  soon  as  he  found  the  bank  account  satisfactory;  that  he 
always  destroyed  the  vouchers,  whatever  their  character,  on  settle- 
ment with  the  bank;  that  he  had  no  particular  object  in  destroy- 
ing them,  only  it  had  been  his  custom  to  destroy  such  papers  upon 
settlement  with  the  bank  ;  that  he  destroyed  them  because  he  con- 
sidered the  account  as  balanced  and  the  papers  as  useless  ;  that  he 
had  no  other  motive  in  destroying  them,  and  had  no  thought  of 
the  defendant,  but  destroyed  others  as  well  as  his.  There  had  at 
that  time  been  no  question  or  variance  between  plaintiffs  and 
defendant,  and  he  did  not  suppose  there  would  be  any,  and  when 
be  destroyed  them,  he  only  had  in  mind  the  account  with  the  bank. 
He  further  testified  that,  at  the  time  of  this  destruction,  plaintiffs 
had  regular  entries  on  their  books  of  the  drafts  and  payments;  that 
his  only  knowledge  that  the  drafts  were  destroyed  was  that  they 
could  not  be  found,  and  that  it  was  his  custom  to  destrov  such 
papers;  that  he  had  not  destroyed  any  since  his  attention  was  called 
to  the  fact  that  it  was  important  to  preserve  them ;  that  he  never 
singled  out  drafts  of  the  defendant  and  destroyed  them  and  kept 
others,  but  other  drafts,  checks  and  notes  were  destroyed  at  the 
same  time  that  they  were  destroyed,  without  intent  to  defraud,  and 
he  had  no  intention  in  destroying  them,  except  to  get  rid  of  waste 
paper.  He  described  the  manner  in  which  the  drafts  and  pay- 
ments were  entered  on  the  plaintiffs'  books,  and  stated  that  he  at 
the  time  believed  that  such  entries  and  the  bank  books  were  suffi- 
cient evidence,  and  he  had  never  before  had  any  difficulty  from  the 
destruction  of  vouchers. 

The  truth  and  good  faith  of  this  explanation  were  questions  of 
tact  for  the  refei'ee,  which  it  is  not  the  purpose  of  this  court  to 
review.  The  appellant  relies  upon  the  case  of  BUidey.  Noland,  12 
Wend.  173,  in  which  it  was  decided  that  a  plaintiff  could  not  i*ecover 
upon  a  note  sued  upon  as  a  lost  note,  or  resort  to  proof  of  the  ori« 
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ginal  consideration,  upon  proof  that  he  had  voluntarily  and  delib- 
erately burnt  the  note,  without  accounting  for  its  destruction  in 
such  manner  as  to  repel  the  inference  of  a  fraudulent  design  in  its 
destruction.  In  this  case,  as  stated  in  the  opinion  of  Nelsox,  J., 
tlie  proof  was  that  the  plaintiff  deliberately  and  voluntarily 
destroyed  the  note  before  it  fell  due,  and  there  was  nothing  in  the 
case  accounting  for  or  affording  any  explanation  of  the  act,  con- 
sistent with  an  honest  or  justifiable  purpose,  and  the  learned  judge 
concludes  by  saying  that  he  knows  of  no  honest  purpose  for  which 
a  party,  Vithout  any  mistake  or  misapprehension,  would  deliberately 
destroy  the  evideYice  of  an  existing  debt,  and  will  not  presume  one* 
The  report  of  the  case  shows  that  no  explanation,  whatever,  of  the 
destruction  was  given,  and  that  there  were  circumstances  of  sus- 
picion attending  it.  We  do  not  think  that  the  present  case  falls 
within  the  case  of  Blade  v.  Noland,  The  drafts  in  question  in  this 
action  were  not  the  contracts  upon  which,  in  case  of  dispute,  the 
action  should  be  brought;  they  had  all  been  paid,  and  the  action 
was  for  a  balance  of  account,  and  these  paid  drafts  were  useful 
only  as  vouchers  to  prove  the  items  of  the  account  in  case  it  should 
be  disputed.  The  evidence  shows,  that,  at  the  time  of  the  destruction 
of  these  paid  drafts,  no  such  dispute  had  arisen  or  was  anticipated. 
The  account  might  have  been  proved  without  the  production  of 
the  drafts,  even  if  they  were  in  existence.  For  instance,  if  an 
account  had  been  rendered  by  the  plaintiff  to  the  defendant,  show- 
ing the  items  of  advances,  and  acknowledged  by  him  to  be  correct 
They  were  no  more  important  to  the  establishment  of  the  account 
than  would  have  been  checks  drawn  to  the  order  of  the  defendant, 
indorsed  by  him  and  paid  by  the  bank,  had  the  advance  been  made 
in  that  form.  Yet  it  is  quite  usual  on  balancing  an  account  with 
a  bank,  to  destroy  the  vouchers  returned  by  the  bank.  If  among 
vouchers  thus  destroyed  there  should  be  an  indorsed  check  of  some 
party  with  whom  a  dispute  should  subsequently  arise  as  to  a  pay- 
ment evidenced  by  such  paid  check,  it  would  be  a  very  harsh  rule  to 
hold  that  the  payment  could  not  be  proved  by  any  other  evidence- 
The  drafts  in  question  stand  upon  the  same  footing.  If  the  plain- 
tiffs had  supposed  that  the  defendant  would  deny  the  payments,  it 
would  of  course  have  been  prudent  to  preserve  the  most  authentic 
proof  of  them.  But  the  omission  to  preserve  this  evidence,  when 
e2:plained  as  in  the  present  case,  should  not  absolve  the  debtor  from 
his  obligation  to  repay. 
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We  thinks  therefore,  that  there  was  no  error  in  the  admission  of 
evidence  of  the  acceptance  and  payment  of  these  destroyed  drafts. 
[Several  unimportant  points  omitted.] 
The  judgment  should  be  affirmed. 

Judgment  affirmed. 


McVey  v.  Cantrell. 


(70  N.  Y.  a».) 


Sstoppel  —  married  woman  —  loan  for  benefit  of  separate  estate, 

A  m&rried  woman,  haying  a  separate  estate,  borrowed  monej  and  gave  her 
notes  therefor,  avowing  that  she  wanted  the  monej  to  paj  interest  on 
mortgages  on  her  separate  estate,  but  not  charging  her  estate  in  the  notes 
themselves  ;  in  fact  the  money  was  not  used  for  the  benefit  of  her  separate 
estate.     Held,  that  her  estate  was  still  liable  therefor. 

ACTION  on  promissory  notes.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment,  and  defendant  appealed. 

Henry  H,  Morange,  for  appellant.  As  the  notes  themselves  did 
not  charge  defendant's  separate  estate,  they  coald  not  be  enforced 
against  her.  Vale  v.  Dederer^  18  N.  Y.  265.  It  will  not  be  pre- 
■sumed  that  the  notes  were  for  the  benefit  of  defendant's  business 
•or  estate.  Second  Nat.  Bank  of  Wathins  v.  Miller y  63  N.  Y.  639; 
Man.  B.  dt  M.  Co.  y.  Thompson,  58  id.  80;  Frecking  v.  Holland,  53 
id.  422;  36  id.  600;  37  id.  35;  Corn  Ex.  Ins.  Co.  v.  Babcodc,  42  id. 
642.  What  was  said  when  the  money  was  first  borrowed  cannot 
apply  to  the  renewal  notes  sued  on.  Holmes  v.  DeCamp,  1  Johns. 
34;  Pintard  v.  Tackington,  10  id.  105;  Bank  of  JSalina  v.  Bab- 
cock,  21  Wend.  499;  Bank  of  Sandusky  y.  Scoville,  24  id.  116. 

Daniel  T.  Robertson,  for  respondent. 

Rapallo,  J.  This  action  was  brough  upon  two  promissory 
notes  made  by  the  defendant,  both  dated  July  2, 1873;  one  for 
$300,  payable  to  the  order  of  the  plaintiff,  and  the  other  for  $397, 
payable  to  the  order  of  Daniel  McVey,  and  by  him  indorsed  and 
tranfiferred  to  the  plaintiff. 
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The  defendant  is  a  married  woman,  but  was  held  liable  on  the 
ground  that  she  had  a  separate  estate,  consisting  of  real  property, 
and  that  the  notes  were  given  for  money  borrowed  by  her  for  the 
avowed  purpose  of  paying  interest  on  mortgages  upon  such  prop- 
erty.   The  evidence  on  this  point  was  conflicting. 

The  defendant  gave  evidence  to  the  effect  that  the  money  for 
which  the  notes  were  given  was  used  for  the  support  of  defend- 
ant's family. 

The  court  submitted  to  the  jury  the  question  whether  the  money 
was  borrowed  on  the  defendant's  representation  that  she  desired  it 
for  the  purpose  of  paying  interest  on^a  mortgage,  and  the  plaintiff 
relied  upon  such  representation,  and  charged  that  if  this  was  the 
fact  the  jury  must  find  for  the  plaintiff,  and  that  it  was  entirely 
immaterial  what  became  of  the  money  afterward — whether  it  was 
applied  for  the  benefit  of  her  separate  estate  or  not 

The  counsel  for  the  defendant  requested  the  court  to  charge 
that  if  they  found  that  the  money  forming  the  consideration  of 
the  notes  was  used  by  the  defendant  for  the'support  of  herself  and 
children,  they  must  find  for  the  defendant.  This  was  refused  and 
exception  taken.  The  jury  found  for  the  plaintiff  on  the  question 
submitted  to  them,  and  the  exception  to  the  refusal  to  charge 
presents  the  only  material  question  in  the  case. 

It  cannot  be  denied  that  the  defendant  had  the  power  to  bind 
her  separate  estate  for  the  payment  of  this  money,  for  whatever 
purpose  it  was  wanted  or  was  actually  used.  The  only  question  is, 
whether  the  intention  so  to  bind  it  appears  in  legal  form.  Under 
the  decisions  in  this  State,  evidence  of  oral  declarations  is  not 
admissible  to  show  an  agreement  to  bind  the  separate  estate,  where 
the  obligation  upon  which  the  action  is  brought  is  in  writing. 
Yale  V.  Dederer,  22  N.  Y.  456.  In  that  case  it  was  held  that  in  an 
action  upon  a  promissory  note  of  a  married  woman,  parol  evidence 
was  not  admissible  to  show  that  the  note  was  intended  to  be  a 
charge  upon  her  estate.  That  the  note  was  the  only  evidence  of 
the  contract. 

In  that  case  it  appeared  that  the  woman  gave  the  note  as  saretj 
for  a  debt  of  her  husband.  But  it  is  held  in  the  same  case,  that 
the  intention  to  charge  the  separate  estate  may  be  presumed  from 
the  nature  of  the  transaction.  Selden,  J.,  after  reviewing  the 
English  authorities,  says  that  the  foundation  of  the  power  oi  < 
feme  covert  to  charge  her  separate  estate  has  heretofore  arisen  solely 
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from  her  incidental  power  to  dispose  of  that  estate,  and  that  it  is 
plain  that  no  debt  can  be  a  charge  which  is  not  connected  by  agree- 
menty  either  express  or  implied,  with  the  estate.  If  contracted  for 
the  direct  benefit  of  the  estate  itself,  it  wonld  of  coarse  become  a 
lien,  on  the  well-fonnded  presumption  that  the  parties  so  intended; 
but  that  no  other  debt  can  be  thus  charged  without  some  affirma- 
tiye  act  of  the  wife  evincing  that  intention.  This  principle  has 
governed  all  the  succeeding  cases  in  this  State.  The  separate  estate 
is  held  bound  for  a  debt  contracted  for  its  benefit,  not  simply  upon* 
the  theory  that  the  money  sought  to  be  recovered  has  actually  gone 
into  it  and  increased  it,  or  relieved  it  from  a  charge,  but  upon  the 
ground  that  it  must  have  been  intended  by  the  parties  that  the 
estate  should  be  bound  for  such  a  debt  The  obligation  is  created 
as  soon  as  the  debt  is  contracted,  and  cannot  be  affected  by  a 
subsequent  diversion  of  the  money  or  property  obtained,  to  pur- 
poses other  than  that  of  benefiting  the  estate.  The  proposition 
that  the  borrowing  of  money  to  pay  interest- on  mortgages  on  the 
real  estate  of  a  married  woman  is  contracting  a  debt  for  the  bene- 
fit of  her  estate,  is  too  plain  to  need  discussion.  The  intention  to 
bind  the  separate  estate  is  inferable  from,  the  transaction,  without 
•any  extraneous  evidence,  and  as  soon  as  the  debt  is  contracted,  the 
estate  is  bound.  If  the  moneys  were  borrowed  to  be  returned  on 
demand,  it  would  not  be  necessary  to  wait  until  its  actual  applica- 
tion had  been  made  before  a  right  of  action  by  the  lender  would 
accrue,  and  consequently  no  diversion  of  the  money  from  the  pur- 
pose for  which  it  was  lent  should  be  a  defense.  No  one  could  doubt 
that,  if  a  married  woman  purchased  materials  for  the  purpose  of 
building  on  her  land,  her  estate  would  be  bound.  It  clearly  would 
not  be  discharged  by  her  subsequently  changing  her  mind,  and 
selling  the  materials  and  spending  the  money  for  the  support  of 
her  family.  It  is  not  to  be  presumed  that  she  intended  to  commit 
a  fraud  when  she  said  that  she  wanted  the  money  for  the  benefit  of 
her  estate^  or  that  she  did  not  at  the  time  intend  so  to  apply  it, 
and  to  bind  her  estate  for  its  repayment,  and  she  must  have  known 
that  the  credit  was  given  to  her  estate. 

We  are  aware  that  in  Pennsylvania,  Heugh  v.  Jones,  32  Penn.  St. 
432,  in  an  action  against  a  married  woman  on  a  note  given  for 
money  borrowed  for  the  avowed  purpose  of  improving  her  separate 
rnal  estate,  she  was  held  not  liable  unless  it  was  shown  further  that 
the  money  was  actually  applied  to  that  object.     It  will  be  found,  on 
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examination  of  the  cases  in  that  State,  that  they  go  much  farther 
than  ours  in  shielding  married  women  from  liability,  and  ttieir 
statute  varies  materially  from  our  acts  of  1848, 1849, 1860  and  1862. 
By  section  three  of  the  act  of  1860,  chap.  90,  as  amended  by  the 
act  of  1862,  chap.  172,  a  married  woman  may  enter  into  any  con- 
tract having  reference  to  her  real  estate,  and  by  section  7  of  the  act 
of  1860,  she  may  sue  and  be  sued  in  all  matters  having  relation  to 
her  separate  property.  The  test  of  her  liability  is  not,  whether  her 
'separate  estate  is  actually  benefited  or  not,  but  whether  the  contract 
has  reference  to  it,  or  has  relation  to  it.  If  the  contract  here  had 
been  that  the  plaintiff  should  pay  the  interest  on  the  mortgage, 
could  it  be  questioned  that  it  was  a  contract  having  reference  or 
relation  to  the  real  estate?  The  relation  is  as  clear  as  if  it  were  a 
-contract  to  build  or  repair  a  house  on  her  land.  It  cannot  make 
much,  difference  that  the  money  was  intrusted  to  the  defendant  for 
the  same  purpose.  The  question  whether  it  was  borrowed  and  lent 
for  that  purpose,  waj»  one  of  fact  which  the  jury  have  determined 
in  the  plaintiff's  favor. 

None  of  the  other  questions  raised  by  the  appellant  require  far- 
ther comment  than  is  contained  in  the  opinion  at  General  Term. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  (j^rmed. 


Maghiit  v.  Diksmoab. 

(70N.Y.410.) 

Ccmmon  earrier — conoertian  —  MJdanM. 

Mere  non-delivery  bj  a  common  carrier  will  not  coiiBtitate  a  converBion, 
nor  will  a  ref  asal  to  deliver,  on  demand,  if  the  goods  have  been  lost  thfoagh 
negligence,  or  have  been  stolen ;  there  most  be  proof  of  a  wrongfal  disposi- 
tion or  wrongful  withholding. 

In  an  action  against  a  common  carrier  to  recover  the  value  of  goodB  intnisted 
to  him  at  New  York  for  deliverj  at  Memphis,  and  not  delivered,  evidsDoe 
that  the  box  originally  containing  the  goods  was  found  empty  in  the  water, 
in  New  York  harbor  a  year  afterward,  is  not  sufficient  to  show  a  convenion, 
nor  to  deprive  the  carrier  of  the  benefit  of  a  limitation  of  his  liability  In  the 
contract  of  carriage.* 

*8eeTr(B8eottv.irVnvo,81N.T.  SCI;  10  Jlm.  Bsp.  800. 
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ACTION  against  Adams  Express  Company  to  recover  the  value 
of  watches,  etc.,  delivered  to  them  at  New  York  for  carriage 
to  Memphis.  The  shipping  receipt  contained  a  clause  limiting  the 
'  oarrier's  liability  to  t50  unless  the  shipper  stated  the  value.  The 
value  was  not  stated  or  required  to  be  stated.  The  goods  were 
worth  more  than  that  amount.  The  evidence  showed  that  there 
was  no  delivery  to  the  consignee,  but  that  the  box  which  had  con- 
tained the  goods  was  found  about  a  year  afterward,  empty,  in  the 
water  at  Oowanus,  Long  Island.  The  judge  charged  that  the 
plaintiffs  were  not  entitled  to  recover  more  than  $50  and  interest, 
and  they  had  judgment  for  that  amount,  and  appealed. 

C.  Cambridge  Smith,  for  appellants.  The  burden  of  proving 
that  the  cause  of  loss  was  within  the  exception  laid  down,  and 
without  negligence,  was  on  defendant  2  Greenl.  on  Ev.,  §  219  ; 
Simmona  v.  Law,  3  Keyes,  217  ;  4  Abb.  Ct.  App.  Dec.  241,  245; 
Guillaume  v.  H.  P.  Co.,  42  N.  Y.  212  ;  Steinweg  v.  Brie  R.  Co., 
43  id.  123  ;  Hooper  v.  Wells  F.  Co.,  27  Cal.  11 ;  Story  on  Bailm., 
§  557  ;  Burnai  v.  JV.  Y.  C.  R.  R.  Co.,  45  N.  Y.  184;  Bush  v.  Miller, 
13  Barb.  481 ;  Blood  v.  Smith,  8  Wend.  268,  271;  Platty.  Hibbard, 
7  Cow.  497,  note  a  ;  Beardsleev.  Richardson,  11  Wend.  25  ;  Curtis 
y.R.  £  S.R.  Co.,  18  N.  Y.  534,  543  ;  Clark  v.  Spence,  10  Watts, 
335  ;  Beckman  v.  Shouse,  5  Rawle,  179 ;  Verner  v.  Sweitzer,  32 
Penn.  St.  208 ;  Runyan  v.  Caldwell,  7  Humph.  134.  The  former 
action  of  trover  would  lie  against  defendant.  Cass  v.  N.  Y.  &  JV. 
H.  R.  Co.,  1  B.  D.  S.  522  ;  Stephenson  v.  Hart,  4  Bing.  476;  Haw- 
Jiifis  V.  Hoffman,  6  Hill,  586 ;  McEnteey.  K  J.  St.  Co.,  45  N.  Y.  34; 
Baily  v.  H.  R.  R.  Co.,  49  id.  70  ;  Story  on  Bailm.,  §  457  ;  Piatt  v. 
Hibbard,  7  Cow.  500,  note  a.  This  was  a  case  of  non-performance 
by  the  carrier.  Stent  v.  Fagg,  5  B.  &  Aid.  342;  Bat  son  \.  Donavan, 
4  id.  21.  A  carrier  is  liable  for  a  misdelivery  if  he  carry  the  goods 
beyond  the  point  where  they  were  to  be  delivered  and  they  are  lost. 
IHlis  V.  Turner,  8  T.  R.  531;  Beck  v.  Evans,  16  East,  244;  Birkett 
T.  WiUan,  2  B.  &  Aid.  356;  5  id.  53  ;  Stephenson  v.  Hart,  4  Bing. 
476;  Duff  v.  Budd,  2  B.  &  B.  177  ;   7  E.  C.  L.  E.  399. 

Charles  M.  Da  Costa,  for  respondent. 

Allbk,  J.     This  case  has  been  before  this  court  on  three  dis<> 
tinot  appeals  prior  to  the  present,  and  is  reported  in  53  N.  Y.  65%; 
56  id.  168,  and  62  id.  35  ;  20  Am.  Rep.  442. 
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[After  giving  a  history  of  the  former  appeals,  and  reiterating  the 
doctrine  in  this  ease^  62  N.  Y.  35;  20  Am.  Bep.  442,  that  mere 
silence  on  the  part  of  the  plaintiff  as  to  the  value  of  the  goods, 
although  there  was  no  inquiry  by  defendant,  relieved  the  defend- 
ant from  liability  beyond  fifty  dollars.] 

There  was  no  evidence  of  a  conversion  of  the  goods  by  the 
defendants.  This  court  held  that  the  non-delivery  of  the  goods, 
with  the  other  proof  in  the  case,  was  evidence  of  negligence  to  be 
submitted  to  the  jury,  and  that  the  ontts  was  upon  the  defendants 
to  show  that  they  were  lost  without  the  negligence  of  the  carrier  or 
their  servants.  But  an  action  for  a  conversion  could  not  be  sus- 
tained upon  such  evidence  alone.  A  conversion  implies  a  wrong- 
ful act,  a  mis-delivery,  a  wrongful  disposition,  or  withholding  of 
the  property.  A  mere  non-delivery  will  not  constitute  a  conver- 
sion, nor  will  a  refusal  to  deliver,  on  demand,  if  the  goods  have 
been  lost  through  negligence,  or  have  been  stolen.  Angellon  Car- 
riers, §§  431-433  ;  Scovill  v.  Griffith,  2  Kern.  509 ;  Anon.,  4  Esp. 
157;  Ross  v.  Johnson,  5  Burr.  2825. 

It  would  have  been  error  to  charge  the  jury  that  they  might  find 
a  conversion  upon  the  evidence  before  them,  which  was  merely  that 
the  goods  had  not  been  delivered  to  the  consignee,  and  that  the 
box  in  which  they  had  been  delivered  to  the  carrier  had  been  found 
in  the  water  in  or  near  New  York  harbor,  a  year  or  thereabouts 
thereafter.  The  last  circumstance  did  not  add  to  the  proof  of 
non-delivery  as  tending  to  show  in  what  way  the  loss  had  occurred, 
whether  the  box  had  been  stolen  or  had  been  casually,  and  by  ordi- 
nary neglect,  lost  and  rifled  of  its  contents,  and  thrown  away.  Bouh 
lin  V.  JVye,  10  Gush.  416.  But  it  is  urged  that  the  defendants  were 
guilty  of  a  misfeasance,  or  of  an  abandonment  of  their  character  as 
carriers,  and  therefore  liable  within  Sleat  v.  Fagg,  5  B.  4  Aid. 
342.  The  difficulty,  however,  is  that  negligence  only  was  proved, 
and  that  is  not  the  misfeasance  or  abandonment  of  the  character  of 
carrier,  which  deprives  the  carrier  of  the  benefit  of  the  limitations 
of  the  contract.  The  case  quoted,  and  all  the  cases  recognize  the 
distinction  between  mere  negligence  in  the  performance  of  duty 
from  which  loss  ensues,  and  acts  of  misfeasance,  a  wrongful  deal- 
ing with  the  property  not  consistent  with  or  in  the  course  of  the 
performance  of  duty  as  a  carrier.  Sleat  v.  Flagg  was  the  case  of 
Bending  the  property  by  a  different  conveyance  and  route  from  that 
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directed.  A  different  carrier  was  substituted  from  that  selected  by 
the  shipper,  and  Chief  Justice  Abbott  and  his  associates  distin- 
guish the  case  from  Batson  v.  Donovan^  4  B.  &  Aid.  21,  upon  that 
grouDil  alone,  the  latter  case  being  one  of  loss  from  neglect,  in 
which  it  was  held  that  the  carrier  had  not  lost  the  benefit  of  the 
liniitations  upon  his  liability,  etc.  And  see  Angell  on  Carriers, 
supra.  Wyld  v.  Pickford,  8  M.  &  W.  443,  was  a  case  of  pleading, 
the  defendant  setting  up  a  notice  limiting  his  liability  to  defeat 
the  action,  and  the  fifth  plea  was  held  bad,  for  the  reason,  as  stated 
by  Parke,  B.,  that  in  the  construction  which  the  court  put  upon 
the  temis  of  the  notice  on  which  the  goods  were  received,  the  plea 
admitted  a  conversion  by  inadvertent  delivery  which  the  plea  did 
not  excuse,  and  the  carrier  was  not,  by  the  notice,  made  irresponsi- 
ble for  every  mistake  or  inadvertent  delivery.  I  do  not  understand 
Baron  Parke  as  questioning  Batson  v.  Donovan,  The  onus  was 
upon  the  plaintiff  to  prove  the  misfeasance  or  abandonment  of  the 
character  of  carriers  by  the  defendants,  if  he  hoped  to  take  the  case 
oat  of  the  effect  of  our  former  decision  ;  and  not  having  done  so, 
that  decision  is  controlling. 

It  would  be  a  waste  of  time  to  go  over  the  long  list  of  cases  cited 
by  the  counsel  for  the  appellant,  and  by  reviewing  them  show  that, 
when  rightly  understood,  none  of  them  are  inconsistent  with  the 
i-esnlts  to  which  we  have  arrived.  We  have  examined  all  of  them, 
and  are  content  to  abide  by  our  convictions  as  already  expressed. 
It  would  be  trifling  with  contracts  deliberately  made  by  shippers, 
and  the  decisions  of  our  courts,  and  saying  in  effect  that  they  could 
not,  by  any  contract,  limit  or  restrict  their  common-law  liability 
to  hold  that  by  calling  ordinary  neglect,  from  which  loss  ensues,  a 
*^  misfeasance"  or  '^  an  abandonment  of  the  character  of  carriers  " 
the  limitation  was  nullified,  and  the  full  common-law  liability  estab- 
lished. The  act  which  will  deprive  the  carrier  of  the  benefit  of  a 
contract  for  a  limited  liability  fairly  made  must  be  an  afi&rmative 
act  of  wrong-doing,  not  merely  ordinary  neglect  in  the  course  of  the 
hailment.  It  need  not  necessarily  be  intentional  wrong-doing,  but 
the  mere  omission  of  ordinary  care  in  the  safe-keeping  and  carriage 
of  the  goods  is  not  the  misfeasance  intended  by  the  authorities. 

The  judgment  must  be  affirmed. 

All  concur,  except  Church,  C.  J.,  and  Earl,  J.,  not  voting ; 
Rapallo,  J.,  absent 

Judgment  affirmed. 
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(7fJ  N.  Y.  419J 

Easement  —  profti  a  prendre, 

A  railroad  companj  received  a  deed  of  the  fee  of  a  strip  of  land  tbrongli  ths 
grantor's  farm,  reserving  to  the  grantor  the  privilege  of  mowing  and  col* 
tivating  the  surplus  part  thereof  not  required  by  the  railroad  oompanj;  a 
prior  mortgage  on  the  farm  being  foreclosed,  the  referee's  deed  on  the  sale 
excepted  and  reserved  the  said  strip  "  as  conveyed  "  to  the  railroad  com- 
pany; the  defendant,  succeeding  to  theparehaaer^s  title,  entered  on  the  strip 
and  cut  and  removed  the  wheat  growing  on  it.  In  an  action  of  trespass  by 
the  mortgagor  therefor,  lield,  that  the  reservation  in  the  deed  to  the  rail- 
road company  was  not  of  an  easement  appartenant  to  the  rest  '>f  the  fann, 
but  simply  of  a  right  to  profits  in  the  strip  to  the  grantors  personally,  whidi 
did  not  paoB  by  the  deed  on  foreclosure,  and  that  defendant  was  liable. 

ACTION  of  trespass  for  cutting  wheat  The  wheat  had  been 
sown  by  plaintiff's  intestate  on  a  strip  of  land  which  was  orig- 
inally part  of  his  farm,  and  which  had  be^  conveyed  by  him  in 
fee  to  the  New  York  &  Oswego  Midland  Bailroad  Company  with 
the  reservation  of  the  privilege  of  mowing  and  cultivating  the  sor- 
plus  ground  thereof  not  required  for  railroad  purposes.  The  farm 
being  subsequently  sold  on  foreclosure  of  a  precedent  mortgage, 
the  referee  deeded  the  entire  farm,  excepting  and  reserving  the 
strip  '^  as  conveyed  "  to  the  railroad  company.  The  defendant, 
who  claimed  under  that  purchaser,  entered  on  the  strip  and  cat 
and  removed  the  wheat  The  plaintiff  had  judgment  and  defend- 
ant appealed. 

Amasa  </.  Parker,  for  appellant,  cited  Shep.  Touch.  88;  Washb.  on 
Eas.  21,  27,  28,  80;  2  Washb.  R.  P.  (2d  ed.)  25,  79,  80;  Post  t. 
PearsalU  22  Wend.  432,  433;  Lansing  v.  Wiswally  5  Den.  213;  JCwii  v. 
WaUe,  10  Pick.  138;  Voorhees  v.  Burchard,  65  N.  Y.  98;  Borst  ▼. 
Fmpie,  6  id.  33,  38. 

Horatio  Ballard,  for  respondent. 

Church,  0.  J.  It  is  important  to  determine  the  natoie  of  the 
right  reserved  in  the  deed  of  Pierce  and  wife  to  the  New  York  and 
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Oswego  Midland  Railroad  Company.  The  reserration  is  in  the 
following  words:  '^  Said  parties  of  the  first  part  also  to  have  the 
privilege  of  mowing  and  cultivating  the  surplus  ground  of  Baid 
strip  of  land  not  required  for  railroad  purposes.*'  The  appellant 
contends  that  this  right  of  mowing  and  cultivating  was  an  easement 
appurtenant  to  the  remaining  portion  of  the  farm,  and  would  pass 
to  the  grantee  of  the  remainder  of  the  farm  without  description  or 
specification.  The  term  ^*  easement  '*  has  sometimes  been  applied  to 
rights  in  or  over  land  without  strict  regard  to  the  recognized  dis- 
tinctions between  the  different  kinder  class  of  rights.  These  dis- 
tinctions may  be  impaired  and  even  obliterated  by  the  circum- 
stances attending,  and  the  manner  of  their  creation. 

An  easement  is  a  liberty,  privilege  or  advantage  in  land  without 
profit,  existing  distinct  from  the  ownership  of  the  soil.  The  essen- 
tial qualities  of  easements  are:  First,  they  are  incorporeal.  Sec- 
ond, they  are  imposed  upon  corporeal  property.  Third,  they  confer 
no  right  to  a  participation  in  the  profits  arising  from  such  prop- 
erty ;  and  Fourth,  there  must  be  two  distinct  tenements,  the  domi- 
narU  to  which  the  right  belongs,  and  the  servient  upon  which  the 
obUgation  rests.  Bouvier's  Diet.,  title  Easements;  Washb.  on 
Easements,  ch.  1,  §  1;  4  Sandf.  Ch.  89. 

The  right  to  profits  denominated  profit  a  prendre  consists  of  a 
right  to  take  a  part  of  the  soil  or  produce  of  the  land,  in  which 
there  is  a  supposable  value.  It  is,  in  its  nature,  corporeal,  and  is 
capable  of  livery,  while  easements  are  not,  and  may  exist  independ- 
ently without  connection  with  or  being  appendant  toother  prop- 
erty. Washb.  on  Real  Property,  (3d  ed.)  26,  276;  22  Wend.  433. 
The  right  reserved  in  the  deed  of  Pierce  and  wife  was  a  right  to 
profits  in  the  land,  and  was  not,  therefore,  in  strictness,  an  ease- 
ment. From  a  nature  of  the  right,  we  can  see  no  connection 
between  it  and  the  ownership  of  the  farm.  The  right  to  mow  and 
cultivate  this  strip  was  in  no  way  necessary  to,  or  even  useful,  to 
the  remainder  of  the  farm,  and  it  was  not,  therefore,  appurtenant. 
It  might  have  been  iregarded  in  the  nature  of  an  easement  if  the 
reservation  had  been  made  to  Pierce,  as  owner  of  the  farm,  or  on 
account  of  being  the  owner,  but  the  language  reserves  the  right  to 
the  parties  of  the  first  part,  not  to  their  heirs  and  assigns,  nor  to 
the  owners  of  the  farm,  nor  for  the  benefit  of  the  farm  or  such 
owners.  As  the  terms  of  the  reservation  indicate  a  personal  privi« 
lege,  and  as  there  is  nothing  in  the  nature  of  the  right  reserved  con- 
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necting  it  in  any  manner  with  the  ownership  or  use  of  the  remain- 
der of  the  farm,  there  seems  no  altematiye  bat  to  apply  tbe 
established  rales  and  recognized  legal  distinctions  to  the  transaction. 
Chancellor  Walworth,  in  22  Wend.,  supray  said:  "For  a  profit  a 
prendre  in  the  land  of  another,  when  not  granted  in  favor  of  some 
dominant  tenement,  cannot  be  said  to  be  an  easement,  bat  an  interest 
or  estate  ih  the  land  itself." 

The  counsel  for  the  appellant  cited,  also,  from  Washbam  on  Ease- 
ments, a  general  rule,  expressed  as  follows:  ^^This  right  of  prcfita 
prendre,  if  enjoyed  by  reason  of  holding  certain  other  estate,  is 
regarded  in  the  light  of  an  easement  appurtenant  to  an  estate; 
whereas,  if  it  belongs  to  an  individual,  distinct  from  any  ownership 
of  other  lands,  it  takes  the  character  of  an  interest  or  estate  in  the 
land  itself,  rather  than  that  of  a  proper  easement  in  or  out  of  tbe 
same." 

The  qualifications  mentioned  in  these  citations  do  not  apply  to 
the  case  at  bar,  for  the  reason  before  stated,  that  neither  from  tbe 
nature  of  the  right,  nor  the  terms  of  the  grant,  can  it  be  affirmed 
that  the  right  was  enjoyed  by  reason  of  holding  the  farm,  or  on 
account  of  the  estate.  It  is  not  like  the  case  of  a  grant  of  land  with 
the  right  to  take  wood  from  other  land  for  the  benefit  of  the  estate 
granted.  Washb.  on  Easements,  p.  8;  see,  also,  48  Me.  83;  4  T.  B. 
717. 

It  may  be  inferred  that  the  right  reserved  entered  into  the  con- 
sideration for  the  conveyance  of  Pierce  to  the  railroad  company,  bat 
the  case  is  destitute  of  any  circumstances  tending  to  establish  an 
intention  to  affix  the  right  as  appurtenant  to  the  remainder  of  tbe 
farm.  The  contiguous  rights  secured  by  the  deed  do  not  cnange 
the  character  of  this.  They  are,  from  their  nature,  appurtenant  to 
the  farm,  and  presumptively  necessary  to  its  enjoyment  ThiB 
necessarily  disposes  of  the  defendant's  claim  of  title  to  the  wheat, 
through  the  title  to  this  right  obtained  by  the  deed  given  aponthe 
foreclosure. 

The  strip  of  land  conveyed  by  Pierce  to  the  railroad  company 
was  accepted  and  reserved  from  the  referee's  deed,  and  was  not 
intended  to  be  conveyed;  and  if  the  words,  "as  conveyed,"  were 
intended  as  an  adoption  of  the  terms  of  the  deed  by  Pierce  to  the 
railroad  company,  yet  the  defendant  would  take  nothing  by  the 
reservation  to  mow  and  cultivate,  because,  as  we  have  seen,  it  was 
a  reservation  in  favor  of  Pierce  and  wife  personally,  and  woald 
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terminate  upon  the  death  of  either.  The  uncertain  character  of 
this  right  to  mow  and  cultivate,  as  reserved  in  the  deed  of  Pierce, 
is  significant  also  of  an  intention  not  to  fasten  it,  as  an  enduring 
easement,  to  the  remainder  of  the  farm.  The  use  of  the  strip  for 
railroad  purposes  would  operate  to  suspend  or  terminate  the  right 
at  any  time,  and  the  railroad  company  would  have  the  right  at 
any  time  to  determine  the  necessity  of  its  use  for  such  purposes, 
and  hence  the  right  is  practically  revocable  at  pleasure,  and  scarcely 
rises  above  the  dignity  of  a  personal  license.  We  concur  with  the 
views  expressed  at  Special  and  General  Term,  and  it  is  unnecessary 
to  elaborate  them. 

The  judgment  must  be  aflBrmed. 

All  concur,  except  Eabl,  J.,  dissenting;  Allen,  J.,  absent 

Judgment  affirmed. 
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f 


Tbustbbs  y.  Lynch. 

(70  N.  T.  440.) 

Agreement  reehicUng  uee  of  real  eetcUe — reetraint  of  trade. 

The  plain  tiffs,  and  the  defendant's  grantOTi  being  owners  of  adjacent  lots  in 
the  city  of  New  York,  entered  into  an  agreement,  covenanting  for  them- 
selves and  their  respective  heirs,  snocessors,  assigns,  lessees  and  tenants, 
that  said  lots  should  never  be  used  or  occupied  for  anj  business  or  public 
purpose  whatsoever,  and  the  defendants  took  title  expressly  subject  to  that 
agreement ;  hM,  (1)  that  the  mutuality  of  the  covenants  furnished  a  good 
consideration;  (2)  that  the  agreement  was  not  void  as  in  restraint  of  trade 
or  imposing  undue  restrictions  upon  the  use  of  property ;  (3)  that  it  was 
binding  upon  the  successors  in  interest  to  the  parlies,  although  there 
was  no  privity  of  estate  between  the  original  parties.* 

ACTION  for  injunction  against  the  carrying  on  of  business  on 
premises  on  the  north-east  corner  of  Fiftieth  street  and  Sixth 
ayenue  in  the  city  of  New  York,  owned  by  defendant  Lynch,  and 
occupied  by  the  other  defendants  as  his  tenants.  Lynch  acquired 
his  title  under  one  Beers,  between  whom  and  the  plaintiffs,  owners 
of  the  adjoining  lots,  it  had  been  mutually  covenanted,  by  an 
agreement  binding  them,  and  their  respective  heirs,  successors, 

*8ee  DmD  ▼.  Harrahan  (101  Mass.  681),  8  Am.  Rep.  808 ;  Atlantic  Dock  Co,  v.  Leavttl  (M 
H.  T.  80),  18  Am.  Bep.  66ft. 
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assigns,  lessees  and  occupants,  that  their  said  respective  lots  shoaH 
never  be  used  or  occupied  for  any  stable,  school-house,  engine- 
house,  manufactory,  or  business  whatsoever.  The  agreement  was 
recorded,  and  Lynch  took  title  expressly  subject  to  it.  The  defend- 
ant Lynch  erected  a  dwelling-house  on  the  lot  in  question,  and 
some  of  his  tenants  used  and  occupied  a  portion  of  it  for  offices 
for  the  transaction  of  real  estate  business  and  for  receiving  orders 
for  painting,  and  had  their  business  signs  exposed.  The  opposite 
side  of  Sixth  avenue  is  entirely  occupied,  between  Fiftieth  and 
and  Fifty-first  streets,  by  the  Broadway  Railroad  stables,  there  is 
a  grocery  store  on  the  south-east,  and  a  liquor  store  on  the  south- 
west corner  of  Sixth  avenue  and  Fiftieth  street,  and  that  avenue 
is  occupied  as  a  business  street  in  that  vicinity.  The  defendants 
had  judgment  on  dismissal  of  the  complaint,  and  the  plaintiiSEs 
appealed. 

S.  P.  If  ashy  for  appellants. 

Samuel  Ha7id,  for  respondents.  The  agreement  between  plain- 
tiffs and  Beers  was  without  consideration.  MUcliel  v.  Reynolds^  i 
P.  W.  181  ;  Ross  V.  Sadgbeer,  21  Wend.  167.  It  must  appear  from 
the  special  circumstances  that  it  was  reasonable  and  useful.  Pierce 
V.  Fuller,  8  Mass.  223;  Olmppell  v.  Brockway,  21  Wend.  161;  Oak 
V.  Reed,  8  East,  86;  Young  v.  Timmim,  1  Tyr.  226;  WaUis  v. 
Day,  2  M.  &  W.  273;  Pilkington  v.  Scott,  15  id.  657.  It  was  void 
for  want  of  privity  of  estate  between  the  partie&  Bing.  418; 
Taylor  v.  Owen,  2  Blackf.  301;  Plymouth  v.  Carver,  16  Pick.  183; 
Parish  v.  Whitney,  3  Gray,  516;  Dolph  v.  White,  12  N.  Y.  296;  1 
Smithes  Lead.  Oas.  (Phil.  ed.  of  1866),  212;  Van  Rensselaer  v. 
Smith,  27  Barb.  104, 148.  The  covenant  did  not  run  with  the  land. 
Duke  of  Bedford  v.  British  Museum,  2  My.  &  K.  552,  571,  572; 
Oallatin  v.  Oriental  Bank,  16  How.  253. 

Alleh,  J.  It  was  competent  for  the  plaintiffs  and  Mr.  Been, 
from  the  latter  of  whom  the  defendants  derive  title,  while  thef 
were  the  owners  of  adjoining  tracts  or  parcels  of  land  in  the  citjr 
of  New  York,  by  mutual  covenants  to  regulate  the  use  and  enjoy- 
ment of  their  respective  properties,  with  a  view  to  the  permanent 
benefit  and  the  advancement  in  value  of  each.  The  mutual  and 
reciprocal  covenants  of  the  contracting  parties  constitnted  a  good 
consideration  for  the  covenants  and  agreements  of  both.    All  tha^ 
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is  required,  when  the  undertaking  of  one  of  two  contracting  par- 
ties gires  the  consideration  for  the  undertaking  of  the  other,  is 
that  there  should  be  mutuality;  covenants  or  undertakings  by  each, 
that  each  should  come  under  some  obligation,  or  release  some  right 
to  the  other;  but  a  perfect  reciprocity  in  the  undertakings,  or 
equality  in  the  obligations  assumed  or  rights  released,  is  not  involved 
in  oressential  to  the  sufiSciency  of  the  considerations.  Equality  is 
not  of  the  essence  of  mutuality.  It  suffices  that  some  piomise  or 
covenant  has  been  made,  or  some  right  given  up;  and  the  adequacy 
of  the  same,  as  a  consideration  to  support  the  undertaking  of  the 
other  party,  in  the  absence  of  fraud,  is  for  the  parties  to  determine. 
A  covenant  is  well  supported  in  law  and  in  equity  by  any  consider- 
ation, however  slight.  In  this  case  it  is  not  material  to  inquire 
whether  the  covenant  of  the  plaintiffs  is,  as  viewed  from  our  stand- 
point, the  perfect  equivalent  of  that  of  Mr.  Beers.  It  was  accepted 
by  the  latter  as  a  sufficient  consideration  for  the  covenant  made  by 
him,  and  there  is  no  evidence  before  us  to  impeach  the  agreement 
as  one  not  fairly  and  honestly  made. 

The  agreement  itself  is  not  void,  as  in  restraint  of  trade  or  as 
imposing  undue  restrictions  upon  the  use  of  property.  Covenants, 
conditions  and  reservations,  imposing  like  restrictions  upon  urban 
property,  for  the  benefit  of  adjacent  lands,  having  respect  to  light, 
air,  ornamentation,  or  the  exclusion  of  occupations  which  would 
render  the  entire  property  unsuitable  for  the  purposes  to  which  it 
could  be  most  advantageously  devoted,  have  been  sustained,  and 
have  nevet  been  regarded  as  impolitic.  They  have  been  enforced 
at  law  and  in  equity  without  question.  The  restrictions  are  deemed 
wise  by  the  owners,  who  alone  are  interested,  and  they  rest  upon  and 
withdraw  from  general  and  unrestricted  use  but  a  small  portion  of 
territory  within  the  corporate  limits  of  any  city  or  municipality, 
and  neither  public  nor  private  interests  can  suffer.  It  is  not 
alleged  in  the  answer,  nor  was  it  proved  upon  the  hearing,  that 
there  has  been  any  change  in  the  character  of  the  locality,  the  sur- 
roundings of  the  premises,  or  the  occupation  of  contiguous  prop- 
erty, or  the  business  of  the  vicinage,  which  has  rendered  it 
inexpedient  to  observe  the  covenant,  or  made  a  disregard  of  it 
indispensable  to  the  practical  and  profitable  use  and  occupation  of 
the  premises,  so  that  it  might  be  inequitable  to  compel  a  specific 
performance  of  the  agreement.  If  such  a  defense  could  avail,  it 
has  not  been  interposed,  so  that  the  facts  found  by  the  learned 
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trial  judge,  in  respect  of  the  character  of  the  bnildingB,  and  the 
business  carried  on  at  this  time  in  the  Sixth  avenue,  are  immaterial 
and  cannot  affect  the  result 

The  purpose  and  intent  of  the  parties  to  the  agreement  is  appar- 
enfc  from  its  terms  preceded  by  the  recital.  The  agreement  recites 
the  ownership  by  the  respective  parties  of  adjacent  premises  par- 
ticularly described,  and  these  constitute  the  subject-matter  of  the 
mutual  covenants.  There  was  no  privity  of  estate,  or  commanitj 
of  interest  between  the  parties,  but  each  could,  by  grant,  create  an 
easement  in  his  own  lands  for  the  benefit  of  the  lands  owned  by 
the  other,  and  the  purpose  of  the  agreement  was  to  create  mntoal 
easements,  negative  in  their  character,  for  the  benefit  of  the  lands 
of  each.  It  was  the  design  to  impose  mutual  and  corresponding 
restrictions  upon  the  premises  belonging  to  each,  and  thus  to  secare 
a  uniformity  in  the  structure  and  position  of  buildings  upon  the 
entire  premises,  and  to  reserve  the  lots  for,  and  confine  their  use 
to,  first-class  dwellings,  to  the  exclusion  of  trades  and  all  bosi- 
ness,  and  all  structures  which  would  derogate  from  their  iraloe 
for  private  residences.  The  purpose  clearly  disclosed  was,  by  the 
restrictions  mutually  imposed  by  the  owners  respectively  upon  the 
use  of  their  several  properties,  to  make  the  lots  more  available 
and  desirable  as  sites  for  residences,  and  the  agreement  professes  to^ 
and  does  in  terms,  impose,  for  the  common  benefit,  the  restrictions 
in  perpetuity,  and  to  bind  the  heirs  and  assigns  of  the  respectite 
covenantors.  This  should  be  construed  as  a  grant  by  each  to  the 
other  in  fee  of  a  negative  easement  in  the  lands  owned  by  the  oot- 
enantors.  An  easement  in  favor  of,  and  for  the  benefit  of  lands 
owned  by  third  persons,  can  be  created  by  grant,  and  a  covenant 
by  the  owner,  upon  a  good  consideration,  to  use,  or  to  refrain  from 
using,  his  premises  in  a  particular  manner,  for  the  benefit  of 
premises  owned  by  the  covenantor,  is,  in  effect,  the  grant  of  an 
easement,  and  the  right  to  the  enjoyment  of  it  will  pass  as  appur- 
tenant to  the  premises  in  respect  of  which  it  was  created.  Recipro- 
cal easements  of  this  character  may  be  created  upon  the  division 
and  conveyances  in  severalty  to  different  grantees  of  an  entire 
tract,  and  they  may  be  created  by  a  reservation  in  a  conveyance,  by 
a  condition  annexed  to  a  grant,  or  by  a  covenant,  and  even  a  parol 
agreement  of  the  grantees.  Ourtiss  v.  Ayrault,  47  N.  Y.  73;  TdOr 
madge  v.  East  River  Banh^  26  id.  106;  Oibert  v.  Peteler,  38  Barb. 
488,  affirmed;  38  N,  T.  165.      The  right  sought  to  be  enforced 
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here  is  an  easement,  or,  as  it  is  sometimes  called,  an  amenity,  and 
consists  in  restraining  the  owner  from  doing  that  with,  and  upon, 
his  property  which,  but  for  the  grant  or  covenant,  he  might  lawfully 
have  done,  and  hence  is  called  a  negative  easement,  as  distinguished 
from  that  class  of  easements  which  compels  the  owner  to  suffer 
sometliing  to  be  done  upon  his  property  by  another.  Wash,  on 
Easements.  5.  Easements  of  all  kinds  may  be  created  and  exist 
in  favor  of  any  third  person,  irrespective  of  any  privity  of  estate 
or  community  of  interest  between  the  parties;  and, in  this  respect, 
there  is  no  distinction  between  negative  easements  and  those  rights 
that  are  more  generally  known  as  easements  as  a  way,  etc. 

A  covenant  by  the  owner  with  A  B,  his  heirs  and  assigns,  that 
it  should  be  lawful  for  them  at  all  times  afterward  to  have  and  to 
use  a  way  by  and  through  a  close,  etc.,  was  held  to  be  an  actual 
grant  of  a  way  and  not  a  covenant  only  for  the  enjoyment  of  such 
right  Holms  v.  Seller,  3  Lev.  305;  Oihert  v.  Peteler,  supra; 
Wash,  on  Easements,  22,  28,  and  cases  cited  in  note  1.  A  nega- 
tive easement,  by  which  the  owner  of  lands  is  restricted  in  their 
use,  can  only  be  created  by  covenant  in  favor  of  other  lands  not 
owned  by  the  grantor  and  covenantor.  The  covenant  made  by 
Beers  was  valid  and  binding  upon  him,  and  had  he  retained  the 
ownership  of  the  premises,  it  would  have  been  specially  enforced 
by  a  court  of  equity.  Upon  a  disturbance  of  the  easement  by  him, 
it  was  capable  of  being  enforced  by  the  appropriate  remedies  at 
law  or  in  equity  at  the  suit  of  the  owner  of  the  dominant  tene- 
ment, at  the  time  of  the  violation  of  the  covenant.  The  plaintiffs 
appear  to  retain  the  ownership  of  the  premises  to  which  the  ease- 
ment is  appurtenant,  and  therefore  this  action  is  properly  brought 
by  them.  Equity  has  jurisdiction  to  compel  the  observance  of  cov- 
enants made  for  the  mutual  benefit  and  protection  of  all  the  own- 
ers of  lands,  by  those  owning  different  parcels  of  the  lands,  and  to 
secure  to  those  entitled  the  enjoyment  of  easements  or  servitudes 
annexed  by  grant,  covenant  or  otherwise  to  private  estates.  2 
Story's  Eq.  Jur.  926fl,  927;  Barroto  v.  Richard,  8  Paige,  351. 

It  is  strenuously  urged,-  in  behalf  of  the  defendants  and  respond- 
ents, that  there  was  x^o  privity  of  estate  between  the  mutual  cov- 
enantors and  covenantees,  in  respect  of  the  premises  owned  by 
them  respectively,  and  which  were  the  subjects  of  the  covenants 
and  agreements,  and  that  the  covenants  did  not  therefore  run  with 
the  lands,  binding  the  grantees,  and  subjecting  them  to  a  personal 
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liability  thereon.  This  may  be  conceded  for  all  the  purposes  of 
this  action.  It  is  of  no  importance  whether  an  action  at  law  coald 
be  maintained  against  the  grantees  of  Beers,  as  npon  a  coTenaDt 
running  with  the  land  and  binding  them.  Whether  it  was  a  cove- 
nant running  with  the  land  or  a  collateral  covenant,  or  a  covenant 
in  gross,  or  whether  an  action  at  law  could  be  sustained  upon  it,  is 
not  material  as  affecting  the  jurisdiction  of  a  court  of  equity,  or 
the  right  of  the  owners  of  the  dominant  tenement  to  relief  upon  a 
disturbance  of  the  easements. 

The  covenantor.  Beers,  bound  himself,  and  in  equity  charged  the 
premises  with  the  observance  of  the  covenant,  and  thus  impressed 
this  easement  upon  the  lands  then  owned  by  him  in  favor  of  the 
lands  then  and  now  owned  by  the  plaintiffs.  A  right,  in  respect 
of  the  defendants'  lands,  and  affecting  the  use  in  behalf  of  the 
plaintiffs  and  their  lands,  existed,  which,  while  Beers  continued 
the  owner,  equity  would  have  been  enforced,  and  this  right  was  a 
right  in  perpetuity,  going  with,  and  attaching  to,  the  lands  in  the 
hands  of  all  subsequent  grantees  taking  title,  with  notice  of  its 
existence.  An  owner  may  subject  his  lands  to  any  servitude,  and 
transmit  them  to  others  charged  with  the  same  ;  and  one  taking 
title  to  lands,  with  notice  of  any  equity  attached  thereto,  or  any 
outstanding  right  or  claim  affecting  the  title  or  the  use  and  enjoy- 
ment of  the  lands,  takes  subject  to  such  equities,  and  such  right  or 
claim,  and  stands,  in  the  place  of  his  grantor,  bound  to  do  or  for- 
bear to  do  whatever  he  would  have  been  bound  to  do  or  forbear  to 
do.  Lord  Gottekham  uses  this  language:  '^If  an  equity  is 
attached  to  property  by  the  owner,  no  one  purchasing,  with  notice 
of  that  equity,  can  stand  in  a  different  situation  from  the  party  from 
whom  he  purchased."  Ihilk  v.  MozJiay^  2  Phil.  Ch.  774.  In  the  case 
cited,  a  covenant  between  grantor  and  grantee,  in  respect  to  the  use  of 
the  granted  premises,  was  enforced  against  subsequent  grantees 
thereof,  with  notice.  The  rule  is  of  universal  application,  as  stated 
by  Loi-d  CoTTENHAM.  TdLlmadge  v.  E.  R.  Bank,  supra;  Story's 
Eq.  Jur.,  §§  395,  397.  Here  each  successive  grantee,  from  Beers, 
the  covenantor,  down  to  and  including  the  defendant  Lynch,  the 
present  owner,  not  only  had  notice  of  the  covenant,  and  all  equities 
growing  out  of  the  same,  but  took  their  title  in  terms  subject  to  it, 
and  impliedly  agreeing  to  observe  it.  It  would  be  unreasonable 
and  unconscientious  to  hold  the  grantees  absolved  from  the  core- 
Bant  in  equity  for  the  technical  reason  assigned,  that  it  did  not 
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ran  with  the  land^  so  as  to  give  an  action  at  law.  A  distingaished 
jadge  answered  a  like  objection  in  a  similar  case  by  saying,  in 
substance,  that,  if  an  action  at  law  could  not  be  maintained,  that 
was  an  additional  reason  for  entertaining  jurisdiction  in  equity  and 
preventing  injastice.  The  action  can  be  maintained  for  the  estab- 
lishment and  enforcement  of  a  negative  casement  created  by  the  deed 
of  the  original  proprietor,  aflfecting  the  use  of  the  premises  now 
owned  and  occupied  by  the  defendants,  of  which  they  had  notice, 
and  subject  to  which  they  took  title.  There  is  no  equity  or  reason 
for  making  a  servitude  of  the  character  of  that  claimed  by  the 
plaintiffs  in  the  lands  of  the  defendant,  an  exception  to  the  general 
rule  which  charges  lands  in  the  hands  of  a  purchaser  with  notice 
with  all  existing  equities,  easements,  and  servitudes.  The  rule  and 
its  application  does  not  depend  upon  the  character  or  classification 
of  the  equities  claimed,  but  upon  the  position  and  equitable  obliga- 
tion of  the  purchaser.  The  language  of  courts  and  of  judges  has  been 
very  uniform  and  very  decided  upon  this  subject,  and  all  agree  that 
whoever  purchases  lands  upon  which  the  owner  has  imposed  an 
easement  of  any  kind,  or  created  a  charge  which  would  be 
enforced  in  equity  against  him,  takes  the  title  subject  to  all 
easements,  equities  and  charges  however  created,  of  which  he  has 
notice.  Parker  v.  Nightingale,  6  Allen,  341 ;  Oatt  v.  Tourle, 
L.  R,4Ch.  App.  654;  Carter  v.  Williams,  18  W.  E.  693;  before 
V.  C.  James;  Wolfe  v.  iVost,  4  Sandf.  Ch.  72;  Talk  v. 
Moxhay,  supra;  Wldting  v.  Union  R,  Co,,  11  Gray,  359;  Oibert  v. 
Peteler,  supra  ;  Barrow  v.  Richard,  supra  ;  Greene  v.  Creighton,  7 
R  I.  1;  Bronner  v.  Jones,  23  Barb.  153.  The  grantees  from  Beers 
became  entitled  to  the  benefits  of  the  corresponding  covenants  on 
the  part  of  the  plaintiffs,  and  of  the  easement  in  their  lands,  and 
in  the  purchase*liad  recompense  for  any  diminution  in  the  value  of 
their  own  lands  by  reason  of  the  restrictions  upon  their  use. 
Should  it  appear  that  the  plaintiffs  had  parted  with  their  title,  it 
might  be  questionable  whether  they  could  maintain  the  action. 
The  right  exists  for  the  benefit  of  the  owners  of  the  lands  for  the 
time  being,  and  it  may  be  waived  or  released  by  them,  and  it  would 
seem  they  would  be  the  proper  parties  to  bring  the  action.  At 
most,  the  plaintiffs  would  be  hut  the  dry  trustees  of  the  covenant 
for  the  benefit  of  their  grantees,  and  in  equity  and  in  all  cases 
under  the  present  system  of  practice,  the  real  party  in  interest 
should  bring  the  action.     But  the  plaintiff's  right  of  action,  if  a 
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cause  of  action  exists^  does  not  appear  to  have  been  questioned,  so 
that  no  question  as  to  parties  is  in  the  case.  The  cases  in  which  it 
has  been  held  that  an  action  at  law  will  not  lie,  upon  a  covenant 
restricting  the  use  of  the  lands  against  the  grantees  of  the  cove- 
nantor, when  there  was  no  privity  of  estate  between  the  covenantor 
and  covenantee,  do  not  aid  us  in  determining  whether  there  ma; 
not  be  relief  in  equity  for  a  violation  of  the  equitable  right  resting 
upon  and  growing  out  of  the  covenant  treated  as,  in  substance,  a 
grant  and  the  consideration  upon  which  it  was  made. 

The  author  of  the  American  note  to  Spencer^s  case,  1  Smith's 
Lead.  Cas.  (6th  Am.  ed.)  167,  recognizes  the  distinction  between 
the  binding  obligation  at  law  of  covenants  not  running  with  the 
lands  and  the  equitable  rights  recognized  and  enforced  in  equity  in 
such  cases.  He  says,  speaking  of  such  a  covenant:  **  But  although 
the  covenant,  when  regarded  as  a  contract,  is  binding  only  between 
the  original  parties,  yet  in  order  to  give  efFect  to  their  intention,  it 
may  be  construed  by  equity  as  creating  an  incorporeal  heredita- 
ment (in  the  form  of  an  easement)  out  of  the  unconveyed  estate, 
and  rendering  it  appurtenant  to  the  estate  conveyed;  and  when 
this  is  the  case,  subsequent  assignees  will  have  the  right  and  be 
subject  to  the  obligations  which  the  title  or  liability  to  such  an 
easement  creates.'' 

In  Hills  V.  Millevy  3  Paige,  264,  and  Tnutees  of  Wateriown  v. 
Coioen,  4  id.  510,  and  Barroto  v.  Richardy  8  id.  351,  there  could 
have  been  no  recovery  at  law,  or  actions  on  the  covenants;  bat 
upon  the  deeds  and  instruments,  in  writing,  under  seal,  it  was  held 
that  easements  had  been  granted  out  of  the  property  sought  to  be 
charged,  which  had  come  by  assignment  to  the  hands  of  the 
defendants,  which  were  intended  by  the  parties  to  be  appurtenant 
to  lands  owned  by  the  plaintiffs;  and  the  observadce  of  the  ease- 
ments was  enforced. 

Barrow  v.  iZtcAarrf,  although  differing  in  circumstances  from  the 
present  case,  was  decided  upon  the  ground  that  is  controlling  here* 
that  the  parties  intended  to  create  mutual  easements  for  the  benefit 
of  the  owners  of  the  whole  tract,  and  that  the  want  of  a  remedy  at 
law  would  sustain  rather  than  defeat  the  jurisdiction  of  equity, 
and  that  the  covenant  should  consequently  be  enforced  by  injunc- 
tion against  those  who  held  the  laud  to  which  it  related.  The 
lands  of  the  defendants  are  equitably  chargeable  with  the  easement 
created  by  Beers,  and  the  objection,  that  the  casement  is  not  obli- 
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gatory  upon  the  defendants  as  a  contract,  cannot  avail  as  a  defense 
to  a  suit  in  equity  to  restrain  the  defendants  by  injunction  from  its 
violation  and  a  destruction  of  the  easement. 

There  is  no  waiver  of  the  covenant  and  consequent  surrender  of 
the  easement,  alleged  in  the  answer,  proved  upon  the  trial,  or 
found  by  the  judge.  The  building  was  the  class  of  buildings  per- 
mitted by  the  easement  and  suitable  for  occupation  as  a  private 
residence.  It  was  not  specially  adapted  to  any  other  use,  and  the 
plaintiffs  were  not  bound  to  foresee,  before  its  completion,  that  it 
could  or  would  be  applied  to  any  purpose  prohibited  by  the  cove- 
nant. So  far  as  appears  their  objection  was  seasonable.  The 
plaintiffs  did  not  stand  by  and  keep  silence  when  it  was  their  duty 
to  speak,  and  the  defendants  have  a  building  which  they  may  use 
for  purposes  contemplated  by  the  parties.  It  was  assumed  by  the 
judge  at  the  trial,  and  does  not  appear  to  have  been  questioned  that 
the  businesses  carried  on  by  the  defendants  Yates  and  Blaisdell 
were  violations  of  the  covenants  and  forbidden  by  it.  If  they  were 
not,  that  was  a  proper  question  to  be  litigated  upon  the  trial,  and 
may  be  tried  upon  the  new  trial  which  must  be  had.  There  is 
nothing  in  the  record  from  which  we  can  determine,  that,  if  per- 
mitted, such  businesses  will  not  defeat  the  object  and  purpose  of  the 
agreement  of  the  parties,  and  deprive  the  plaintiffs  of  the  substan- 
tial benefit  of  the  covenant.  If  the  occupation  and  use  of  the 
premises  by  the  defendants  in  the  manner  reported  by  the  judge  is 
in  contravention  of  the  spirit,  as  well  as  the  letter  of  the  covenant, 
the  question  of  damages  is  wholly  immateriaL  Upon  that  ques- 
tion men  'might  differ,  and  it  might  be  thought  that  the  damages, 
if  any,  were  so  trifling  as  to  be  inappreciable,  but  the  parties  had 
the  right  to  determine  for  themselves  in  what  way  and  for  what 
purposes  their  lands  should  be  occupied  irrespective  of  pecuniary 
gain  or  loss,  or  the  effect  on  the  market  value  of  the  lots.  Doubt- 
less another  trial  will,  upon  other  facts,  present  other  questions, 
and  there  may  be  objections  to  a  recovery  not  disclosed  by  the  rec- 
ord,  but  upon  the  record  before  us  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

All  concur,  except  Rapallo  and  Milleb,  JJ.,  absent. 

Judgment  reversed. 
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(70  N.  Y.  *97.) 
Void  assessment  —  reetnery  of  money  paid  on. 

Where  one  on  presentation  and  demand  pays,  under  protest,  an  aMeMmeat^ 
regular  on  its  faoe,  made  by  a  municipal  corporation  for  a  local  improve- 
ment, and  the  assessment  is  afterward  set  aside  and  adjudged  void,  he  mty 
recover  the  amount  so  paid.* 

ACTION  to  recover  money  paid,  under  protest,  on  an  assessment 
by  the  city  of  New  York  for  a  local  improvement,  and  subse- 
quently set  aside  and  adjudged  Toid.  The  defendant  had  judg- 
ment on  dismisisal  of  the  complaint,  and  the  plaintifF  appealed. 

A.  R.  Dyett,  for  appellant 

D,  J,  Dean,  for  respondent.  Money  voluntarily  paid  without 
mistake  of  fact,  duress,  compulsion,  or  fraud,  cannot  be  recovered 
back.  Fleetwood  v.  Mayor ^  etc.,  2  Sandf.  475;  Forrest  y.  Mayor, 
etc,  13  Abb.  Pr.  350;  Mowatt  v.  Wright,  1  Wend.  356;  Sprague  v. 
Birdsally  2  Cow.  419;  Clark  v.  Butcher,  9  id.  674;  Supervisors 
Onondaga  Co,  v.  Briggs,  2  Den.  26;  Sandf ord  v.  Mayor,  etc.,  33 
Barb.  147;  Commercial  Bank  v.  Rochester,  42  id.  488;  Trinitif 
CJiurch  v.  Mayor,  etc.,  10  How.  Pr.  138;  N.  Y,  <£  H.  R,  R.  Co.  v. 
Marsh,  2  Kern.  308;  Swift  v.  Poughkeepsie,  37  N.  Y.  511 ;  Bridane 
V.  Dacres,  5  Taunt.  143;  Robinson  y.  Charleston,  2  Rich.  317;  SH- 
liman  v.  Wing,  7  Hill,  159 ;  Bilbie  v.  Lumley,  2  East,  470 ;  Bull> 
ley  V.  Stewart,  1  Day,  130  ;  Lofoery  t.  Bordieu,  Doug.  470;  EniUf 
V.  ffall,  1  Esp.  N.  P.  Cas.  84  ;  Brown  t.  McKinaUy,  id.  279;  Mar- 
riott V.  Hampton,  2  id.  546 ;  Stevens  v.  Lynch,  12  East,  38;  Lyon 
V.  Richmond,  2  Johns.  Ch.  61;  Ege  v.  Koontz,  3  Barr.  (Penn.) 
109 ,  Flower  v.  Lance,  59  N.  Y.  603-610. 

FoLGER,  J.  The  reversal  of  the  assessment  and  the  setting  it 
aside  as  illegal  and  void  is  conclusive  that  the  money  obtained  upon 
it  by  the  defendant  was  got  from  the  plaintifF  without  primary  right. 

*  See  BujchnaUv.  Story  (46 Cal.  589),  13  Am .  Rep.  220  ;  Mc^for  v.  Rfker  (9  Yroom, SB^ ^ 
Am.  Rep.  386 ;  TutOe  .  Everett  (51  Miss.  ST),  24  Am.  Rep.  672 :  DetroU  ▼.  Jfaititi  (M  Ifleiu 
170),  22  Am.  Rep.  612,  and  note    RoQers  v.  Qruntnuh  (88  Me.  WSU  ^  Am.  Rep. ; 
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In  such  case  the  general  rule  is,  that  the  money  ex  mquo  et  bono 
belongs  to  the  plaintiff,  and  is  held  by  the  defendant  for  his  use. 
The  law  i-aises  an  obligation  on  the  part  of  him  who  has  received 
the  benefit  of  it  to  make  restitution.  It  is  upon  this  principle  that 
an  action  is  maintainable  to  recover  back  money  collected  in  satis- 
faction of  an  erroneous  judgment  which  has  been  reversed  after  pay- 
ment made.  Bank  of  U,  S.  v.  Ba7ik  of  Washington^  6  Pet  8; 
Sturges  v.  AlliSy  10  Wend,  355;  Clark  v.  Ihuney,  6  Cow.  297.  But 
in  actions  to  recover  money  paid  in  such  case  another  principle 
comes  in,  and  must  be  observed.  That  is, that  the  payment  must  be 
iuvolnntaiy,  which  is  tantamount  to  saying  that  it  must  be  compul- 
sory from  coercion  either  in  fact  or  by  law.  The  reason  of  this 
principle  is,  that  a  person  shall  not  be  permitted,  with  the  knowl- 
edge that  the  demand  made  upon  him  is  illegal  and  unfoupded,  to 
make  payment  without  resistance,  where  resistance  is  lawful  and 
possible,  and  afterward  to  choose  his  own  time  to  bring  an  action 
for  restoration,  when,  perchance,  his  adversary  has  lost  the  evi- 
dence to  sustain  his  side.  I  have  spoken  of  coercion  in  fact  and 
coercion  by  law.  By  the  first  I  mean  that  duress  of  person  or  goods 
where  present  liberty  of  person  or  immediate  possession  of  goods  is 
so  needful  and  desirable,  as  that  an  action  or  proceedings  at  law  to 
recover  them  will  not  at  all  answer  the  pressing  purpose.  Duress 
of  person  is  exemplified  in  Forshay  v.  Ferguson^  5  Hill,  154;  Eadie 
V.  Slimmony  26  N.  Y.  9.  The  cases  of  Maxwell  v.  Newbold,  18  How. 
(U.  S.)  511,  and  Harmony  v.  BingJiam,  12  N.  Y.99,  illustrate  what 
is  duress  of  goods.  It.  may  be  well  to  say  that  there  can  be  no 
pretense  in  this  case  of  a  coercion  in  fact.  There  was  no  taking 
or  threat  of  taking  goods.  The  oral  protest  was  of  no  import, 
save  to  show  tlmt  there  was  not  an  assent  to  the  proceedings. 
Flower  v.  Lance,  59  N.  Y.  603,  610.  Coercion  by  law  is  where  a 
court,  having  jurisdiction  of  the  person  and  the  subject-matter, 
has  rendered  a  judgment  which  is  collectible  in  due  course.  There 
the  party  cast  in  judgment  may  not  resist  the  execution  of  it. 
His  only  remedy  is  to  obtain  a  reversal,  if  he  may,  for  error  in  it. 
As  he  cannot  resist  the  execution  of  it,  when  execution  is  attempted 
he  may  as  well  pay  the  amount  at  one  time  as  at  another  and  save 
the  expense  of  delay.  It  may  be  well  to  say  that  if  the  judgment 
ia  not  afterward  reversed,  but  is  invalid  for  any  collateral  reason,  or 
the  process  issued  upon  it  is  illegal,  payment  with  knowledge  of  the 
fact  would  perhaps  be  voluntary,  which  seems  a  sound  distinction 
Vol.  XXVI  — 79 
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taken  by  Emott,  J.^  in  Lott  v.  Svjezey,  29  Barb.  87-92.  To  sach 
case  of  coercion  by  law,  as  is  above  given ,  are  to  be  added  those 
quasi  adjudications  of  inferior  tribunals,  such  as  assessors  of  taxes 
or  assessments  ;  where  their  proceedings  are  regular  on  their  &oe, 
and  on  presentation  make  out  a  right  to  have  and  demand  the 
amount  levied,  and  to  collect  it  in  due  course  of  law  by  sale  of  goods 
or  municipal  lease  of  real  estate.  Unless  void  on  their  face,  they 
have  the  force  of  a  judgment;  the  party  is  legally  bound  to  pay,  and 
has  no  lawful  mode  of  resisting.  The  only  remedy  is  a  reyersal  of 
the  adjudications.  Until  reversed  they  give  the  collector  of  the  tax 
the  right  to  take  and  sell  goods,  and  the  assessment  remains  a 
prima  facie  valid  lien  upon  real  estate.  Bank  of  Commemoealth  v. 
The  Mayor,  43  N.  Y.  184-8. 

There  is  no  clashing  here  with  the  case  of  77w  N.   Y.  A  H,  R^ 
R.   Oo.    v.    Marahf  12  N.  Y.  308.     In  that  case  there  was  wanting 
another  element,  which  is  assumed  to  exist  in  the  cases  above  sup- 
posed.   There  had  been  no  reversal  of  the  assessment  of  tax  in  that 
case.    There  had  been  no  alteration  of  the  rights  and  positions  of 
the  parties,  and  the  action  was  brought  upon  the  same  state  of  facts 
as  existed  when  the  payment  was  made.     Besides,  in  that  case,  the 
collector  did  not  assert  a  right  to  seize  property  then   and  there. 
There  was  no  taking,  nor  imminent  danger  thereof.     He  was  oat 
of  his  bailiwick,  which   fact   was  as  well  known  to  the  plaintiff 
as  to  him,  and  at  the  time  payment  was  made  as  when  action  was 
commenced.     Nor  is  it  the  same  as  Fleettaood  v.  City  of  New  Tork^ 
2Sandf.  475.     There  it  was  apparent  upon  the  face  of  the  proceed- 
ings that  there  was  no  foundation  for  them,  no  ordinance  having 
been  adopted  for  laying  the  assessment.     The  owner  of  the  land 
assessed  could  always  have  relied  upon  this  as  a  defense  to  an  action 
to  dispossess  him.  The  lessee  of  the  city  would  have  needed  to  show, 
and  would  have  failed  to  show,  an  ordinance  for  the  assessment. 
The  assessments  were  not  a  cloud  upon  his  title,  warranting  an  action 
to  remove  an  apparent  lien.     Marsh  \,  City  of  Brooklyn,  59  N.  Y. 
280;    Washburn  v.  Burnliarn,  63  id.  132.     To  warrant  an  action  to 
recover  back  money  paid  by  coercion  of  law  upon  a  judgment,  or 
tax  levied,  or  assessment  laid,  it  must  appear  that  the  judgment  or 
proceedings  were  prima  facie  regular,  so  as  not,  themselves,  to  fur- 
nish evidence  of  their  own  invalidity;  and  it  must  also  appear  that 
the  rights  and  jjositions  of  the  parties  have  been  changed  since  the 
payment  wa^  made,  sis  by  a  reversal  for  error  or  a  setting  vi^ 
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for  inegnlarity  or  illegality.  By  the  setting  aside  of  the 
assessment,  in  the  case  in  hand,  the  last  of  the  requirements  is 
mtide  ont.  We  mnst  look  into  the  case  to  see  if  the  first  is.  The 
complaint  alleges  that  the  defendant  imposed  and  put  upon  record 
what  appeared  to  he,  and  what  defendants  claimed  was,  an  assess- 
ment on  the  plaintiff's  land,  and  that  the  same  became,  and  was  an 
apparent  lien  and  incumbrance  thereon.  The  answer  admits  that 
the  assessment  was  duly  imposed  pursuant  to  law.  The  petition 
for  the  vacating  of  the  assessment,  which  was  given  in  evidence^ 
alleges  as  the  ground  of  illegality  that  there  was  included  in  the 
amoQQt  the  cost  of  works  hot  authorized  by  the  ordinance  in  pur- 
suance of  which  the  assessment  was  laid.  The  order  of  the  court 
setting  aaide  the  assessment  recites  that  it  satisfactorily  appears 
thatsnch  rrregularity  took  place.  This  is  sufficient  to  show  that 
the  illegality  of  the  assessment  consisted  in  something  aliunde  the 
reco»^  which  would  be  produced  by  a  municipal  lessee  to  estab-- 
lish  his  right  to  fy>ssession  of  the  lot  assessed.  It  was  in  a  fact  of 
which  the  plaintiff  would  have  needed  to  make  proof  on  his  part  to 
rebut  the  prima  facie  case  made  against  him.  It  thus  appears 
that  the  plaintiff  fulfilled  the  other  requirement  of  a  payn^ent 
involuntarily  made. 

'  It  follows  that  the  complaint  was  erroneously  dismissed  at  the 
trial,  and  the  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 


Pbost  v.  Yonkers  Savings  Bank. 

(70N.T.66.S.) 

Judicial  sdU  —  offr&emerU  of  judgment  creditor  postponing  his  lien  —  efeet  on 

purchaser. 

It  was  agreed  between  a  mortgagee  and  a  jadgment  creditor  of  the  mort> 
iragor  whoae  judgment  was  a  lien  on  the  land  prior  to  the  mortgage,  that 
the  judgment  should  be  postponed  to  the  mortgage.  Afterward*execation 
was  issaed  on  the  judgment,  and  the  land  sold  under  it  to  a  purchaser  who 
had  no  notice  of  the  Agreement  giving  priority  to  the  mortgage.  Held,tha,t 
he  was  nevertheless  bouiui  by  it,  as  he  could  have  no  better  title  than  tha 

'  jadgment  creditor.* 


^  See  Neal  ▼.  OiUoupih  ante,  p.  37,  and  note,  p.  o& 
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ACTION  by  tho  owner  of  a  fourth  mortgage  to  restrain  the 
defendant  frooi  selling  premises  under  judgment  of  fore- 
closure of  an  older  mortgage,  and  for  leave  to  redeem,  etc  The 
opinion  states  the  facts.  The  plaintiff  had  judgment  on  the  point 
in  question,  which  was  reversed  by  the  General  Term,  and  he  ap- 
pealed. 

Samuel  A.  Noyes,  for  appellant 

Matth,  H.  Elli9y  for  respondent 

Earl,  J.  [After  deciding  another  point.]  There  was  a 
judgment  against  the  mortgagor,  owned  by  Prime,  which  waa 
older  than  either  of  the  mortgages;  and  Lawrence,  who  then 
owned  the  fourth  mortgage,  desired  to  sell  the  same*  to  plain- 
tiff, who  objected  on  account  of  the  prior  lien  of  the  judgment. 
He  then,  for  the  purpose  of  inducing  plaintiff  to  take  his  mort- 
gage, procured  from  Prime  a  written  instrument,  whereby  he 
agreed  with  him.  Lawrence,  that  the  lien  of  the  judgment  shoold 
be  postponed,  and  should  be  considered  subsequent  to  the  mortgage. 
Thereupon  Lawrence  assigned  the  mortgage  to  the  plaintiff ;  there- 
after Prime  caused  an  execution  to  be  issued  upon  his  judgment^ 
and  the  mortgaged  premises  to  be  sold  thereon.  At  the  sale  the 
premises  were  purchased  for  the  defendant,  and  a  sheriff^s  certifi- 
cate of  sale  was  given  to  it.  It  had  no  notice  of  the  agreement 
postponing  the  lien  of  the  judgment  until  after  the  purchase  at 
the  execution  sale.  After  all  this  it  commenced  the  foreclosure  of 
its  mortgage.  Upon  these  facts  the  defendant  claims  that  the 
plaintiff  was  not  entitled  to  redeem  from  and  have  an  assignmeot 
of  the  mortgage,  without  also  paying  up  and  redeeming  from  the 
sheriffs  sale  upon  the  execution. 

The  referee  decided  against  this  claim,  and  also  decided  that  the 
lien  of  defendant,  under  the  sheriff*s  certificate,  was  aubsequentto 
the  plaintiff's  mortgage,  and  whether  the  referee  decided  correctly 
or  not,  depends  upon  the  effect  of  the  agreement  between  Prime 
and  Lawrence. 

It  is  not  disputed  that  the  agreement  was  good  between  the 
parties  thereto.  There  is  no  reason  why  plaintiff,  as  assignee,  may 
not  have  the  same  benefit  of  the  agreement  which  Lawrence  coald 
have  had.  Lawrence  made  the  agreement  for  the  benefit  of  hii 
mortgage.     It^  purpose  was  to  fix  the  relative  position  to  be  ooca- 
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pied  by  the  two  securities,  and  it  affected  and  attached  itself  to  the 
secnrities  whoever  owned  them.  The  agreement  made  the  mort- 
gage the  senior  security,  and  its  character  as  such  was  not  destroyed 
by  its  sale  to  the  plaintiff. 

If  Prime  had  become  the  purchaser  at  the  sheriff's  sale,  it  is  not 
dispnted  that  his  title  would  have  been  subsequent  to  the  mortgage. 
His  general  lien  under  the  judgment  would  have  been  converted 
into  a  specific  lien  on  the  real  estate  covered  by  the  mortgage.  A 
purchaser  at  an  execution  sale  can  get  no  better  title  than  the 
judgment  actually  gives  him.  If  a  judgment  has  been  satisfied, 
although  not  cancelled  of  record,  even  a  bona  fide  purchaser  under 
an  execution  issued  upon  the  judgment  will  get  no  title.  Wood  v. 
Calvin,  2  Hill,  566;  Carpenter  v.  Stilwell,  11  N.  Y.  61;  Crc^t  v. 
MerriU,  14  id.  456. 

The  docket  of  a  judgment  is  not  for  the  protection  of  purchasers 
under  the  judgment.  It  is  for  the  benefit  of  the  judgment  creditor 
and  the  protection  of  purchasers  from  the  judgment  debtor.  The 
sole  purpose  of  an  execution  is  to  enforce  a  judgment  for  just  what 
is  due,  and  no  more.  An  execution  and  the  sheriff  are  instru- 
mentalities provided  by  law,  by  which  a  judgment  creditor  enforces 
his  judgment,  and  the  sheriff  can  give  no  better  title  or  greater 
right  by  a  sale  on  an  execution  than  the  judgment  creditor  could 
give,  if  he  were  allowed  to  seize  property  and  sell  by  virtue  of  his 
judgment  without  an  execution.  If  the  judgment  is  void  or  hits 
been  paid,  the  purchaser  takes  nothing.  The  rule  of  caveat  emptor 
applies  to  every  purchaser  at  a  sheriff's  sale,  of  either  real  or  per* 
flonal  property,  by  virtue  of  an  execution.  He  buys  at  his  peril, 
and  if  by  any  valid  agreement  the  judgment  has  lost  its  apparent 
position  as  a  lieu  upon  real  estate,  his  lien  under  his  purchase  is 
just  that  which  the  judgment  creditor  had.  It  is  true  that  thus 
purchasers  at  sheriff's  sales  may  sometimes  be  misled,  but  the  courts 
bave  ample  power  usually  in  such  cases  to  relieve  them. 

It  was  no  more  necessary  for  Armstrong  to  record  this  agreement 
than  it  would  have  been  to  have  recorded  a  written  discharge  or 
satisfaction  of  the  judgment,  if  he  had  paid  it  to  protect  himself 
agaiust  a  subsequent  sale  under  the  execution.  The  recording  act 
has  nothing  to  do  with  the  case. 

The  plaintiff  is  in  no  way  estopped.  He  did  nothing  to  induce 
the  defendant  to  purchase.  It  does  not  even  appear  that  he  knew 
of  the  sale  and  purchase  under  the  execution  at  the  time  they  trana- 
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piled.    He  was  not  boand  to  give  defendant  notice  of  the  agree- 
ment or  to  record  it. 

We  conclude^  therefore^  that  the  judgment  was  postponed  to 
plaintiff's  mortgage,  and  that  he  had  the  right  to  redeem  from 
defendant's  mortgage,  and  have  the  same  assigned  to  him  without 
also  paying  or  redeeming  from  the  judgment,  and  that  thedeciffloa 
of  the  referee  was  right 

The  order  of  the  General  Term,  so  far  as  it  reverses  the  judg- 
ment entered  upon  the  report  of  the  referee,  must  be  reversed,  and 
that  judgment  affirmed;  and  so  far  as  it  affirms  that  judgment  it 
must  be  affirmed,  neither  party  to  have  costs  upon  the  appeal  to 
this  court 

All  concur,  except  Axlen,  J.,  not  voting. 

Judgment  according^ 
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Pmtntnklp — taUbg  paHner  of  partnerMhip  good»  in  payment  cf  hU  privaU 

debt. 

Where  a  partnership  has  so  intrusted  one  partner  with  the  partnership  goods 
that  he  is  enabled  to  deal  with  them  as  apparentl7  his  own,  and  to  induce 
the  pablic  to  believe  them  to  be  his,  a  sale  by  him  of  such  goods,  in  pay- 
ment of  his  private  debt,  to  one  who  has  no  knowledge  or  notice  that  thej 
are  partnership  goods,  is  valid  as  against  the  partnership  and  its  creditors. 

REPLEVIN.    The  opinion  states  the  facts.     Verdict  for  de» 
fendanty  and  plaintiffs  excepted. 

71  H.  Sweetser  d  F.  A.  Worcester,  for  plaintiff. 

D.  8.  Richardson  <6  L.  Wallace,  for  defendant. 

Orat,  G.  J.  This  case  presents  an  important  question  of  the 
law  of  partnership,  wliich  has  been  several  times  argned,  and  has 
received  great  consideration  from  the  court.  The  apparent  con- 
flict in  the  cases  cited  at  the  bar,  changes  in  the  court,  doubts 
entertaiiied  by  some  of   the  judges,  the  consequent  necessity  of 
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making  a  full  examination  of  the  authorities  upon  the  subject^ 
and  the  pressure  of  other  duties,  have  delayed  the  judgment  to 
the  present  time. 

The  case,  briefly  stated,  is  as  follows  :  It  is  replevin  of  three 
carriages.  In  September,  1870,  a  copartnership  prcvionsly  exist- 
ing between  tlie  plainttff  and  Isaiah  L.  Robinson  and  his  son 
Daniel  G.  Kobinson,  in  the  business  of  manufacturing  carriages 
at  Nashua  in  the  State  of  New  Hampshire,  was  dissolved,  the 
plaintiff  left  the  firm,  and  the  Robinsons  gave  him  their  promis- 
sory note  for  the  balance  of  his  unpaid  interest  therein,  and 
formed  a  new  firm  under  the  style  of  I.  L.  Robinson  ft  Son,  and 
continued  the  business  at  the  same  place.  In  October,  1870,  the 
two  Robinsons  formed  a  limited  partnership,  under  the  laws  of 
New  Uampshire,  under  the  name  of  I.  L.  Robinson  ft  Co.,  with 
Chase,  Parkinson  and  Greeley,  in  which  the  Robinsons  wen^ 
general  partners  and  the  other  three  were  special  partners.  In 
February,  1871,  the  Robinsons  sold  the  carriages  in  question  to 
the  plaintiff  in  payment  of  their  note  to  him,  and  he  gave  the 
note  up  to  them.  The  plaintiffs  testimony  tended  to  show  that 
he  bought  the  carriages  in  good  faith,  that  he  thought  two  of  thom 
wei-e  the  same  that  the  old  firm  had  on  hand  when  he  sold  out  to 
the  Robinsons,  and  that  he  did  not  know  that  the  limited  partner- 
ship existed  or  was  carrying  on  business,  or  that  any  one  bat  the 
Robinsons  had  any  interest  in  the  carriages  sold  to  him.  The 
defendant,  a  deputy  sheriff,  afterward  attached  the  carriages  on 
mesne  process  against  all  the  partners  in  the  limited  partnership. 
The  report  assumes  that  the  carriages  was  part  of  the  stock  in 
trade  of  this  partnership ;  and  the  single  question  reserved  for  our 
determination  is  of  the  correctness  of  the  ruling,  under  which  a 
verdict  was  ordered  for  the  defendant,  and  which  was,  in  substance, 
that  the  sale  by  the  two  general  partners,  in  payment  of  their  own 
debt,  of  goods  which  were  in  fact  goods  of  the  partnership,  but 
were  not  known  to  the  creditor  to  be  such,  was  void  as  againat  the 
partnership  and  its  creditors. 

The  general  partners  were  clothed  not  only  with  apparent  but 
witli  actual  authority  to  sell  the  property  in  question.  **  Tho  law 
treats  each  partner,''  says  Mr.  Justice  Stort  in  his  Commentaries^ 
**  as  possessing  a  dominion  over  the  entirety  of  the  property,  and 
not  merely  over  his  own  share,  and  therefore  as  clothed  with  all 
the  ordinary  attributes  of  ownership.     This  doctrine  indeed 
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indispensable  to  the  secarity  and  convenience  of  the  public  as  well 
as  to  the  facility  of  transacting  commercial  business."  Story  on 
Part,  §  94.  And  he  quotes,  in  this  connection,  from  Chancellor 
Kent:  **  With  respect  to  the  power  of  each  partner  over  the  part- 
nership property,  it  is  settled  that  each  one,  in  ordinary  cases,  and 
in  the  absence  of  fraud  on  the  part  of  the  purchaser,  has  the  com- 
plete/t/^  disponendi  of  the  whole  partnership  interests,  and  is  con- 
sidered to  be  the  authorized  agent  of  the  firm.^'  3  Kent's  Com.  44. 
So  Chief  Justice  Marshall  says:  '^  It  will  be  readily  conceded  that  a 
fraudulent  sale,  whether  made  by  deed  or  otherwise,  would  pass 
nothing  to  a  vendee  concerned  in  the  fraud.  But,  with  this 
exception,  I  feel  much  difficulty  in  setting  any  other  limits  to  the 
power  of  a  partner,  in  disposing  of  the  effects  of  the  company, 
purchased  for  sale."     Anderson  v.  TcnnphiitSfl  Brock.  45G,  400. 

As  between  the  partners  themselves,  one  partner  has  no  right  to 
bind  the  partnership,  except  within  the  scope  of  the  business  of  the 
firm.  He  has  no  right  to  give  a  note  or  other  obligation  of  the  partner- 
ship, or  to  release  a  debt  due  to  tlio  partnership,  or  to  appropriate 
property  of  the  partnership,  in  payment  of  a  private  debt  of  his  own, 
without  the  assent  of  his  copartners.  But  their  right  to  avoid  the 
transaction,  as  against  the  creditor,  depends  upon  the  questions 
whether  the  latter  had  knowledge  or  notice  of  the  true  state  of  the 
case,  whether  there  was  fraud  or  negligence  on  his  part,  and  whether 
the  copartners  held  out  the  active  partner  as  authorized  to  deal 
with  the  property  as  his  own. 

If  one  partner  delivers  a  promissory  note  or  bill  of  exchange  of 
the  partnership  in  payment  of  his  private  debt,  the  very  form  of 
the  note  or  bill  usually  gives  the  creditor  notice  that  it  is  a  security 
of  the  partnership,  and  throws  upon  him  the  burden  of  showing 
that  the  other  partnera  authorized  or  assented  to  what,  without 
proof  of  such  authority  or  assent^  appears  to  be  a  misappropriation  of 
the  partnership  funds.  So  if  one  partner  releases  a  debt  of  the 
partnership  in  payment  of  a  private  debt  of  his  own,  the  other 
party  has  like  notice.  So  if  property,  applied  by  one  partner  in 
payment  of  his  private  debt,  is  known  by  the  creditor  to  belong  to 
the  partnership,  such  creditor  cannot  hold  it  against  the  partner- 
ship, without  proof  that  the  other  partners  authorized  or  ratified 
such  appropriation. 

But  if  the  priyate  creditor  has  no  knowledge  that  the  property 
beloBrglB*to  the  partnership,  and  the  partnership  htis  intrusted  its 
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property  to  one  partner  in  such  a  manner  as  to  enable  him  to  deal 
with  it  as  his  own,  and  to  induce  the  public  to  believe  it  to  be  his, 
then  the  other  partners  fall  within  the  rule  that  when  one  of  two 
innocent  persons  must  suffer,  that  one  must  suffer  who  by  his  acti 
or  conduct  has  afforded  the  means  of  committing  the  fraud.  To 
hold  a  sale  or  a  contract  by  the  ostensible  partners  to  be  absolntelj 
void,  for  abuse  of  authority  by  them,  so  as  to  confer  no  title  and  no 
rights  upon  a  person  dealing  with  them  in  good  faith,  within  the 
apparent  scope  of  their  authority  and  right,  with  no  knowledge  of 
any  abuse  thereof,  would  be  to  apply  to  partners,  having  both  title 
and  authority  ample  for  the  purpose,  a  stricter  and  narrower  rale 
than  is  applied  to  an  ordinary  agent  exercising  a  bare  authority  with- 
out interest. 

All  the  authorities  agree  that  when  a  person,  intrusted  with  goodi 
as  agent,  sells  them  to  one  who  has  no  knowledge  that  he  is  agent 
but  is  led  to  believe,  from  the  manner  in  which  he  has  been  allowed 
to  deal  with  the  goods,  that  they  are  his,  the  other  party  to 
the  transaction  may  set  off  against  the  principal  a  debt  of  the 
agent  Rabone  v.  WiUiams^  7  T.  B.  360,  note;  Oearge  v.  CkufiU, 
id.  359;  Semenza  v.  BrimUy,  18  C,  B.  (N.  S.)  467;  Turner  t. 
Thomas,  L.  R.,  6  C.  ?•  610,  613;  Ex  parte  Dixon,  4  Oh.  D.  133; 
KMey  v.  Munson,  7  Mass.  319,  324;  Lime  Rock  Bank  v.  Plimplon, 
17  Pick.  159;  Calais  Steamboat  Co.  v.  Scudder,  2  Black,  37^  The 
same  rule  has  been  applied,  in  a  series  of  English  decisions,  to 
partnerships,  whether  for  general  business  or  in  a  single  adventare. 

The  earliest  case  reported  was  assumpsit  by  Stacey,  Boss  and 
others  against  Decy  for  goods  sold  and  delivered.  The  plmintiib 
were  in  partnership  as  grocers,  but  Ross  appeared  to  the  public  to 
be  the  only  person  interested  in  the  business.  The  defendant,  haf- 
ing  dealt  with  Boss  for  the  partnorbhip  goods,  for  the  price  of  which 
the  action  was  brought,  and  having  expended  money  on  the  prirate 
account  of  Ross  to  a  greater  amount,  was  allowed  to  rely  on  this  bj 
way  of  set-off ;  Lord  Kenyon"  saying,  *'  The  plaintiffs  had  sob- 
jected  themselves  to  it,  by  holding  out  false  colors  to  the  world,  bj 
permitting  Ross  to  appear  as  the  sole  owner; "  or,  according  to 
another  report,  ^^As  the  defendant  had  a  good  defense  by  war  of 
set-off  as  against  Ross,  and  had  been  by  the  conduct  of  the  plain- 
tiffs led  to  believe  that  Ross  was  the  only  person  he  contracted  with, 
they  could  not  now  pull  off  the  mask  and  claim  payment  of  debts 
supposed  to  be  due  to  Ross  alone,  without  allowing  the  parties  tho 
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same  advantages  and  equities  in  their  defense  that  they  would  have 
had  iu  actions  brought  by  Ross."  Slacey  v.  Decyy  2  Esp.  469,  note; 
&  c,  7  T.  B.  361,  note.  That  decision  has  ever  since  been  considered 
as  establishing  that  a  sale  of  partnership  property  by  one  partner 
might  be  set  off  against  his  private  debt,  if  at  the  time  of  the  sale 
he  appeared,  with  the  assent  of  the  copartners,  to  be  the  sole  owner 
of  the  property  sold.  1  Lindl.  on  Part.  (3d  ed.)  628,  531;  Gordon  v. 
EUis,  2  C.  B.  821,  829;  Lord  v.  Baldwin,  6  Pick.  348,  352. 

In  another  case  Wood  and  Payne  were  partners  as  grocers  under 
the  liame  of  Wood  &  Payne,  and  also  carried  on  under  the  same 
name  the  business  of  bnying  and  selling  cotton,  in  which  Steele 
was  a  partner,  but  ho  was  not  known  to  the  world  as  such,  and  had 
no  interest  iu  the  grocery  business.  Wood  and  Payne,  to  secure  a 
debt  of  their  own  to  the  plaintiff  for  groceries,  indorsed  in  the 
partnership  name  and  delivered  to  him  a  bill  of  exchange  which 
they  had  received  as  cotton  dealers  in  payment  for  cotton  in  which 
Steele  had  an  interest.  *  It  was  held  that  Steele  was  liable  to  the 
plaintiff  upon  this  bill.  Swan  v.  SteeUy  7  East,  210;  s.o.,  3  Smith, 
199.  Upon  the  plaintiff's  counsel  stating  the  proposition,  that  the 
other  partners  were  bound  by  one  partner's  misapplication  of  the 
partnership  money  or  effects,  '*  unless  there  is  fraud,"  Lord  Ellek- 
BOBOUOH  interposed,  "unless  there  is  collusion."  3  Smith,  201. 
And  the  defendant's  counsel  having  argued,  '*  the  only  difference 
between  this  case  and  that  of  Shirreff  v.  Wilks^  1  East,  48,  is  that 
there  the  creditor,  when  he  accepted  the  security  from  one  of  the 
partners  for  his  particular  debt,  knew  that  it  was  part  of  the  part- 
nership funds."  Lord  Ellen^borough  said,  "  that  makes  all  the 
difference."    7  East,  212. 

In  Ex  parte  Oellar,  1  Rose,  207,  Sill  &  Co.  entered  into  an 
agreement  with  Hutchinson  to  purchase  a  quantity  of  coffee,  to  bo 
shipped  to  a  foreign  market,  on  a  joint  adventure,  under  the  man- 
agement of  Sill  &  Co.  The  coffee  was  bought  and  paid  for  by  Sill 
ft  Co.,  and  Hutchinson  paid  them  for  his  proportion  of  it  The 
coffee  was  delivered  by  Sill  &  Co.,  for  the  purpose  of  being  exported 
to  Gellar,  who,  without  the  knowledge  of  Hutchinson,  and  in 
ignorance  of  his  interest  in  the  coffee,  advanced  money  upon  it  to 
Sill  &  Co.,  and  charged  Sill  &  Co.  with  the  amount.  The  coffee 
being  afterward  sold  for  loss  than  the  amount  of  the  advance.  Lord 
Eldon  held  that  Hutchinson,  as  well  as  his  copartners  Sill  &  Co., 
was  bound  by  the  transaction,  and  liable  for  the  balance,  and  said: 
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*'  It  is  the  conseqaeuce  of  a  person  saffering  others  to  deal  impii- 
edly  with  his  name  under  the  general  designation  of  a  company.*^ 

In  Tupper  v.  Haythorne,  Gow,  135,  by  agreement  between  Tap- 
per, doing  business  at  Valencia  in  Spain,  and  Smith  &  Co.,  mer- 
chants in  London,  Tupper  bought  and  paid  for  a  large  quantity  of 
wool  in  Spain;  and  consigned  it  to  Smith  &  Go.  for  sale  on  his  and 
their  joint  account  in  equal  moieties,  and  transmitted  the  bills  of 
lading  to  them.  Before  Tupper  had  been  re-imbursed  by  Smith  & 
Co.  their  proportion  of  the  prime  cost.  Smith  &  Co.,  representing 
that  the  cargoes  were  their  property,  obtained  advances,  upon  the 
security  of  the  bills  of  lading  from  Haythome  &  Co.,  who  had  no 
knowledge  that  Tupper  had  any  interest  in  the  cargoes  or  that  he 
had  paid  the  prime  cost  Sir  William  Obant,  M.  R,  held  that 
Smith  &  Co.,  as  partners,  had  a  right  to  pledge  the  cargoes  as 
against  Tupper,  their  copartner,  there  being  no  evidence  of  collu- 
sion and  fraud  between  Smith  &  Co.  and  Haythorne  &  Go. 

So  in  Kuba  v.  Rylandy  Oow,  132,  the  two  plaintiffs,  merchants 
at  Bordeaux,  in  France,  bought  clover  seed  for  the  joint  account  of 
themselves  and  Caumont  in  equal  thirds,  and  shipped  it  to  Caumont, 
who,  upoil  receiving  the  bill  of  lading,  lodged  the  same  with  the 
defendants,  corn  and  seed  factors  in  London,  for  the  landing  and 
sale  of  the  seed,  and  afterward  procured  from  them  an  advance  of 
money  upon  the  seed,  they  not  having  any  notice  of  any  joint 
interest  therein.    Caumont  having  become  bankrupt,  the  plaintiA* 
who  were  his  creditors  to  a  larger  amount  than  the  value  of  the 
seed,  made  a  demand  upon  the  defendants  for  the  seed,  aocompa- 
nied  by  an  offer  to  pay  freight,  warehousing  and  other  charges 
thereon,  which  being  refused,  they  brought  trover,  and  contended 
that  Caumont  was  a  mere  factor  or  consignee  as  to  the  two-thirds 
of  the  seed  which  were  the  shares  of  the  plaintiffs,  and  had  no 
right  to  pledge  those  shares.     But  Chief  Justice  Dallas  held  that 
Caumont,  being  jointly  interested  in  the  seed  with  the  plaintifb  as 
a  partner,  was  in  that  character  possessed  of  the  entirety,  and  had 
a  clear  right  to  sell  the  seed,  or  to  borrow  money  on  the  secority 
thereof  until  a  sale  could  be  effected,  and  that  the  defendants  were 
entitled  to  a  verdict.     The  Court  of  Common  Pleas  unanimouslv 
confirmed  this  opinion,  and  observed  that  the  cases,  in  which  it  had 
been  determined  that  the  interests  of  partners  ignorant  of  a  pledge 
of  property  by  their  copartner  were  not  bound,  were  either  infected 
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with  fraud,  or  else  the  pledgee  knew,  or  had  the  means  of  know- 
ing, that  the  property  was  partnership  property. 

The  cases  of  Tupper  v.  Haytkorne  and  Raba  v.  Ryland  were 
approved  and  followed  by  Chief  Justice  Abbott  and  his  associates 
in  the  King's  Bench.  Reid  v.  Hollinshead,  4  B.  &  G.  8G7,  880;  8. 
C,  7  D.  &  R  444,  458. 

In  Kethdal  v.  Wood,  L.  R.,  6  Ex.  243,  in  the  Exchequer  Chamber, 
which  was  an  action  by  one  partner,  Kendal,  to  recover  back 
money  paid  by  him,  after  a  dissolution  of  the  partnership,  under  a 
mistake  of  fact,  to  the  defendants,  who  had  received  a  like  amount 
during  the  continuance  of  the  partnership  from  the  other  partner, 
Woolnough,  and  had  applied  it  to  the  payment  of  a  private  debt  of 
the  latter  to  them.  Chief  Justice  Cockburn  said:  **The  question 
that  first  arises  is,  whether  the  defendants  at  the  time  they  received 
this  money,  or  at  the  time  they  appropriated  it  to  the  satisfaction 
of  Wooln  ugh's  debt,  knew  it  was  partnership  money."  And  the 
chief  justice,  as  well  as  Justices  Blackburn  and  Montague 
Smith,  treated  it  as  clear  that  if  tlie  defendants  did  not  know  that 
the  money  received  by  them  was  money  of  the  partnership,  or  if 
the  plaintiff,  by  his  conduct,  had  induced  them  to  believe  that  his 
copartner  was  authorized  to  apply  it  to  the  payment  of  his  debt, 
the  action  could  not  be  maintained. 

The  case  upon  which  the  defendant  principally  relies  is  Rog- 
ers  V.  Batchelory  12  Pet.  221.  But  nothing  was  adjudged  in 
that  case,  inconsistent  with  the  views  above  stated.  That  was  an 
action  upon  an  obligation  of  Richards  and  Buckholts,  copartners, 
in  which  the  defendants  claimed  to  set  off  two  sums  which  the 
plaintiff  had  undertaken  to  apply  in  payment  of  a  separate  debt 
of  Richards.  The  iiefendants  introduced  evidence  that  the  plain- 
tiff, at  tho  time  of  settlement  of  the  plaintiff's  accounts  with  the 
partnership  and  the  members  thereof,  admitted  that  the  first  of 
these  sums  was  part  of  the  proceeds  of  cotton  belonging  to  the 
partnership;  and  some  evidence  tending  to  show  that  the  plaintiff 
also  knew  that  the  other  sum  was  paid  out  of  the  partnership  funds. 
The  court  instructed  the  jury  that  if  the  first  sum  was  the  proceeds 
of  cotton  of  the  partnership,  it  was  a  legal  set-off  to  a  joint  debt, 
and  could  not  be  applied  to  the  individual  debt  of  Richards,  with- 
out proof  that  Buokholts  was  consulted  and  agreed  to  it ;  and 
that  if  the  second  mm  was  paid  by  the  partnership  or  out  of  its 
effects,  with  the  knowledge  of  the  plaintiff,  it  was  a  log:il  set-off 
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to  a  joint  debt,  and  could  not  be  applied  to  the  priTate  debt  of 
either  partner,  withont  the  consent  of  the  other  partner.  The 
verdict  was  for  the  defendants,  and  the  plaintifPs  ezoeptions  to 
the  instnictions  were  oTerraled  by  the  Supreme  Court 

In  that  case,  the  plaintiff's  knowledge  that  the  first  ram  was 
property  of  the  partnership  was  not  controverted  at  the  trial  or  in 
the  argument.  This  clearly  appears  from  the  omission  of  that 
question  in  the  instruction  as  to  the  first  sum,  coupled  with  the 
distinct  submission  of  the  same  question  to  the  jury,  as  a  fact  to 
be  found  by  them,  in  the  instruction  as  to  the  second  earn  (in 
regard  to  which  the  evidence  of  such  knowledge  was  less  clear), 
and  from  the  argument  of  the  plaintiff's  counsel  in  support  of  the 
exceptions,  which  assumed  that  the  first  sum  was  known  to  be 
property  of  the  partnership,  and  only  contended,  as  to  that  suni» 
that  the  copartner  had  the  burden  of  proving  that  he  did  not  con- 
sent to.  the  appropriation.  In  short,  the  question  of  the  legal 
effect  of  a  transfer  of  partnership  property  by  one  partner,  in  pay- 
ment of  his  private  debt,  to  one  who  had  no  knowledge  that  it 
was  partnership  property,  was  not  and  could  not  be  decided; 
because  as  to  one  item,  the  fact  of  such  knowledge  was  admitted, 
and,  as  to  the  other,  it  was  found  by  the  jury. 

In  delivering  the  opinion,  Mr.  Justice  Story  indeed  says  that  it 
makes  no  difference,  in  such  a  case,  that  the  separate  creditor  had 
no  knowledge,  at  the  time,  of  the  fact  of  the  fund  being  partner- 
ship property;  and  after  discussing  this  position  at  some  length, 
referring  to  several  cases  in  England  and  in  New  York  (but  not  to 
any  of  those  that  we  have  already  quoted),  and  saying  that  the 
precise  point  ''does  not  appear  to  have  received  any  direct  adjudi- 
cation, for  in  all  the  cases  above  mentioned  there  was  a  known 
application  of  the  funds  or  securities  of  the  partnership  to  the 
payment  of  the  separate  debt,"  concludes  that  the  true  principle 
to  be  Qxtracted  from  the  authorities  is,  that  if  one  partner  applies 
the  partnership  property  to  the  discharge  of  his  own  private  debt, 
withont  the  consent  of  his  copartners,  "  their  title  to  the  property 
is  not  divested  in  favor  of  such  separate  creditor,  whether  he 
knew  it  to  be  partnership  property  or  not." 

With  all  deference  to  the  opinion  of  so  eminent  a  jurist,  we  are 
compelled  to  think  that  in  this  instance  he  overlooked  thedisiino- 
tion  between  acts  of  one  who  undertakes  to  dispose  of  property  in 
his  possession  without  title  or  authority  from  the  owner,  and  acta 


JANUARY  TERM,  187a  639 

Locke  ▼.  Lewis. 

of  one  who,  having  antborityy  is  gailty  of  some  fraud  or  abuse  in 
the  mode  of  exercising  iL  In  the  former  case,  it  is  true  that  no 
title  can  pass;  the  act  is  absolutely  void;  and  it  is  immaterial 
whether  the  other  party  acted  in  good  faith,  or  had  knowledge  of 
the  want  of  title  or  authority.  In  the  latter  case,  the  principal  is 
bound  to  the  extent  of  the  apparent  authority  of  his  agent,  not- 
withstanding any  violation  of  duty  or  right  as  between  the 
principal  and  the  agent,  unless  the  other  party  participated  in 
or  knew  of  the  agent's  breach  of  duty.  This  distinction  is  ele- 
mentary in  the  law  of  agency,  as  has  been  pointed  out  in  the  ful- 
lest  manner,  by  the  same  learned  judge,  when  elucidating  the 
principles  of  agency  and  partnership  as  a  commentator.  Story  on 
Agency,  §§  443,  444;  Story  on  Partnership,  §§  110,  111,  128,  131, 
132. 

In  the  Commentaries  on  Partnership,  although  that  part  of  the 
opinion  in  Rogers  v.  Batchdor  which  relates  to  this  subject  is 
printed  at  length  in  a  note,  the  text  does  not  correspond  to  it,  Knd 
the  case  is  only  referred  to  in  support  of  these  propositions  :  Ist 
That  where  one  partner  misapplies  the  funds  or  securities  or 
other  effects  of  the  partnership,  the  creditor,  dealing  with  the 
partner  and  knowing  the  circumstances,  will  be  deemed  to  act 
inala  fidsy  and  in  fraud  of  the  partnership,  and  the  transaction,  by 
which  the  funds,  securities  and  effects  of  the  partnership  have 
been  so  obtained,  will  be  treated  as  a  nullity ;  2d.  That  as  a  gen- 
eral rule,  where  a  note  or  security  or  fund  of  the  firm  has  been 
taken  in  discharge  of  a  separate  debt  of  one  partner,  the  burden  of 
proof  is  on  the  holder  or  creditor  to  show  circumstances  sufficient 
to  repel  every  presumption  of  fraud,  or  collusion,  or  misconduct,  or 
negligence,  on  his  own  part,  nnless  indeed  the  circumstances, 
already  in  proof  on  the  other  side,  repel  such  presumption  ;  and 
3d.  That  '*  if  the  securities  or  funds  of  the  partnership  are  received 
in  payment  of  the  separate  debt  of  one  partner  by  his  creditor,  it 
will  not  be  necessary  for  the  partners  to  establish  the  fact  that  the 
creditor  knew,  at  the  time,  that  it  was  a  misapplication  of  the 
securities  or  funds  ;  for  the  very  nature  of  such  a  transaction 
ought  to  put  him  upon  further  inquiry  ;  and  however  bona  fide  his 
conduct  may  be,  it  is  a  case  of  negligence  on  his  part,  which  will 
not  entitle  him  to  recover  against  the  partnership."  Story  on  Part., 
§§  132,  133.  How  the  nature  of  the  transaction  can  put  him  upon 
inquiry,  or  show  negligence  upon  his  part,  if  he  does  not   know 
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and  has  no  means  of  knowing  that  tlie  property  transferred  to;hini 
by  one  partner  is  partnership  property,  it  is  difficult  to  nnderstand. 

Upon  a  careful  examination  of  the  cases  referred  to  in  Rogers  v. 
Batchelor  we  cannot  find  the  slightest  intimation  of  an  opinion 
that  the  title  in  the  property  or  security  wonld  not  pass  to  the 
private  creditor,  if  he  did  not  know  it  to  belong  to  the  partner- 
ship ;  but,  on  the  contrary,  we  do  find  pointed  suggestions  that  it 
would. 

The  only  English  cases  there  referred  to  are  Shirreff  v.  ITiSks, 
1  East,  48*  Ridley  v.  Taylor,  13  id.  175,  Green  v.  Deakin,  2  Start 
307,  and  Ex  parte  Gouldingy  cited  from  CoUyer  on  Partnersliip,  bat 
also  reported  in  2  61.  &  Jam.  118,  and  8  L.  J.  Ch.  19.  They  were 
all  cases  of  a  draft  or  acceptance  of  a  partnership,  given  by  one 
partner  in  payment  of  his  private  debt ;  and  in  none  of  them  was 
there  any  doubt  that  the  creditor  knew  it  to  be  a  security  of  the 
partnership,  except  Ridley  v.  Taylor,  in  which  Lord  Ellekbor- 
ouoH,  after  observing  that  upon  the  peculiar  circumstances  of  that 
case,  which  he  recited,  the  partner  in  possession  of  the  security 
might  reasonably  be  supposed,  by  the  party  to  whom  it  was  given, 
to  have  been  tlie  proprietor  of  it,  so  as  to  be  authorized  to  deail 
with  it  as  his  own;  or  that,  at  any  i-ate,  the  contrary  did  not 
appear,  said,  **in  order  to  deprive  the  plaintiffs  of  the  benefit  of 
such  a  security,  in  a  case  which  admits  of  positive  proof  to  the 
contrary,  that  the  contrary  should  appear;  and  that  either  actual 
covin  should  be  shown,  or  that  at  least  more  pregnant  evidence  to 
induce  that  conclusion  "  (namely,  covin  ;  not,  as  construed  in  \i 
Pet.  x^31,  •*  pregnant  evidence  that  the  act  was  unauthorized  by 
the  other  partners  ;")  "should  have  been  given  on  the  part  of  the 
defendant,  than  is  disclosed  upon  the  face  of  this  case."  Upon  the 
question  of  the  burden  of  proof,  the  decision  in  Ridley  v.  Taylor 
has  been  qualified.  Chazournes  v.  Edwards,  3  Pick.  5  ;  Leverson 
V.  Laue,  13  C.  B.  (N.  S.)  278.  But  that  does  not  affect  the  bear- 
ing of  the  case  upon  the  materiality  of  the  question  whether  the 
creditor  knew  the  fund  to  be  partnership  property. 

The  other  cases  referred  to  by  Mr.  Justice  StorV  are  Liinfigalon 
V.  Roosevelt,  4  Johns.  251  ;  Dob  v.  Hdlsey,  lf>  id.  34,  and  Evernghim 
V.  Ensworth,  7  Wend.  32G.  In  Livingston  v.  Roose*felt,  the  security 
given  was  clearly  known  to  be  a  partnership  security,  and  the  only 
question  was  whether  the  del)t  for  which  it  was  given  was  a  private 
or  a  partnership  debt.     In    Dob  v.  Haleey,  the  fact  that  the  crod* 
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itor  knew  the  property  which  he  received  to  be  partnership  prop- 
erty was  made  a  principal  ground  of  the  decision  ;  and  the  court 
said  that  if  the  partner  had  paid  his  private  debt  in  money  which 
he  had  taken  out  of  the  partnership  fund,  such  a  payment  would 
have  been  valid,  in  the  absence  of  all  proof  that  the  creditor  knew 
that  the  money  of  the  firm  had  been  thus  misapplied.  In 
Evernghim  v.  Enswortli,  the  court  found  that  the  assignment  was 
intended  by  the  partner  as  an  appropriation  of  the  partnership ' 
property  in  satisfaction  of  his  own  individual  debt,  the  creditor 
** being  fully  apprised  of  all  the  circumstances;  "  and  referred  to 
Dob  V.  HaUey  as  holding  that  "  where  one  partner  delivers  partner- 
ship property  to  a  third  person,  in  payment  of  his  private  debt 
(the  person  who  receives  the  property  knowing  that  it  belonged  to 
the  firm),  the  person  so  receiving  it  is  liable  to  the  firm  in  an 
action  for  goods  sold  and  delivered,  to  the  full  value  of  the 
property." 

The  dictum  of  Mr.  Justice  Stort  in  Rogers  v.  Baichelor  has 
been  repeated  in  3  Kent's  Com.  43,  and  other  text-books,  and  in 
some  judicial  opinions;  and  the  adjudication  in  BuckY.  Mosley,  24 
Misa  170,  seems  to  be  in  conformity  with  it.  But  most  of  the 
other  cases,  which  have  been  supposed  to  affirm  it,  contained  other 
elements. 

In  YtUe  V.  Yale,  13  Conn.  185,  no  question  was  made  but  that 
the  private  creditor  knew  that  the  property  sold  to  him  was 
partnership  property.  In  Hester  v.  Lumpkin,  4  Ala.  509,  the 
transaction  was  held  valid  because  the  new  firm  was  indebted  to  the 
old  firm  in  a  larger  sum.  In  Burwell  v.  Springfield,  15  Ala.  273, 
the  question  whether  the  creditor  knew  that  the  property  was 
pai-tuei'ship  property  was  treated  as  material.  Daniel  v.  Daniel,  9 
B.  M*Mir.  195,  was  the  case  of  a  gift  by  one  partner  of  partnership 
pro{)erty  for  no  consideration.  Brewster  v.  Moit,  4  Scam.  378,  and 
Minor  v.  Oaw,  11  Sm.  &  Marsh.  322,  were  cases  of  set-ofF  of  part- 
nership accounts  against  private  debts. 

In  French  v.  Lovqoy,  12  N.  H.  458,  the  assignment  of  partner- 
ship property  by  one  partner  was  in  payment  of  partnership  debts, 
and  was  held  valid  to  that  extent;  and  the  only  statement  which 
toQobes  the  question  before  us  is  a  passing  remark  of  Chief  Jnstioe 
Parker,  who,  after  observing  that  the  partner  did  not  appear  to 
have  made  the  assignment  for  the  purpose  of  paying  his  private 
debt,  added,  *^  nor  could  helawfuUy  have  done  so,  to  theprejadioe 
Vol.  XXVI. —81 
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of  the  creditors  of  the  firm,  had  he  attempted  it.''  T)io  same  learned 
judge,  in  OreeUy  v.  Wyeth^  10  N.  H.  15,  said  that  one  partner 
might  appropriate  to  his  own  use  goods  received  in  consideration  of 
property  or  services  of  tho  partnership,  without  subjecting  the 
party  from  whom  he  received  it  to  an  action  in  favor  of  the  part- 
nership; that  what  disposition  he  made  of  the  money,  or  of  sjiecific 
articles  which  he  received  for  work  and  labor  or  materials,  was  a 
matter  between  him  and  his  partner ;  and  that  the  latter,  by  enter- 
ing into  partnership  with  him,  trusted  him  thus  far,  and  mast 
look  to  the  partnerahip  acconnt  for  remuneration. 

In  I'anner  v.  Holly  1  Penn.  St  417,  Chief  Justice  OiBSOir  said: 
'^  It  is  not  doubted  that  a  partner  cannot  pay  his  sepamte  debt  with 
tho  joint  funds,  though  the  creditor  may  not  suspect  a  misapplica- 
tion; for  the  wrong  may  be  redressed  without  prejudice  to  any 
one."  The  reason  is  hardly  satisfactory  (for,  us  suggested  by  Lord 
Ellekbokough  in  Sioan  v.  Steele^  7  Eiist,  214,  if  the  creditor  had 
known  tlie  fact,  he  might  have  obtained  other  security  for  his 
demand);  and  the  case  called  for  no  such  statement.  It  was  an 
action  on  a  promissory  note  made  by  one  partner,  and  indoraod  by 
the  payees  for  his  accommodation,  to  which  he  thcreupou  added  the 
indorsement  of  the  name  of  his  firm,  without  his  partner's  knowl- 
edge, and  had  it  discounted  for  his  own  benefit.  Tho  decision 
wtis  finally  put  upon  tho  ground  that  the  form  of  the  note  anflS- 
ciently  indicated  that  the  firm's  indorsement  was  for  tho  separate 
accommodation  of  tho  partner,  and  threw  upon  the  bank  and  the 
subsequent  holder  the  burden  of  proving  the  authority  of  the  part- 
ner to  bind  the  partnership  by  the  indorsement  of  its  name  ;  and 
oven  as  thus  restricted,  it  can  hardly  be  reconciled  with  later  decis- 
ions of  the  same  court  Himsen  v.  Negleyy  25  Penn.  St  207;  MiU$r 
V.  Consolidation  Bank,  48  Penn.  St  514. 

In  Purdy  v.  Powers,  6  Penn.  St  492,  it  was  held  that  two  part- 
ners could  maintain  an  action  at  law  for  the  price  of  tho  goods  of 
the  partnership,  which  had  been  settled  for  by  one  of  tho  partners, 
witliout  the  knowledge  of  the  other  by  setting  off  a  debt  of  his 
own  against  the  purchaser.  The  decision  was  put  upon  two  groands: 
First,  that  in  England,  as  shown  by  Jones  v.  Yates^  9  B.  &  0.  5389 
though  no  action  at  law  could  be  maintained,  yet  the  injured  port* 
ner  might  have  a  remedy  in  equity  against  his  partner  and  tiie 
person  with  whom  the  fraud  was  committed,  and  that  in  Pennsyl- 
vania equitable  remedies  were  administered  through  the  median 
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of  common-law  forme  ;  Becond,  that  the  act  of  the  fraudulent 
partner  was  simply  void^  aud  did  not  clmngc  the  relative  liabilities 
of  the  parties.  .  But  in  Jonesy.  Yaies,  the  creditor  knew  that  tlie 
bills  and  money  transferred  to  him  came  from  the  funds  of  the 
partnership  without  the  knowledge  of  the  other  partner.  9  6.  & 
C.  538.  And  the  decision  in  Fnrdy  v.  Powers  is  wholly  inconsist- 
ent with  the  law  as  settled  in  this  Commonwealth.  Homer  v.  Wood, 
11  Cush.  62;  Farley  v.  Lovell,  103  xMass.  387. 

In  Arnold  t.  Broion,  24  Pick.  89,  one  partner  made  a  sale  of 
partnership  effects,  paying  thereby  a  private  debt,  as  well  as  part- 
nership debts,  though  not  to  the  purchaser.  The  other  jMirtncr  did 
not  assent  to  or  know  of  the  misjippropriation.  A  creditor  of  the 
partnership  attached  the  property,  and  sought  to  avoid  the  sale,  as 
in  the  Ciiso  before  us.  The  fraud  of  the  partner,  in  the  purpose  for 
which  he  made  the  sale,  and  in  the  form  in  which  he  received  the 
considenition,  was  exactly  the  same  as  if  he  had  taken  up  his  own 
note  directly  from  the  purchaser.  But  the  court  held  that,  as  the 
payment  of  the  separate  debt  was  no  part  of  the  contract  of  the 
purchaser,  and  he  did  not  in  any  way  participate  in  the  misappro- 
priation, the  sale  could  not  be  avoided. 

In  Williams  v.  Bnnihally  13  Gray,  4G2,  in  which  a  person,  sued 
for  the  services  of  two  partners  in  building  a  house,  was  not  allowed 
to  show  that  one  of  the  partners  had  agreed  to  build  the  house  in 
payment  of  a  private  debt  of  his  own  to  the  defendant,  the  facts 
and  the  reasons  upon  which  the  decision  was  made  were  thus 
summed  up  by  Mr.  Justice  Bio elow:  ''The  defendant  knew  of 
the  copartnership,  and  of  the  nature  of  the  business  carried  on  by 
the  firm,  and  that  the  work  which  was  to  be  done  for  him  was 
within  the  scope  of  that  business.  Prima  facie,  it  was  work  to  be 
done  by  the  copartnership,  and  the  agreement  to  set  off  his  private 
debt  for  the  work  to  be  performed  by  the  firm  was  prima  facie  a 
contract  for  the  misappropriation  of  that  which  he  knew  belonged 
to  the  firm  to  pay  the  separate  debt  of  one  of  the  copartners.  As 
this  was  done  without  the  knowledge  or  assent  of  the  other 
copartner,  it  was  evidence  of  a  fraud  on  the  firm,  and  as  the 
defendant  offered  no  evidence  to  rebut  this  prima  facie  case  which 
the  plaintiffs  had  established,  he  failed  to  maintain  his  set-off." 

This  conrt  has  also  held  the  knowledge  of  the  creditor  to  be  an 
etisential  element  in  cases  of  promissory  notes  of  a  partnership, 
given  by  one  creditor  for  his  private  benefit,  and  which,  being 
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between  the  original  parties  to  the  transaction,  were  not  affected 
bj  the  rule  of  the  law  merchant  which  protects  commercial  paper 
in  circulation.  Eastman  v.  Cooper,  15  Pick.  276,  290;  Hayward  v. 
Frenchy  12  Gray,  453;    Warren  v.  Frefich,  6  Allen,  317. 

Participation  or  knowledge  on  the  part  of  the  parchaser  or 
creditor  cannot  be  material  upon  the  question  whether  a  sale  or  a 
contract  is  absolutely  void  for  want  of  right  or  capacity  to  make  it 
The  constant  reference  to  this  element,  therefore,  in  the  cases  in 
England,  in  New  York  and  in  this  Commonwealth,  marks  the 
character  of  the  invalidity  to  be  established. 

We  would  not  be  understood  to  affirm  that  the  mere  belief  of  the 
separate  creditor  tliat  the  proj^erty  which  he  receives  does  not  beloog 
to  the  partnership  will  of  itself  be  sufficient  to  entitle  him  to  hold 
it,  if  there  has  been  nothing  in  the  acts  or  conduct  of  the  other 
])artners  to  induce  the  belief  that  the  partners  with  whom  he 
<loalt  were  the  sole  owners.  Chazoumes  v.  Edwards,  3  Pick.  11: 
Gordon  v.  ElUs,  2  C.  B.  825,  829. 

Rut  the  evidence  l)efore  us  would  warrant  a  jury  in  finding,  not 
only  that  the  plaintiff  acted  in  good  faith,  but  that  the  active  and 
ostensible  partners  had  been  held  out  as  the  sole  owners  of  the 
property.  The  debt  from  the  Bobinsons  to  the  plaintiff  wa^for 
ilie  interest  which  he  had  sold  out  to  them  in  the  assents  of  the 
former  partnership  between  them.  There  was  evidence  tending  to 
show  that  the  property  which  he  took  in  payment  of  that  debt  had 
formed  part  of  those  assets;  that  he  boaght  it  in  good  faith  from 
the  Robinsons,  who  were  carrying  on  business  at  the  old  stand: 
that  he  had  no  knowledge  of  the  existence  of  any  other  partner- 
ship, except  from  a  vague  rumor,  and  never  knew  that  it  did  busi- 
ness, or  that  Chase,  Parkinson  and  Greeley  were  partners  therein, 
or  saw  them  at  the  place  of  business;  and  that  the  bill  of  the  goods, 
which  the  Robinsons  gave  him,  was  in  the  name  of  I.  L.  RobinsoD 
&  Co.  (which  did  not  disclose  that  any  other  person  was  interested), 
and  contained  the  names  of  the  two  Robinsons,  and  of  no  othen, 
as  partners  therein. 

The  fact  that  the  partners  who  did  not  concur  in  ttie  sale  to  tlK 
plaintiff  were  special  partners  in  a  limited  partnership  gave  thea 
or  their  creditors  no  peculiar  rights  as  against  him.  Although 
they  were  to  receive,  as  their  full  share  of  the  profits  of  the  part- 
nership, only  a  certain  rate  of  interest  npon  the  sums  ooatribnted 
by  them  to  the  capital,  we  assnme  that  they  are  to  be  treated  u 
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jointly  interested  with  the  general  partners  in  the  partnership 
ftock.  And  their  abstinence  from  participation,  in  fact  or  in 
namoy  in  the  transaction  of  the  business  of  the  partnership,  was 
made  essential  by  the  statute  under  which  the  partnership  was 
formed,  to  their  exemption  from  liability  for  debts  of  the  partner- 
ship. Bat  while  the  statute,  if  its  conditions  are  complied  with, 
shields  them  from  being  charged,  as  general  partners,  upon  debts 
contracted  by  the  partnership,  it  does  not  give  them  any  greater 
rights  than  they  would,  if  they  had  been  general  partners  and 
liable  as  such,  have  had  to  avoid  sales  of  goods  of  the  partnership, 
which,  by  their  assent,  and  for  their  protection  and  benefit,  the 
ostensible  partners  had  been  enabled  to  deal  with  as  apparently 
their  own  property. 

For  these  reasons  we  are  of  opinion  that  the  jury  should  have 
been  instracted  that  if  the  plaintifF,  by  the  manner  in  which  the 
general  partners  dealt^and  had  been  allowed  by  the  special  partners 
to  deal,  with  the  property  sold  to  him,  was  induced  to  believe  that 
it  was  the  property  of  the  general  partners  only,  and,  acting  on 
Buqh  belief,  bought  it  in  good  faith,  and  with  no  notice  or  knowl- 
edge that  the  special  partners,  or  any  other  person  than  the  general 
partners,  had  any  interest  therein,  he  was  entitled  to  maintain  this 
action.  < 

Verdict  set  aside. 


Plumlet  v.  Bibge. 

(124  MaBS.  57.) 
Infancy  —  measure  of  discretion  —  animtiU, 

A  bo7  thirteen  years  of  age  struck  a  dog,  which  thereupon  bit  him.  Held, 
that  an  action  for  snch  injary  was  maintainable,  although  the  boy  was  old 
enoQgh  to  know  that  the  striking  would  be  apt  to  incite  the  dog  to  bite  him, 
provided  the  boy  acted  with  such  care  as  would  be  due  care  in  a  boy  of  his 
y«ftr8.* 

rRT  to  recover  for  damage  sustained  from  the  bite  of  a  dog. 
The  plaintiff,  a -fooy  thirteen  years: old,  while  upon  a  narrow 

foot  bridge,  which  the  defendant's  dog  was  about  to  oross,  and 

^— ^-— -  -  ^_^__^_____^.^^_^^^^^_^__^_____^_^_^_^.___^_^______^^^___^__^^__^.^__^^^^^^.^_^_^^_^^ 

*8m  JT^e  T.  MOwmasM^St.  Antf  A.  R.  On.,  SI  XInn.  907 ;  18  An.  Rep.  8SB;  Jterr  ▼• 
JPbrViie,64nL4tt;  5Ani.  fiep-  IM,  and  note,  14S. 
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which  he  had  a  right  to  cross,  struck  at  him  with  a  stick,  and, 
the  dog  came  within  reach,  struck  him  over  the  back  with  the 
stick,  and  thereupon  the  dog  bit  the  plaintiff  on  the  leg.    The 
opinion  states  the  other  facts. 
Verdict  for  the  plaintiff,  and  the  defendant  alleged  ezoeptioiiB. 

H,  B.  Stevens,  for  defendant 

J/.  B,  Whitney  (O.  M,  Stearns  with  him),  for  plaintiff. 

MoBTON,  J.  This  is  an  action  of  tort  brought  under  the  Gen. 
Stats.,  ch.  88,  §  59,  to  recover  damages  for  an  injury  to  the  plain- 
tiff, a  boy  of  thirteen  years  of  age,  from  the  bite  of  a  dog  kept  by 
the  defendant.  The  only  question  pi'esented  is  as  to  the  correct- 
ness of  two  rulings  given  by  the  court  at  the  request  of  the  plain- 
tiff. Other  instructions  were  given  which  were  not  excepted'  to, 
and  which  we  must  assume  to  have  been  full  and  accurate.  We 
need  consider  only  the  second  ruling  givfen,*  because,  if  it  wis 
correct,  it  includes  and  necessarily  dete/mines  the  first 

The  second  ruling  was  that  *'  if  the  plaintiff  was  old  enough  to 
know  that  striking  the  dog  would  be  likely  to  incite  the  dog  to 
bite,  and  did  strike  the  dog,  and  did  thereby  incite  the  dog  to  bite 
him,  he  may  nevertheless  recover,  if  the  jury  think  he  was  in  the 
exercise  of  such  care  as  would  be  due  care  in.  a  boy  of  his  years. " 
We  are  of  opinion  that  there  is  no  error  in  this  ruling. 

It  was  necessary  that  the  plaintiff,  though  a  boy,  should  prove 
that  he  was  in  the  exercise  of  due  care,  ^ut  due  care  on  his  part 
did  not  require  the  judgment  and  though tfulness  which  would  be 
expected  of  an  adult  under  the  same  circumstances.  It  is  that 
degree  of  cai-e  which  could  reasonably  be  expected  from  a  boy  of 
his  age  and  capacity.  ift^Mn  v.  72^,  4  Allen,  431;  Carter  v.  Towne, 
98  Mass.  507  ;  Lynch  v.  Smithy  104  id.  52  ;  6  Am.  Bep.  188 ; 
Doiod  V.  Chicopeey  1 16  Mass.  93.  If  the  court  had  ruled  that,  if  the 
plaintiff  was  old  enough  to  know  that  striking  the  dog  would  be 
likely  to  incite  him  to  bite,  ho  could  not  recover,  it  would  have 
been  erroneous.  This  is  not  the  true  test  It  entirely  disregards 
the  thoughtlessness  and  heedlessness  natnral  to  boyhood.  :  ?|ie 
plaintiff  may  have  been  old  enough,  tq  know,  if  he  3topped  jte 
reflect,  that  striking  a  dog  wo]iilxl.be,Jikely  tq  pjovoke  him  to  bite» 
and  yet,  in  striking  him,  he  may  h^ve  boon  acting  as  a  boy  of'hii 
age  would  ordinarily  act  under  the  sameoiroumstanoea. 
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The  age  of  the  plaintiff  was  an  important  fact  for  the  considera- 
tion of  the  jury;  but  ihe  court  correctly  held  that  the  true  rule 
was,  that  he  was  entitled  to  recover  if  he  was  in  the  exercise  of 
that  degree  o)  care  which,  under  like  circumstances,  would  reason- 
ably be  expected  of  a  boy  of  his  years  and  capa(^ity.  MeibAs  t. 
Dodge,  36  Wis.  300;  20  Am.  Rep.  6. 

Exceptions  overruled. 


SIXA.BHB   Y.    QUIKOY   MuTUAL  LiFB  IkSU&ANOB  OOMPANT. 

(124  Mass.  61.) 
Ifuuranee  far  benefit  of  mortgagee, 

A  mortgagor  of  land  covenanted  to  keep  the  building  standing  on  the  land 
Inaured  for  the  benefit  of  the  mortgagee  at  a  fixed  Vum*;  nfbre  than  A  year 
afterward,  the  mortgagor  procured  an  insuranee  for  a'lesB  suih  on  the  build- 
ing and  hiB  furuiturfftin  his  own  name  ;  the  policy  was  not -delivered  to  the 
mortgagee,  and  it  was  procured  without  his  knowledge ;  f fter  a  lo^  on  the 
building,  the  mortgagee  notified  the  insurer  of  his  claim,  but  the  latter, 
having  no  knowledge  of  the  terms  of  the  mortgrage,  paid  the  amount  to 
the  mortgagor;  in  an  acrion  at  law  by  tlie  mortgagee  in  tlie  name  of  the 
mortgagor,  A«M;  that  his  claim  could  not  be  enforced. 

CONTRACT  on  a  policy  of  fire  insurance.    The  opinion  states 
tlie  facts. 

ff.  A.  Torrey  <6  H,  Bailey,  for  plaintiff. 

W,  A.  Field,  for  defendant. 

OoLT,  J.  This  is  an  action  of  contract  to  recover  upon  a  policy 
of  fire  insurance  on  the  plaintiff's  dwelling-house  and  furniture. 
It  is  brought  in  the  name  of  the  plaintiff  by  one  Andrews,  who 
claims  to  have  an  equitable  lien  upon  the  money  duo  on  the  policy, 
to  the  extent  of  his  interest  as  mortgagee  of  the  real  estate.  This 
claim  on  the  part  of  Andrews  is  founded  on  a  clause  in  the  con- 
dition of  the  mortgage  from  Stearns,  the  plaintiff,  to  him,  which 
declares  that  if  the  mortgagor  shall,  until  payment  of  the  debt 
secnred;  keep  the  building,  standing  on  the  land,  insured  against 
fire  for  the  benefit  of    tho   mortgagee,  at   suoli  offinos  as  he  shall 
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approve,  and  perform  the  otlicr  conditions  named,  then  the  deed  shall 
be  void.  At  the  time  the  policy  was  issued  the  insurance  company 
had  no  knowledge  of  the  terms  of  the  mortgage,  although  in  the 
month  of  June  before,  they  did  know  that  Andrews  had  a  mort- 
gage on  the  property.  The  policy^  when  taken  out,  was  kept  by 
Stearns  until  after  the  fire,  and  was  never  delivered  to  Andrews; 
nor  was  there  any  agreement  between  them  in  reference  to  iasor- 
ance,  or  an  assignment  either  of  the  policy  or  of  the  claim  against 
the  company  for  the  loss,  either  before  or  after  the  fire,  except* that 
which  is  implied  in  the  condition  of  the  mortgage.  It  does  not 
appear  that  Andrews  approved  of  the  insurance  in  this  company^ 
or  had  any  knowledge  of  it  until  after  the  loss. 

After  the  fire,  Andrews  gave  notice  of  his  claim  to  the  company^ 
but  it  paid  the  amount  of  the  loss  to  Steams,  before  this  action 
was  brought.  This  payment  is  contended  by  Andrews  to  have 
been  wrongfully  made;  and  the  question  is,  whether  Andrews^ 
suing  in  the  name  of  the  plaintiff,  can  also  recover  the  same  to  bis 
own  use  and  benefit 

The  plaintiff  relies  on  the  rule,  that,  where  a  promise  is  made 
by  one  person  to  procure  insurance  upon  property,  in  which  an- 
other has  some  interest,  for  the  benefit  of  the  latter,  and  then  the 
promisor,  with  the  intention  of  performing  his  promise,  obtains  a 
policy  of  insurance  in  his  own  name,  the  party  intended  to  be  ben- 
efited will  have  an  equitable  lien  on  the  policy  and  its  proceeds, 
which  he  may  enforce  against  the  insurer  or  the  promisor,  or  may 
maintain  agaittst  the  creditors  of  the  latter.  This  rule,  and  the 
lien  thus  creaLed,  it  is  said,  will  be  regarded  and  enforced  both  at 
law  and  in  equity. 

In  Proridcnre  Couniy  BanJc  v.  Benson,  24  Pick.  204,  a  party 
expressly  agreed  to  obtain  insurance,  for  the  benefit  of  the  owner, 
on  a  quantity  of  wool  at  his  mill,  then  in  process  of  manufacture; 
he  accordingly  obtained  such  insurance  in  his  own  name,  but,  &< 
the  case  found,  with  the  sole  purpose  and  intention  of  performing 
his  agreement;  and,  I>efoiv  the  loss,  he  informed  the  owner  of  the 
wool  that  he  had  effected  the  insurance  as  agreed.  It  was  decided 
that  the  owner  had  an  equitable  vnterest  in  the  policy,  which  was 
equivalent  to  that  of  an  assignee  of  a  chose  in  action,  and  was  saf- 
fk^ient  to  enable  him  to  hold  the  avails  against  an  attaching  creditor 
of  the  party  in  wlio.«e  name  the  policy  was  issued.  TKe  fact  that 
in  the  tnin^action  there  wsis  an  intention  to  comply  with  the 
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ment  iii  effecting  tlie  insurance,  and  tlic  fact  that  the  owner  was 
informed  of  it  before  the  loss,  are  recognized  in  the  opinion  by  Mr. 
Justice  Dbwst,  as  important  elements  in  the  decision  of  the  case. 

In  Hazard  v.  Draper,  7  Allen,  267,  snch  a  lien  was  enforced  by 
bill  in  equity  in  a  case  where,  after  the  loss^  the  policy  was  deliv- 
ered to  a  third  person  in  trust  to  collect  the  insurance  money  And 
pay  the  mortgage  debt  out  of  it 

In  Nichols  v.  Baxter,  5  R.  I.  491,  cited  by  the  plaintiff,  which 
was  a  bill  iii  equity  to  enforce  such  an  equitable  lien,  the  policy  of 
insurance  was  in  existence  at  the  time  the  mortgage  was  made, 
and  conformed  in  amount  to  the  required  insurance.  The  bill  was 
sustained,  but  the  court  found,  as  a  fact,  that  it  was  the  intention 
of  the  parties  that  this  particular  policy  should  be  assigned  to  the 
mortgagee  in  performance  of  the  agreement  to  insure.  And  in 
OromwM  v.  Brooklyn  Ins.  Co.^  44  N.  Y.  42;  4  Am.  Bep.  641^  it  was 
said  that  it  must  be  inferred  from  the  facts  in  the  case,  in  the 
absence  of  any  thing  to  the  contrary,  that  the  insurance  then  in  ques^ 
tion  was  made  in  pursuance  of  the  previous  agreement  to  insure. 

In  all  the  cases  found,  which  support  the  claim  of  the  mortgagee  to 
ii^urance  obtained  by  the  mortgagor  in  his  own  name,  the  facts 
were  such  as  to  justify  the  conclusion,  by  estoppel  or  otherwise, 
that  such  insurance  was  obtained  by  the  latter  as  the  agent  of,  or 
with  intent  to  perform  the  obligation  he  had  assumed  to,  the  former. 

It  is  said  that  an  executory  agreement  alone  will  not  amount  tc 
an  equitable  assignment  of  a  chose  in  action,  or  of  property,  not 
then  in  existence  ;  some  agreement  or  delivery,  after  it  comes 
into  existence,  must  be  shown.  Moody  v.  Wright,  13  Mete.  17,  32; 
Palmer  v.  Merrill,  6  Cush.  282.  A  mere  promise  to  pay  a  debt 
out  of  a  particular  fund  is  not  an  assignment,  even  in  equity. 
There  must  be  an  actual  or  constructive  appropriation  of  the  sub- 
ject-matter in  favor  of  the  party  to  be  benefited.  Christmas  v. 
Russell,  14  Wall.  69.  And  in  Moraington  v.  Kemie,  2  De  G.  &  ,J. 
2d2,  318,  which  was  a  bill  in  equity  to  enforce  a  charge  on  real 
estate,  created  by  a  covenant  in  a  separate  deed,  it  was  said  tliai 
an  equitable  lieu  is  created  by  covenant  only,  first,  where  the  cov- 
enant refei*s  to  particular  property,  or,  second,  where  property  has 
been  acquired  witlf  an  intention  to  perform  or  satisfy  the  cove- 

» 

nfint;^Bii3tfits  mtention  must  be  an  actual  intention  existing  in  fact. 
In  the  case  at  bar,  the  facts  agreed  do  not  justify  the  inference 
ibai  this  policy  was  obtained  with  the  intention,  at  the  time,  to 
Vol.  XXVI.  —  82 
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perform  the  condition  in  the  mortgage.  That  condition  reqaired 
insurance  on  the  dwelling-house  only,  in  a  sum  not  less  thsn 
93,200,  for  the  benefit  of  the  mortgagee,  at  such  offices  in  Massa- 
chusetts as  he  should  approve.  This  insurance  was  obtained  with- 
out his  approval  or  knowledge,  more  than  a  year  after  the  mortgif^ 
was  made,  for  $2,000  in  all,  $500  of  the  same  being  on  the 
mortgagor's  personal  property  not  covered  by  the  mortgage,  and 
only  $1,500  on  the  house.  Both  mortgagor  and  mortgagee  had  an 
insurable  interest  in  the  property,  and  each  had  the  right  to  pro- 
tect himself  from  loss  by  his  own  contract  of  insurance.  So  far  ai 
these  facts  go,  the  inference  is  that  Stearns  intended  to  insure  only 
his  own  interest  in  the  house  as  well  as  in  the  personal  property. 
And  the  important  element  is  lacking  which  is  necessary  to  esbib- 
lish  the  claim  of  Andrews. 

There  is  another  view  of  this  case  which  leads  to  the  same  result 
For,  assuming  that  Andrews  has  an  equitable  claim  to  that  part  of 
the  policy  which  covers  the  house,  yet  it  is  one  which  he  cannot 
enforce  in  a  suit  at  law  on  the  policy  in  the  name  of  Steams,  the 
mortgagor,  because  the  latter  must  have  an  equal  right  to  recover 
his  share  in  such  an  action,  and  the  company  would  be  requiredto 
pay  one  loss  by  installments  to  different  persons,  and  be  subject  to 
two  suits  for  the  same  cause  of  action  in  favor  of  the  same  plaintiff. 
Palm&r  v.  Merrill,  6  Oush.  282 ;  Gibson  v.  Cooke,  20  Pick.  15. 

JudgmerU  fer  the  defendanL 


Thayer  v.  Bostok. 

(124  Mass.  132.) 

« 

Taxation  —  change  of  residence  to  avoid. 

The  question  of  change  of  domicile,  in  respect  to  taxation,  is  a  qaestkmof  fad; 
and  if  a  tax  payer  lias  actually  clianged  liis  domicile,  he  cannot  afterward  be 
lawfully  assessed  in  the  place  from  which  he  has  removed,  although  his 
removal  was  for  the  purpose  of  avoiding  or  lessening  the  taxation  of  hts 
property. 

COXTRACT  to  recover  the  amount  of  a  tax  paid  by  the  plaintiff 
under  protest.    It  appoarod  that  the  plaintiff  had  lived  with  his 
family,  and  paid  taxes  in  Boston,  where  he  had  liis  dweUiug-aonse 


MARCH  TERM,  1878.  661 

Thayer  v.  Boston . 

and  office;  in  18b9  he  complained  to  the  assessors  of  the  increased 
amount  of  his  taxes,  and  notified  them  that  in  case  of  another 
intsrease  he  would  pay  no  more  taxes  there.  The  next  year,  his  taxes 
being  increased,  he  notified  the  assessora  of  Boston  and  of  Lan- 
caster that  he  had  removed  his  residence  to  the  latter  place.  He 
was  boi*n  in  Lancaster,  the  family  homestead  was  there,  and  in 
1860  he  had  built  a  new  dwelling-house  there,  and  afterward  resided 
there  with  his  family  every  year  from  June  till  October.  After 
giving  the  notice,  he  lived  in  Lancaster  as  before,  voting,  being 
taxed,  taking  part  in  town  meetings,  and  serving  on  town  com- 
mittees there.  On  the  1st  of  May,  1876,  he  was  with  his  family 
living  in  Boston;  he  had  retired  from  business  in  1865;  he 
did  no  act  in  1869  to  change  his  residence  except  to  give  the  notices, 
and  his  mode  of  life  was  the  same  afterward  as  before;  he  was  taxed 
fbrless  in  Lancaster  than  in  Boston. 

'   The  defendant  asked  the  judge  to  instruct  the  jury  as  follows: 
■ '  **  1.  The  burden  of  proof  is  on  the  plaintiff  throughout  to  estab- 
lish all  the  facts  in  controversy  in   this  suit,  and  especially  that  he 
was  not  taxable  in  Boston  on  May  1,  1876. 

'*2.  If  the  plaintiff,  on  May  Ist,  1876,  was  an  inhabitant  of  Bos- 
ton or  a  resident  in  that  city  (the  two  expressions  being  for  the 
purposes  of  this  case  identical)  he  was  there  taxable. 

"3.  Prima  facie,  the  plaintiff  was  an  inhabitant  of  Boston  and 
there  resident,  if  he  and  his  family  were  on  that  day  living  in  a 
house  of  his  own  in  the  same  way  in  which  he  had  lived  there  during 
those  years  in  which  he  admits  that  ho  had  been  a  taxable  inhabit- 
ant of  Boston. 

*'  4.  A  man  cannot  change  his  taxable  domicile  from  one  place  to 
another  in  this  Commonwealth  by  a  mere  declaration  of  his  inten- 
tion to  make  such  a  change  without  any  alteration  of  the  place  or 
mode  of  life  of  himself  or  his  family. 

**  5.  Every  citizen  of  Massachusetts  is  taxable  in  that  place  where 
his  home  is;  meaning  by  this  word  the  principal  place  of  abode  of 
himself  and  his  family. 

'*  6.  If  a  citizen  has  two  residences  in  this  State,  in  each  of 
which  he  resides  with  his  family  a  p^rt  of  the  year,  he  is  taxable 
where  he  resides  on  May  1st  of  any  year. 

*'  7.  If  the  principal  place  of  abode  of  a  man  and  his  family  is  in 
one  place,  he  cannot,  by  choice  or  declaration  of  intention,  set  up  a 
domicile  for  taxation  elsewhere. 
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the  finding.  The  question  remains  whether  the  instructions  re- 
quested  ought  to  have  been  given,  in  whole  or  in  part,  or  ought  to 
have  been  given  in  the  language  requested. 

The  statute  declares  that  all  personal  property  *'  shall  bo  assessed 
to  the  owner  in  the  city  or  town  where  he  is  an  inhabitant  on  the 
first  day.of  May.'V  By  the  decisions  of  this  court  it  is  held  that 
in  cases  of  this  description  tho  inhabitancy  which  fixes  the  place 
of  taxation  must  be  practically  equivalent  to  that  legal  residence 
which  establishes  the  domicile  of  the  tax  payer,  although  the  words 
do  not  always  have  precisely  the  same  meaning.  Brings  v.  Roch- 
ester, IG  Gray,  337.  The  Constitution  of  this  Commonwealth 
declares  that,  to  remove  all  doubts  concerning  the  meaning  of  the 
word  "inhabitant,"  ^^  every  person  shall  be  considered  as  an  inhab- 
itant, for  the  purpose  of  electing  and  being  elected  into  any  office 
or  place  within  this  State,  in  that  town,  district  or  plantation 
where  he  dwelleth  or  hath  his  home."  Const.  Mass.,  ch.  1,  §2, 
art  2. 

It  is  always  a  question  of  fact  where  the  place  of  a  man's 
domicile  is.  As  to  most  persons  it  is  determined  at  once  by 
the  decisive  facts  which  show  permanent  and  unchanging  resi- 
dence in  only  one  place.  As  to  such  persons,  the  question  of 
domicile,  that  is  the  question  where  they  are  to  be  taxed,  or  where 
they  have  a  right  to  vote,  presents  no  difficulty.  There  can  be  no 
right  of  election  to  the  tax  payer  between  two  places,  when  one 
is  already  fixed  by  the  actual  facts  which  go  to  establish  domicile.  It 
is  only  when  the  facts  which  establish  permanent  residence  and 
domicile  are  ambiguous  and  uncertain,  in  the  absence  of  any  settled 
abode,  and  when  the  real  intention  of  the  party  cannot  be  aacei^ 
tained,  tliat  the  question  becomes  difficult.  It  may  then  require 
an  examination  into  the  motives  of  tho  man,  his  habits  and  char- 
acter, his  domestic,  social,  political  and  business  relations,  for  a 
series  of  years,  and  the  answer  will  depend  in  the  end  upon  the 
weight  of  evidence  in  favor  of  one  of  two  or  more  places.  It  is  evi- 
dent that,  with  the  increasing  number  of  those  who  live  each  year 
in  different  places,  the  increased  facilities  for  travel,  and  the  great 
temptation  to  escape  taxation  by  a  change  of  domicile,  cases  of  the 
latter  description  are  becoming  more  common. 

It  is  said  to  be  difficult,  if  not  impossible,  to  givo  an  exact  and 
comprehensive  definition  of  domicile.  No  test  which  can  safely  be 
applied  to  all  cases  has  yet  been  established.      In  Lyman  ▼.  FUke, 
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17  Pick.  231,  234,  it  was  said  that,  ''in  general  terms,  one  may  be 
designated  as  an  inhabitant  of  that  place,  which  constitutes  the 
principal  seat  of  his  residence,  of  his  business  pursuits,  connec- 
tions, attachments,  and  of  his  political  and  municipal  relations.  It 
is  manifest,  therefore,  that  it  embraces  the  fact  of  residence  at  a 
place,  with  the  intent  to  regard  it  and  make  it  his  home.  The  act 
and  intent  must  concur,  and  the  intent  may  be  inferred  from 
declarations  and  conduct."  ''But  such  an  election  to  be  taxed  in 
one  town,  rather  than  another,  is  only  one  circumstance  bearing 
upon  the  question  of  actual  habitancy,  and  to  be  taken  in  connec- 
tion with  the  other  circumstances,  to  determine  the  principal  fact" 
In  Sears  v.  Boston^  1  Mete.  250,  it  was  declared  that  "actual  resi- 
dence, that  is,  personal  presence  in  a  place,  is  one  circumstance  to 
determine  the  domicile,  or  the  fact  of  being  an  inhabitant;  but  it 
is  far  from  being  conclusive.  A  seaman  on  a  long  voyage,  and  a 
soldier  in  actual  service,  may  be  respectiyely  inhabitants  of  a  place, 
though  not  personally  present  there  for  years.  It  depends  there- 
fore upon  many  other  considerations  besides  actual  presence."  In 
Briggs  v.  Rochestery  16  Gray,  341,  it  was  said  that  "  the  words 
'  where  he  shall  be  an  inhabitant  on  the  first  day  of  May,'  mean 
where  he  shall  have  his  home  on  that  day."  In  Otis  y.  Boston,  12 
Cnsh.  49,  that  "a  man  is  properly  said  to  be  an  inhabitant  where 
he  dwelleth  and  hath  his  home."  In  Ahington  v.  North  Bridge- 
watery  23  Pick.  170,  177,  178,  that  "  it  depends  not  upon  proving 
particular  facts,  but  whether  all  the  facts  and  circumstances  taken 
together,  tending  to  show  that  a  man  has  his  domicile  or  home  in 
one  place,  overbalance  all  the  like  proofs,  tending  to  establish  it 
in  another;"  and  that  "if  we  adopt  tiie  definition  from  the  Con- 
stitution, which  seems  intended  to  explain  the  matter  and  put 
it  beyond  doubt,  it  will  be  found,  on  examination,  to  be  only  an 
identical  proposition,  equivalent  to  declaring,  that  a  man  shall  be 
an  inhabitant  where  he  inhabits,  or  be  considered  as  dwelling  or 
having  his  home,  where  he  dwells  or  has  his  home.  It  must  often 
depend  upon  the  circumstances  of  each  case,  the  combinations  of 
which  are  infinite.  If  it  be  said  to  be  fixed  by  the  place  of  his 
dwelling-house,  he  may  have  dwelling-houses  in  different  places; 
if  it  be  where  his  family  reside,  his  family  with  himself  may 
occupy  them  indiscriminately,  and  reside  as  much  in  one  as 
another;  if  it  be  where  he  lodges  or  sleeps  {per  noctat),  he  may 
lodge  as  much  at  the  one  as  the  other.    See,  also,  Thorndike  y. 
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Boston,  1  Mete.  242,  245;  Harvard  College  v.  Gore,  b  Pick.  370; 
Blanchard  v.  Stearns,  5  Mete.  298;  Opinion  of  Justices^  id.  587; 
Williams  v.  Roxhury,  12  Gray,  21. 

It  is  evident  tliat  the  choiee  of  the  tax  payer,  as  between  two 
places  of  residence,  is  an  element  tx)  be  considered  in  determining 
which  is  the  real  domicile;  but  a  choice  in  favor  of  one  place  will 
not  be  permitted  to  control  a  preponderance  of  evidence  in  favor  of 
another.  The  place  of  domicile,  upon  which  so  many  important 
municipal  obligations  and  privileges  depend,  is  not  left  by  the  law 
to  the  choice  of  the  citizen,  except  only  as  such  choice  may  give 
character  to  existing  relations  and  accompanying  acts  of  residence 
which  are  not  in  conflict  with  it.  As  between  different  places,  it 
may  depend  on  a  mass  of  evidence,  which  will  generally  include  as 
one  of  its  items  the  declared  intention  and  choice  of  the  party 
himself.  The  weight  to  be  given  to  that  intention,  however  honest, 
will  depend  largely  upon  the  condition  of  all  the  evidence.  If  the 
evidence  be  equivocal  and  uncertain,  then  the  choice  may  be  suffi- 
cient to  turn  the  scale;  if  the  weight  of  it  be  one  way,  then  la 
opposite  intention  or  wish  will  be  of  little  or  no  avail.  Holmes  v. 
Greene,  7  Gray,  299. 

The  true  rule  was  plainly  recognized  in  Ohenery  v.  WaUhamj  8 
Onsh.  327.  The  judge  was  there  asked  by  the  plaintiff,  who 
sought  to  recover  back  a  tax  paid  to  the  defendant,  to  rule  that  if 
the  true  dividing  line  between  the  two  towns  passed  through  aa 
integral  portion  of  the  dwelling-house  occupied  by  him  and  hii 
family,  then  he  had  a  right  to  elect  in  which  town  he  wonld  be 
assessed  on  his  personal  property  and  become  a  citizen.  This  mu 
refused,  and  it  was  ruled  that  if  the  house  was  so  divided  by  the 
line  as  to  leave  that  portion  of  it,  in  which  the  occnpant  mainly 
and  snbstantially  performed  those  acts  and  offices  which  character- 
ized his  home  (such  as  sleeping,  eating,  sitting  and  receiving  visit- 
ors) in  one  town,  then  the  occupant  would  be  a  citizen  of  that 
town,  and  no  right  of  election  would  exist;  and  that,  if  the  home 
was  so  divided  by  the  line  as  to  render  it  impossible  to  determine 
in  which  town  the  occupant  mainly  and  substantially  performed 
the  acts  and  offices  before  referred  to,  then  the  occupant  would 
have  a  right  of  election,  and  his  election  would  be  binding  on  both 
towns.  The  rule  thus  laid  down  was  declared  by  the  full  court  to 
be  sufficiently  favorable  to  the  plaintiff,  on  the  question  of  hit 
right  to  elect. 
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In  the  law  of  domicile,  it  is  settled  that  a  person  can  have  but 
one  domicile  at  the  same  time,  for  the  same  purpose;  that  domicile, 
OQce  acquired,  remains  until  a  new  one  is  acquired ;  and  that  a  new 
one  is  acquired  only  by  a  clear  and  honest  purpose  to  change, 
'whioh  ifl-earried  into  actual  execution.  Applying  these  maxims  to 
the  facts,  in  all  disputed  cases,  it  is  the  duty  of  the  court  to  sub- 
mit each  case  to  the  jury  with  instructions  adapted  to  its  peculiar 
aspects. 

Upon  a  careful  examination,  we  are  satisfied  that  the  instruc- 
tions here  requested,  so  far  as  they  were  not  substantially  given  by 
the  judge  in  his  charge,  were  properly  refused.  The  jury  were  told 
that  the  plaintiff  must  proye  all  the  facts  necessary  to  make  out  his 
case,  including  the  fact  that  he  was  not  an  inhabitant  of  Boston, 
on  the  Ist  of  May,  1876.  They  could  not  hare  been  properly 
instructed  that  he  was  'prima  fade  such  inhabitant  '^  if  he  and  his 
family  were  on  that  day  living  in  a  house  of  his  own,  in  the  same 
way  in  which  he  had  lived  in  Boston  during  those  years  in  which 
he  admits  he  had  been  a  taxable  inhabitant  of  Boston,"  for  such 
instruction  was  calculated  to  mislead  the  jury  by  excluding  from 
their  consideration  the  evidence  of  inhabitancy  acquired  in  Lan- 
caster. It  would  be  stating  a  conclusion  from  one  item  of  evidence 
bearing  on  the  question,  which  is  not  in  itself  conclusive.  The 
third  request  was  tlierefore  properly  refused. 

The  fourth  and  seventh  requests  were  embraced  in  the  instruc- 

.  tions,  **'  that  the  mere  intention  of  purpose  formed  or  expressed  to 

change  his  home  is  not  enough;    he  must  do  something  which 

actually  works  a  change  of  home.     The  act  of  change  and  the 

intention  must  concur." 

The  first  part  of  the  fifth  request  was  given,  and  the  judge 
was  not  required  to  give,  the  definition  of  ^' home  "  contained  in 
the  last  part.  The  principal  place  of  abode  of  a  man  and  his 
family,  when  it  is  only  a  temporary  abode,  is  not  his  home  in  the 
sense  here  required. 

The  sixth  request  was  properly  refused,  because  the  single  fact 
of  residence  on  the  first  of  May,  in  the  {>opular  meaning  of  that 
word,  is  not  conclusive  on  the  question  of  inhabitancy  or  domicile. 

The  eighth  request  was  for  an  instruction  that  the  facts  therein 
recited  were  conclusive  on  the  question  of  domicile,  and  left  out  of 
view  all  the  evidence  in  the  case  which  might  possibly  control  those 
iacts.     It  was  properly  refused. 
Vol.  XXVI.  — 83 
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The  instractions  which  were  giveo  to  the  jury  recognize  in 
whole  tenor  the  rules  of  law  applicable  to  the  facts  in  this 
And  the  report  does  not  reserve  to  the  defendant  the  right  to  except 
to  the  phraseology  of  each  sentence  in  the  instractions  given  to 
the  jury,  bnt  only  the  question  whether  there  was  error  in  the 
rulings  on  evidence  which  were  excepted  to,  or  in  the  refosals  to 
instruct  the  jury  as  requested  by  the  defendant 

[A  question  of  evidence  oniitt^.] 

Judgm&nt  on  ike  imtHcL 


Habbist.  iPgODBUFR 

(IM  Mwi.  SO^.) 

(hmrad  —  Mrvieei  in  traMng  raee-Jkarm, 

A  Hen  mmj  be  maintalDed  for  the  expeoae  and  skill  bestowed  l» 
herae  for  illegally  mnning  raeee  fdr  bets  and  wagers. 

REPLEVIN  of  a  mare.  The  defendant  claimed  to  Ii^aiQ  a  lien 
upon  the  mare  by  reason  of  her  having  been  pLced  by  Iief 
owner  in  his  hands  to  be  kept^  trained  and  improved  for  running 
races  for  bets  and  wagers  in  Massachusetts,  and  she  #a8  so  used 
while  in  the  defendant's  possession.  The  judge  rvtied  that  the 
defendant  had  no  lien^  and  found  for  the  plaintiff.  The  defend* 
ant  excepted. 

S.  </.  Thomas,  for  defendant. 

D.  F,  Cranef  for  plaintiff. 

Gray,  0.  J.  Upon  the  facts  found  by  the  jnA^^  below,  the 
defendant  had  a  lien  upon  the  mare  in  his  possession,  for  the 
expense  and  skill  bestowed  in  improving  and  training  her  so  as  to 
be  in  condition  to  run  at  races.  Sevan  v.  Wat^Sy  3  Gar.  &  P. 
520 ;  8.  c.  Mood.  &  Malk.  235  ;  Scarfe  v.  Morgan^  i  M.  ft  W.  270, 
283  ;  Forth  v.  Simpson,  13  Q.  B.  680  ;  2  Kent's  Coiu.  634,  635.  It 
may  well  be  doubted  whether  the  fact,  that  the  mare  was,  as  the 
defendant  knew,  to  he  illegally  used  to  run  for  bets  and  wagen^ 
and  was  so  used  while  in  the  defendant's  possessioo,  made  the  con* 
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tract  for  training  her  illegal ;  and  it  is  quite  clear  that,  even  if  the 
parties  were  in  pari  delicto,  potior  est  conditio  possidentis,  and  the 
law  will  not  assist  the  plaintiff  to  obtain  possession  of  the  mare, 
without  paying  the  defendant  for  his  service  nnder  the  executed 
contract,  by  which  the  general  owner  had  voluntarily  transferred 
to  the  defendant  a  special  property  in  the  mare.  Scarfs  v.  Mor» 
goHy  4  M.  &  W.  281, 282 ;  Eir^/  v.  Green,  6  Allen,  139  Cranson  y. 
ffass,  107  Mass.  439,  441 ;  9  Am.  Rep.  46. 

jBxceptions  sustained. 


FiSKB  V.  ToLMAir. 

{hneeifanee  of  land  aubjed  to  a  mortgage  —  liabiUtjf  of  graniUe, 

A  grantee  aooeptad  a  deed  conditioned  to  be  subjected  to  a  specifled  mort- 
gage, '*  which  is  part  of  the  above-named  coosideration."  Held^  that  thiadid 
not  imply  a  promise  on  his  part  to  pay  it.    {8es  note,  p.  660.) 

CONTRACT  for  breach  of  an  agreement  to  pay  a  mortgage  upon 
land  conveyed  by  the  plaintiff  to  the  defendant.  The  deed, 
after  stating  the  consideration,  contained  the  following  :  ^'  Sub* 
ject,  however,  to  a  mortgage  held  by  the  Lowell  Five  Gent  Savings 
Bank,  of  $7,000,  which  is  part  of  the  above  named  consideration/' 
The  defendant  had  judgment,  and  the  plaintiff  excepted. 

R.  Jf.  Morse,  Jr.,  for  plaintiff. 

R.  D.  Smith  {H.  H.  Sprague  with  him),  for  defendant 

Endicott,  J.  It  is  settled  in  this  Commonwealth,  that,  where 
land  is  conveyed  in  terms  subject  to  a  mortgage,  the  grantee  does 
not  undertake,  or  become  bound  by  the  mere  acceptance  of  the 
deeil,  to  pay  the  mortgage  debt.  In  the  absence  of  other  evidence, 
the  deed  shows  that  he  merely  purchased  the  equity  of  redemption. 
Strong  r^. Converse,  8  Allen,  657 ;  Z^rwry  v.  Tremont  Improvement 
Co,,  18  Allen,  168.  He  is  indeed  interested  in  its  payment, 
becanae  it  is  an  incumbrance  on  the  lahd  of  which  he  is  the  owner ; 
but  ht>  has  entered  into  no  obligation,  express  or  implied,  to  payit^ 
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«Dd  if  he  parts  with  his  title  he  uo  lon^r  has  any  interest  in  ito 
payment. 

But  if  a  grantee  takes  a,  deed,  containing  a  atipnlation  that  the 
land  is  subject  to  a  mortgage  vhich  the  grantee  assumes  or  agrees 
to  pay,  a  dnty  is  imposed  on  him  by  the  acceptance,  and  the  law 
implies  a  promise  to  perform  it,  on  which  promise,  in  case  of  fail- 
ure, assumpsit  will  lie.  Fike  v.  Brown,  7  Gush.  133  ;  Bramamr. 
Dowse,  12  id.  227  ;  Jeicett  v.  Draper,  6  Allen,  434 ;  Furnae  t.  Di^- 
gin,  119  Mass.  500;  20  Am.  Bep.  341. 

Id  the  case  at  bar,  there  is  no  such  stipulation  in  the  deed.  TIk 
nominal  consideration  is  til, 000,  and  the  conveyance  id  ma4e 
"  Subject,  however,  to  a  mortgage ....  of  t7,000,  which  is  part  of 
the  above-named  consideration."  A  promise  to  pay  the  raorlgaftr 
debt  cannot  be  inferred  from  the  acceptanee  of  the  deed,  on  tite 
ground  that  the  clause  contains  this  reference  to  the  consideration. 
Taken  by  themselves,  the  words  do  not  necessarily  imply  any  obli- 
gation to  be  performed  by  the  grantee.  They  are  to  be  considemi 
rather  as  additional  words  of  recital  'or  description,  showing  that 
the  whole  amount  of  the  consideration  was  not  paid  or  intrnded  to 
be  puid,  but  that  the  grantee  had  purcliased  only  an  equity  of 
redemption.  And  this  is  confirmed  by  the  statement  in  the  bill  of 
exceptions,  that  the  value  of  the  equity  in  tliia  land,  as  estimated 
by  the  parties,  when  exchanged  for  other  land,  was  (4,500  only. 
This  sum  representod  the  amount  paid  by  the  grantee.  See  Tnt- 
ter  v.  Hughes,  3  Kern.  74  ;  Belmoni  v.  Coman,  28  N.  Y.  438. 

Exceptions  overruled. 

Ncm  Br  Tn  BBFoarrm.— Tike  doetrine  of  the  principal  com  mi  held  In 
lofiie.  48  N.  Y.  SGI,  ItwM  there  held  that  an  KBDounaanieDt  made  upon  a 
of  persona]  propertj'.  that  It  Is  sold  subject  toscbattel  moitxaKe.  and  thati 
vUl  hsvf  (ocnmply  with  iheconditlotwUiereor,  doranotlmpoaea  peraonalot 
a  jiurchowr  wliu  hears  and  anenta  to  the  anuouocement,  and  ao  action  oai 
lalned  againM  lilni  to  recover  Ihe  amount  ■ecnred  bj-  the  mortgace.  Tlw  court  aald:  "K 
X  deed  or  real  ixtltXe  t>e  ruxvpted.  containInK  a  declaration  that  the  pnmlars  are  i  iimimi^ 
•abject  to  a  moitcnge  which  the  purchaser  amumea  to  parua  part  of  the  imiiliai  |«ha 
it  baa  been  held  that  the  purchaacr  becomes  thereb7  bound,  not  onl;  to  the  Tender.  Vtt  la 
(he  martEBKee.  for  the  pafment  of  the  mortsage  debt.  But  the  mar  fact  of  Qm  vttnr^- 
ance  of  land,  Biibjei-t  to  an  outataudlDg  mortKaire,  mate*  no  llabilllr  on  the  pan  t4  Ike 
purchatier  topB>-lhB  inortfta^,"    Sw,  alw,  TnittrTT.  Hunhrt,  12  N.  T.  Tt. 

In  ffrirt  *.  Trr,I,i,Ml,  Feb  14,  l»n>,  3  N  J .  Law  J .  80,  the  Vlce-Chanodlor  of  Be»  Jenff 
held  that  "where  the  purchaserof  land  Incumbered  bj a  mor^n^  airrem  to  p«y  a  par- 
tfcutor  Bum  as  piin-h  use-money,  and  on  the  eiecutton  of  Che  oootract  the  amonnl  of  lb* 
mnrttraae  ii  dedurted  from  Ihe  consideration  and  the  land  conTered  «ub}«M  tft  ibe  moat. 
nee,  the  purchaser  ii  bound  tn  par  the  mnrlKafle  debt,  whether  he  agreed  ia  doviv 
express  words  or  not."  These  are  the  words  of  thf  oQola]  arllabna  prepared  by  IbreaaV 
and  may  hn  tnki'n  *a  eicTiresalng  predady  the  doctrine  of  the  case.    The  N.  J.  lam  I. 
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ctKKBoenUng  on  this  dedaioo,  Mid :  **  The  result  of  the  case,  however,  was  such  as  to  show 
_rt»  toe  <loctiio«  will  be  oonflned  to  cases  which  comply  exactly  with  the  condiUons  there 
expressed.  It  was  held  that  the  words  '  free  of  all  incumbrazioes  except  mortgage  fur 
$8,000  part  of  pardiase-money,*  were  not  sufficient  to  OTsrocmie  the  force  of  the  receipt  in 
fun  at  the  beginning  of  the  deea,  and  the  decree  for  the  deficiency  was  refused .  We  voiture 
to  suggest  that  the  doctrine  of  this  case  must  be  confined  to  cases  in  which  the  amount  of 
tlie  mortgcge  Is  really  a  part  of  the  purchase-money  agreed  on,  and  is  actually  retaine<l 
set  apait  for  the  purpose  of  psying  the  mortgage.  It  is  now  definitely  settled  that 
liability  of  the  purchaser  to  the  holder  of  the  mortgage  arises  wholly  out  of  his 
lability  to  the  mortgagor  and  if  he  is  bound  in  equity  to  him  to  pay  the  mortgage,  then  he 
■ii^  as  wen  be  compelled  to  pay  it  to  the  mortgagee ;  and  it  is  Tery  dear  Uiat  If  two 
people  reaUy  agree,  upon  the  sale  of  a  piece  of  land,  that  tiie  amount  to  be  paid  includes 
ttM  mortgage  and  Uie  buyer  holds  back  that  much  of  the  price  as  a  fund  to  meet  the  mort- 
jagst,  he  ought  to  use  that  money  for  that  purpose  and  could  be  compelled  to  do  so ;  but 
a*  a  matter  of  fact  this  is  not  the  meaning  of  a  purchase  of  land  subject  to  a  mortgage 
there  is  no  express  agreement  to  pay  it.  The  real  meaning  of  the  transaction  Ik 
the  equity  of  redemption  is  sold .  The  purchaser  takes  the  burden  of  the  mortgage  9c> 
as  the  land  will  go,  but  no  further.  The  land  becomes  the  primary  fund.  Jumd.  v. 
7  Paige,  591  The  equity  is  all  the  seller  has  to  sell ;  both  parties  suppose  that  the 
will  satisfy  the  mortgage,  and  it*  is  not  to  be  lightly  presumed  that  the  buyer  means  to 
the  biirden  of  the  bond  upon  himself.  The  consideration  named  in  the  deed  is  not 
^aaeioBiwe  as  to  what  the  real  consideration  was  ;  it  is  natural  enough  to  add  the  amount 
«f  the  mortgage  to  the  value  of  tiie  equity  in  stating  the  coxmideration,  without  reflectinir 
oonsequences  of  a  literal  construction  of  that  act,  and  the  force  of  this  circum- 
Is  always  badanced  by  the  receipt  in  full  which  the  deed  contains.  We  think  It  will 
be  found  that  the  New  York  cases,  iir  which  it  is  held  that  one  who  buys  subject  to  a  mort- 
gage without  assuming  it.  Is  not  liable  for  any  deficiency,  have  expressed  the  real  intention 
ef  the  parties  in  most  transactions  of  that  kind.  See  Murray  ▼.  Smithy  1  Duer.  412 ;  ;S£«5- 
MfiK  V.  Han,  29  Barb.  QSUr 

A  group  of  very  recent  Pennsylvania  cases  hold  the  doctrine  of  the  principal  case. 
Ifoofv  s  Apt»iU  Pennsylvania  Supreme  Court,  March  3,  1879 ;  19  Alb.  Law  Jour.  257  :  The 
clause  hi  a  deed  of  conveyance  *'  under  and  subject"  to  a  mortgage,  or  other  Incumbrance, 
is  a  covenant  of  indemnity  only  as  between  grantor  and  grantee,  for  the  protf>ction  of  the 
former,  unless  there  be  an  express  agreement  to  pay  the  incumbrance,  or  an  agreement 
may  be  implied  from  the  circumstances.  Sharswood,  J.,  says :  *' An  examination  of  the 
cases  which  have  been  decided  on  the  legal  effect  of  such  a  clause  in  a  conveyance  shows, 
we  think.  tl»at  unless  then*  exist  special  circumstances  to  raise  a  covenant  to  pay 
thf  iiKJumbrance.  it  amounts  onlj' to  an  iiulemnity  to  the  vendor.  In  the  lanj;uage  of 
tho  opinion,  '  tlie  vendee  makes  the  debt  liis  own,  as  between  him  and  the  vendor,  for  his 
protection.'  'We  have  no  cases,' sa^  a  Mr.  Just  ice  Strong,  in  Bxithcv.  Guwmnf,  I'JWrig^ht, 
518,  '  that  are  not  reconcilable  with  the  ('.o<triiie  that  one  who  purebases  expressly  subject 
to  an  incumbrance  as  between  the  vendor  nnd  liimself,  makes  the  debt  his  own,  and  assume>{ 
to  protect  the  vendor.'  Tihuik  v  (;<  ri>:,ii,,  5  W.  &  S.  'Xi,  30  ;  IVclhcr  v.  Physii%  r>  IJarr.  193  ; 
Krim  v.  f{<th'M»ni.  11  TInrris,  irjC):  ^ivtuh mti  y .  Sin  it  Jt,  4  P.  1''.  Smith,  130;  2\n/!ory.  l^e^ton, 
29id.  4^W  Wli-.'n'vrr  i'  lias  I »rcii  construed  as  a  eovenant  tojuiylh^*  im-umbrance,  whicli 
can  enure  to  the  use  of  Iho  ineumbr.incer.  and  on  which  he  can  sue  either  in  his  own  name 
or  that  of  the  vendor,  there  has  been  an  agn-ement  to  pay,  either  express  or  implied,  from 
the  circumstances  Such  an  im[)Iicatlon  arises  in  most,  rases  where  there  is  a  sale  by  a 
venior  under  artieK»s  subject  to  the  payment  of  the  unpaid  purchase-money. 

Why  should  a  covenant  be  expressed  from  these  words  from  the  vendee  to  the  viMnlor,  to 
do  more  than  pi-<>t.eft  the  latter  from  loss?  If  there  is  no  existing  persona]  lialiilityin 
the  vendor  l)V  r-'ii^'on  of  his  bond  or  promise  under  which  he  can  be  coinp«'llcd  to  ii.i>  if  the 
mortgaged  pr»Mnis4's  pn»ve  insufficient,  what  reason  is  there  that  he  .should  "xai-t  a  cove- 
nant from  his  vendee  tor  the  Iwnetit  of  a  stranger  f  If  .sucJj  pei-sonal  linbility  do«M  exist, 
why  should  he  exa'*t  any  thing  more  than  indemnity?  Sun*ly.  then,  .^oinctiiiicj:  st-  uild  ai>- 
pear  to  create  the  inf<"rence  of  such  a  covenant.  The  words  '  under  a?id  snh.jt'i-t  '  in«})ort 
DO  such  thing.  They  import  that  the  vendee  takes  the  land  in<-nMd>rrt'd.  and,  at  most,  that 
t.'iking  it  at  on  agreed  considei"ation,  which  inchuh's  the  incumbrances,  he  will  indein- 
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nify  the  vendor  to  the  extent  of  that  consideration,  fn  the  aanie  manner  as  tf  it  had  been  paid 
in  cash  and  so  applied  at  the  time.  It  is  unwise  to  give  an  artiitrai7,  artiflcial  meaniaglo 
words  commonly  used  in  contracts  and  conveyances,  and  thus  entrap  parties  into  eQgsc»- 
ments  into  which  they  had  no  reason  to  suppose,  in  the  common  use  <^  languaiee,  thcj 
were  entering."' 

Thomas  v.  WUthank^  in  the  same  court  of  the  same  date :  In  an  acUon  by  a  remote  as- 
signee of  the  grantor  of  land  '*  under  and  subject  to  the  payment"  of  a  mortgage  debt^  Ml 
that  in  the  absence  of  an  express  or  necessarily  implied  agreement,  a  grantor  '*  under  ssd 
subject"'  enters  into  no  covenant  of  indemnity  with  any  one  save  his  Immedista  gnuitor. 

Sarmiel  v.  Pcytntu  in  the  same  court  of  the  same  date :  If  the  first  grantee  from  the  partj 
creating  an  incumbrance  is  not  liable  personally  on  the  implied  assumpsit  raised  1^  th» 
words  '*  under  and  subject  to  the  payment  of  a  certain  mortgage  debt "  contained  in  (h» 
habendum  of  a  deed,  no  subsequent  grantee  can  be  held  liable  witiiout  his  own  espna 
agreement. 

In  Ituntrance  Company  v.  Addiekn^  decided  by  the  Philadelphia  Common  Pleas,  Jaaosiy 
6, 1878,  it  was  held  that  a  vendee  of  premises  **  under  and  subject "  to  a  mortgage,  is  not 
personally  bound  for  the  mortgage  debt  if  it  was  agreed  at  the  time  of  purchaaQ,  tiist  he 
should  not  be  so  liable.  Since  Mootc'h  AppeaJU  supra,  this  decision  would  be  iinnnin— ij 
for  the  vendee  would  not  be  liable  under  that  clause,  even  if  it  had  not  been  riprrerij  os- 
derstood  and  agreed  that  he  should  not  be  liable.  Some  difficulty  would  arise  were  it  not 
for  that  decision,  we  should  suppose,  in  proving  such  a  parol  agreement  to  vary  the  deed. 

The  court,  however,  said :  "  Is  it  not  then  clear  from  all  the  authorities  that  a  vendee  of 
premises,  subject  to  a  mortgage  already  on  the  land,  is  not  bound  personally  for  the  inort> 
gaged  debt  if  it  be  agreed  at  the  timeof  purchase  that  he  shaU  not  be  so  liable  f  SuchhsV' 
ing  been  the  agreement  in  the  case  before  us,  aocoi^Ung  to  the  defendant's  allegitins, 
surely  it  was  proper  to  receive  the  evidence  offered  to  sustain  the  allegation.  TIm  psper 
to  reform  the  deed  was  evidence  to  the  same  point,  and  was  hence  properly  admitted. 
This  evidence  being  uncontradicted,  conclusively  rebutted  tiie  supposed  assumption  of  the 
mortgage  debt'  in  the  deed  ;  the  court  could  not  do  otherwise  than  direct  a  verdict  for  the 
defendant.  l*hat  such  evidence  may  be  admitted  to  correct  a  mistake,  and  show  the  trae 
nature  of  the  transaction,  though  it  even  contradict  the  deed,  it  is  now  too  late  to  qusstloa: 
I/ipz>iMcott  V.  IF7iiti7ini(,  2  Norris,  244;  GreenevxUt  v.  Kofitie^  4  Weekly  Notes  of  Cases,  497." 

In  Crawford  v.  Edwards^  83  Mich.  854,  it  was  held  that  where  a  grantee  accepts  a  deed 
conveying  lands  subject  to  a  mortgage,  and  providing  that  he  shall  assume  and  pay  the 
mortgage,  the  mortgagee  may  treat  both  the  mortgagor  and  his  grantee  as  principal  debt- 
ors, and  may  have  a  personal  decree  against  either  or  botli,  upon  the  principle  that  the 
creditor  is  entitled  to  the  benefit  of  aU  collateral  obligations  for  the  payment  ci  the  deht. 
Citing  Corbett  v.  WcUerman,  11  Iowa,  86;  CurtU  v.  2^/i«r,  9  PaL  435;  i7o/*s  .Appeal,  M 
Penn.  St.  205. 

A  promise  by  the  grantee  to  the  grantor  to  pay  a  mortgage  debt,  as  part  of  the  par- 
chase-money  of  the  land  conveyed,  does  not  render  the  grantee  surety  for  the  grantor, 
but  as  between  the  parties  the  grantee  is  the  principal  debtor,  and  the  grantor  the 
surety.    Huylerr,  Atwood^  86  N.  J.  Eq.  504. 

If  the  grantee,  having  assumed  to  pay  a  mortgage  as  part  of  the  purchase-prloe,  as 
it  shall  fall  due,  fails  to  do  so,  and  the  mortgagor  pays  the  interest  falling  due,  the  latter 
may  maintain  assumpsit  against  the  grantee  therefor.  Pike  v.  Brown ^  7  Cush.  1SX  B«t 
on  a  promise  made  to  the  vendor  by  the  purchaser  of  an  equity  of  redemptioo  to  asnns 
and  cancel  the  mortgage,  no  action  lies  by  the  mortgagee.  Mellen  t.  WlmppU,  lGtv« 
817. 

The  assumptioB  by  a  grantee  of  a  portion  of  certain  mortgage  debts  as  part  of  theooa- 
sideration,  makes  the  amount  so  assumed  the  personal  debt  of  the  grantee,  bat  not  the 
residue,  and  a  general  payment  by  him  on  the  mortgage  debts  most  be  first  appllad  to  the 
portion  so  assumed.    .S/i}/d«r  v.  RobinMrit  86  Ind.  811. 

Where  a  vendee  of  land  has  assumed  to  pay  a  mortgage  thereon  as  pari  of  the  coMld* 
eration,  and  afterward  sells  the  premises  to  another  with  the  like  provisioa,  the  moitga> 
gor  is  entitled  to  the  benefit  of  the  undertaking  of  the  second  grantee,  in  the  same  man- 
ner as  if  it  had  been  contained  in  a  deed  directly  from  him  to  siKdi  second  grantee.  7>irrvi 
V.  Bank  of  Orleatis,  9  Pal.  640. 
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The  purchaser  of  a  mere  equity  of  redemption  purchases  a  ri|;ht,  and  does  not  assume 
an  obligation  to  redeem,  and  may  at  his  pleasure  give  up  the  mortgaged  premises  in  satis- 
faction of  the  incumbrance.  He  is  liable  to  the  extent  of  the  value  of  the  promisee  and 
not  beyond  it.  But  if  by  the  terms  of  the  sale  the  mortgage-money  is  to  be  taken  as  a  part 
of  the  consideration,  equity  raises  upon  the  conscience  of  the  purchaser  an  obligation  to 
indemnify  the  mortgagor  against  the  mortgage  debt;  and  if  the  debt  be  afterward  paid 
by  the  mortgagor,  equity  will  compel  the  purchaser  to  refund  the  money  so  paid.  Here 
the  language  was,  **  the  said  lots  are  conveyed  subject  to  the  payment  of  a  certain  mort- 
gage,^* etc.,  **  which  said  mortgage,  or  the  amount  thereof ,  is  computed  assomuchoit 
the  consideration,"  etc.    Tlchewfr  v.  Dodd^  4  N.  J.  Eq.  454 . 

In  an  action  of  foreclosure,  which  under  the  Missouri  statutes  is  a  proceeding  at  law,  it 
was  held,  where  a  grantee  had  purchased  premises  by  a  conveyance  redtlng  Uiak  part  of 
tiie  consideration  was  the  payment  of  a  mortgage  on  the  premises,  that  the  grantee  waa 
liable  for  a  deficiency .  The  court  said:  *"  The  equitable  doctrine  of  subrogation  can  have 
no  application  for  the  reason  that  the  petition  is  not  in  the  nature  of  a  bill  in  equity,**  eta. 
Mofon  T.  Bartuird ,  86  Mo.  384. 

It  was  held  by  the  New  York  Supreme  Gourt,  Second  Department,  in  Mever  t.  Lathrop^ 
10  Hun,  06,  that  although  when  a  grantee -of  property  assumes  the  payment  of  a  mortgage 
then  existing  thereon,  he  becomes,  in  equity,  as  between  himself  and  the  grantor,  the 
prindpal  debtor,  and  the  grantor  is  r^arded  as  a  surety ;  3'et  the  rights  of  the  mortgagee 
are  not  affected  thereby,  and  as  to  him  the  mortgagor  still  continues  to  be  the  prindpal 
debtor,  and  the  liability  of  the  latter  to  him  is  not  affected  by  an  extension  of  the  time  of 
payment  of  the  mortgage  given  to  the  grantee.  This  case  was  affirmed  by  the  Court  of  Ap- 
peals. 78  N.  Y.  816. 

But  in  Cfiftfn  v.  DavUs,  8  Hun,  tXi,  in  the  New  York  Supreme  Court,  First  Department,  it 
was  held,  where  the  grantee  had  assumed  the  payment  of  a  mortgage  put  on  the  prem- 
tws  by  his  grantor,  and  the  holder  of  the  mortgage  agreed  with  the  grantee  to  extend  tha 
time  of  payment  of  the  mortgage,  with  the  oiatmMis  understanding  that  it  should  remain 
In  every  other  respect  unaffected  by  the  agreement;  that  the  mortgagor  was  discharged 
firom  any  liability  for  deficiency .    Affirmed  by  the  Court  of  Appeals,  78  N.  Y.  S1&. 

These  two  Supreme  Court  decisions  being  in  fiat  conflict,  the  affirmance  of  both  In  the 
appellate  court  would  snem  singular,  but  is  accounted  for  by  the  fact  that  in  the  farmer 
the  affirmance  is  put  on  a  ground  entirely  distinct  and  apart  from  the  question  under 
consideration,  and  tiliis  question  was  not  referred  to.  But  in  the  latter  case  the  court 
explicitly  hold  that  '*the  rights  of  the  parties  in  this  case  are  to  be  determined  by  the 
rales  governing  the  relation  of  principal  and  surety.**  CitlDg  Flotoer  v.  Lance^  60  N.  Y. 
€0&.  The  decision  in  CcUrx)  v.  Daviw  must  therefore  be  held  to  overrule  Meytr  t.  Lathrop 
on  the  point  under  our  consideration. 

The  case  of  Lawretiee  v.  Fox,  20  N.  Y.  268,  has  made  some  disturbance  on  this  question. 
The  plaintiff  in  that  case  proved  that  one  Holly  made  a  loan  of  money  to  the  defendant, 
stating  that  he  was  indebted  to  the  plaintiff,  and  directing  Holly  to  pay  to  the  plaintiff  on 
the  next  day  the  sum  loaned,  and  this  action  was  brought  to  recover  the  money.  Judge 
GaAT  says,  ^*if  a  promise  is  made  to  one  for  the  benefit  of  another,  he  for  whose  benefit  it 
Is  made  may  bring  an  action  for  its  breach .  **  While  the  result  of  Judge  Gbat*8  opinion 
•  was  concurred  in  by  a  majority  of  the. court,  only  three  of  his  seven  associates  concurred 
in  the  remark  quoted  above,  two  others  concurring  In  the  result  on  the  ground  that  the 
promise  must  be  regarded  as  made  through  the  medium  of  his  agent,  whose  action  he 
could  ratify.    Two  judges  dissented. 

From  an  elaborate  article  in  the  Albany  Law  Journal,  vol.  18,  page  8698,  we  extract  tlie 
following  on  the  subject  of  *'  Actions  on  Promises  made  for  the  Benefit  of  a  Third  Person:* 

*'  Chancelior  Walwortb  was  of  opinion  that  provisions  in  conveyances  of  real  estate 
whereby  the  grantee  assumes  the  payment  of  an  existing  mortgage  on  the  property,  are 
not  promises  for  the  benefit  of  athird  person  ;  but  rather  agreements  to  exonerate  the 
grantor  from  liability  on  account  of  the  mortgage.  'If  there  was  no  liabUity  on  the  part 
of  the  grantor  to  pay  the  mortgage,  a  coveoaet  by  the  grantee  to  satisfy  It  could  not,  the 
cliancellor  held,  be  enforced  by  the  holder  of  the  mortgage  against  the  grantee.  King  ▼. 
WhUelv,  *0  lP»*8«i  **8.    This  view  was  approved  by  the  Court  of  Appeals  In  Trtttter  ▼• 
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JEluglteB,  2  Kern.  74,  and  the  nune  Tiew  is  taken  in  fytrd  ▼.  Doarid,  1  Boew  aee  p.  <0^  ani 
In  DootlWe  ▼.  Naylor^  2  Bosw.  see  p.  05. 

Bm  in  Burr  T.  Beers,  M  N.  Y.  178,  a  veiy  different  view  ie  taken  of  asreemeBta  oT  tUi 
nature.  TtaJs  was  an  action  by  a  holder  of  a  inoi^age  on  real  estate  against  a  grantee  «f 
the  mortgagor  whose  conveyanoe  contained  the  foUowing  covenant:  '  Suliject  to  t«a 
aerlgages  held  by,  and  bearing  date,  etc^  which  iportgsges  are  deemed  and  taken  as  a 
part  of  the  consideration  of  this  conveyance,  an<|  which  the  party  of  the  seoood  paic 
hereby  assames  to  pay/  As  no  foredoeore  of  the  mortgage  was  sought,  and  as  tb» 
mortgagor  wns  not  a  party  to  the  action.  Judge  Dmno,  in  delivering  the  opInioB  «f 
Uie  coait,  remaita  that  if  the  judgment  (for  t|ie  plaintiff)  can  be  supported.  It 
be^npoQ  the  broad  principle  that  If  one  person  makes  a  promise  to  another  for  I 
Ht  of  a  tbird  person,  that  third  peifton  may  maintain  an  action  on  the  proorfM;*  and 
Judgment  in  the  plaintiff*s  favor  was  afllrmed.  Thus,  the  awwiming  of  the  pnjiuait  of 
mortgages  by  grantees  of  mortgaged  real  estate  is  declared  to  be  a  contract  of  the  8an» 
daas  as  that  in  evidence  in  Laionsncev.fto.  The  decision  in  Burrv.  Been  was  onanisBonft. 

In  jBtnA  Nat.  Batik  v.  Fourth  NaL  Batik,  49  N.  Y.  88,  the  doctrine  annoonoed  in  the  twa 
last  cases  referred  to  is  said  to  be  one  which  was  established  not  without  a  atiugBlB^  that 
judges  have  yielded  assent  to  it  with  rehiotanQei  and  that  in  general  there  haa  been  sonr 
tnist,  or  the  defendsht  has  been  charged  as  for  money  which  ex  aqm  <t  botia,  hetaiged  to 
the  plaintiff.    *  The  doctrine  wiU  not  be  extended  to  new  or  doubtful  cases.* 

Qaritaeu  v.  J?o0eri,  47  N.  Y.  888,  was  an  action  brought  for  the  foredosareof  a  moitgice. 
The  enforcement  was  sought  of  acovenant  in  an  instrumentwhieh  was  in  CaeraBMHtgage; 
although  on  Its  face  an  absolute  deed  to  pay  the  mortgage  under  foredloanre.  Th»  oooit 
held  that  a  covenant  contained  in  a  subsequent  to  pay  a  prior  mortgage  could  not  br^ 
enforced  by  the  holder  of  the  latter  security.  Rapalix),  J.,  in  delivering  the  opinion  of  the 
court,  remarks  of  Lawrence  v.  Fkur,  that  he  does  not  understand  the  case  to  have  gone  so 
far  as  to  hold  that  every  promise  made  by  one  person  to  another  from  the  performance  el 
whi<di  a  third  would  derive  a  beneflt,  gives  a  right  of  action  to  sudi  third  person,  *he  beiag 
privy  neither  to  the  contract  nor  the  consideration.*  *  He  must,*  continues  the  Judge. 
*  be  the  party  intended  to  be  benefited;  and  all  that  the  case  of  Lawrence  v.  For 
is  that  where  one  person  loans  money  to  another  upon  his  promise  to  pay  it  to  a 
party  to  whom  the  party  ro  lending  the  money  is  indebted,  the  coDtract  thus  made  by  the 
lender  is  made  for  the  benefit  of  his  creditor,  and  the  latter  can  maintain  an  action  upon  It 
without  proving  an  expres.s  promise  to  himself  from  the  party  receiving  the  money.'  The 
decision  in  Burr  v.  Beers  *  may  be  sustained  *  it  is  said,  *"*  *  as  a  special  agreeaacnt 
leaving  ho  much  money  in  the  hands  of  the  purchaser  for  the  use  of  the  mortgagee.*  Thia 
is  a.thi&ory  somewhat  more  limited  in  its  extent  than  the  '  broad  principle  ^  on  whidi  the 
court  in  the  latter  case  pla(*ed  their  decision. 

The  tendency  of  the  opinion  in  Gnruneu  v.  Room*  appears  to  be  that  in  actions  of  the 
character  of  those  under  consideration,  the  plaintiff  must  have  some  claim  based  (m  privity 
of  contract  or  of  consideration  to  authorize  an  action  by  him  against  the  person  making 
the  promise,  tliat  the  ni»M-e  circumstance  that  the  performance  of  the  promise  would  be 
beneficial  to  him  is  not  sufficient  ground  on  \v}iich  to  maintain  action;  but  that  the  rule  ia 
this  State  is  so  far  dilTcrent  from  the  English  nile  that  no  communication  between  the 
plaintifT  and  the  defendant  is  required  tx)  be  shown.  The  remark  concerning  the  decisioo 
in  iM  N .  Y.  Keem»«  to  cast  a  doiiht  on  the  corr»»(tness  of  the  th  H)ry  that  a  covenant  in  a  con- 
veyance of  land  to  pay  a  mortgage  tlu^reon  is  a  contract  made  for  the  beneflt  of  a  thiid 
party.  On  account  of  the  remark  made  on  the  ca.su  wo  have  given  the  words  of  the  cove 
nantin  evidence  in  Jivrr  v.  liters.  Where  the  plaintiff  occupies  the  position  of  a  cerfui  ^irf 
truM  his  rights  will  of  course  be  rec!ognizcd  by  the  (X»urt.    Per  Alucn,  J.,  46  N.  Y.  98. 

But  the  language  of  the  Commission  of  Appeals  in  another  case  is  somewhat  in  contrsit 
with  the  <'areful  distinctions  and  gi'.arded  language  of  the  C^jurt  of  Appeals  J%trpy. 
Keohtik  Otal  Co..  48  X.  Y.  :^'>-'i,  wa.s  an  action  brought  on  a  covenant  in  a  deed.  Here  It 
appeared  that  in  a  iKind  accompanying  a  mortgage  u  clause  hxul  been  inserted  that  reoonrsa 
should  first  bo  had  to  th(>  niortL'aged  proi)erty,  and  (!iat  the  obligors  should  only  beliabie 
in  the  event  of  a  deflrit'Uf'V  remaining  on  a  s»1h  thereof.  The  mortgagors  conveyed  totha 
defendurtsby  a  dc<'d  in  wiiich  jiaymcnt  of  the  mortgage  was  li&siimed.  On  the  oovenaat 
thus  made  the  a<>tion  av  a.s  brought  for  the  amount  due  on  the  mortgage.    The  OommiaikMi 
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of  ApimUb  b«ald  that  the  action  could  be  maiDtam«M],  and  that  the  clause  re£amd  to  in  the 
^mA  did  Boi  ioMon  the  defendants*  liabiUty ;  and  Earu  C,  adds  that  the  defendants*  lia- 
UHly  woaid  have  been  equally  great  if  the  mortgagor  had  not  been  liable  at  all,  *  the 
*d8foDdants  having  promised  upon  a  suflldent  consideration  to  pay  the  debt. ' 

The  natural  deduction  from  the  opinion  of  the  court  in  this  case  is  that  eveiy  promise 
made  on  sufficient  consideration  to  do  an  act  beneOdal  to  a  third  party  will  sustain  an 
action  by  such  third  party,  whether  he  be  a  creditor  of  the  person  to  whom  the  promise  is 
made  or  not,  or  have,  or  have  not  any  interest  In  the  matter  other  than  that  arising  from 
the  promise.  If  this  view  be  correct,  the  remarks  of  the  Oouitof  Appeals  In  Gamsey  v. 
J)o0eni»  in  reference  to  the  oases  in  90  and  at  N.  T.,  are  at  least  inappropriate,  since  the 
of  Appeals  thus  assert  to  be  law,  all  that  could  be  implied  from  the  most  lib- 


«•}  Sntegpratation  of  those  cases.  It  may,  we  apprehend,  be  said  that  the  present  ten- 
#MC9  of  the  decisions  in  this  State  is  against  the  extreme  doctrine  laid  down  in  Thorp  v. 
jKarjkicIc  C4XII  Cor 

nom  an  artkde  in  16  Albany  Law  Jonraal.  p.  8!^ by  Bdward  Q.  Keasby,  Esq.,  editor 
of  the  New  Jersey  Law  Journal,  referring  to  the  article  fh>m  which  we  have  quoted,  we 
extnct  the  following : 

''CVtMSEftT.  Currier,  li  C.  £.  Qreen,  Itt;  CroweiUr.  Bo&pttdL  of  St.  Bamdbaa,  id.  660. 
Garner  conveyed  certain  mortgaged  premises  to  the  hospital  of  St.  Barnabas,  subject  to  a 
mortgage  which  was  assumed  by  the  hoqpltaL  The  hospital  afterward  reconveyed  to  Cur. 
ner,qat^)ect  to  the  mortgage,  which  he  in  turn  assumed  to  pay.  An  assignee  of  the  moru 
gsge,  who  obtained  It  before  the  reconveyance,  afterward  filed  a  bill  to  foreclose,  and 
pfiyed  for  a  decree  for  the  deficiency  sgalnst  the  hospital .  The  decree  was  refused.  The 
derisions  In  both  courts  were  substantially  upon  the  same  grounds.  It  was  held  that  a 
Btipalstkm  In  a  deed  of  conveyance,  inter  parU»^  that  the  grantee  shall  assume  and  pay  a 
mortgage  on  the  premises  is  a  contract  with  the  grantor  simply  for  his  indemnity  and  not 
a  contract  with  the  mortgagee.  That  the  right  of  the  mortgagee  to  a  decree  for  the  defl- 
deocy  against  a  purchaser  who  has  assumed  the  mortgage  doM  not  arise  from  any  vested 
riglitin  the  mortgagee  by  virtue  of  the  stipulation  of  the  grantee  with  the  grantor.  It 
rests  merely  on  the  doctrine  of  the  courts  of  equity  that  a  creditor  is  entitled  to  any  secu- 
iity  remaining  in  the  hands  of  one  who  stands  in  the  position  of  a  surety  for  the  debt,  and 
that  he  may  proceed  directly  against  the  person  ultimately  liable  iu  order  to  avoid  circuity 
of  action,  and  that  the  liability  of  the  purchaser  to  the  grantor  having  been  extinguished 
by  the  reconveyance  the  purchaser  does  not  remain  liable  to  the  mortgagee .  The  contract 
<rf  indemnity  having  been  rescinded  (without  fraud)  by  the  parties  to  it,  the  mortf^agee  is 
not  entitled  to  a  de<:ree  fur  the  deficiency,  founded  uix>ii  such  a  stipulation  in  tli'>  iIcimI. 

It  wid  be  seen  that  this  cose  places  the  liability  of  the  purcluiser  upon  the  ground  upon 
which  it  was  placed  by  Cliancellor  Walworth,  in  Kiuijy.  Wliit^liu  and  by  all  the  earlier 
cases,  that  it  is  opposed  to  the  idea  of  a  contract  made  with  one  i>ers<>n  ctiiiferriii^  an  ab- 
solute right  of  action  upon  a  third  person,  and  also  that  it  extends  the  )>nnoiple  of  the  car^ 
of  tJkiriuity  v.  liogi-m  beyond  the  limit  which  was  set  to  it  by  the  jud^ji*  \vh«>  delivered  th« 
opinion.  In  this  case  it  was  held  that  if  a  mortgage  is  assumed  in  a  (lt>e<l  which  was  i^iven 
only  as  security  for  a  debt,  and  with  the  expectation  uf  a  reconveyance,  the  i)erson  who 
assumed  the  mortgage  did  not  remain  liable  after  he  had  rt'conveyed  the  i>roperty,  but  the 
fourt  was  careful  to  distinguish  this  c:iso  from  a  cose  in  which  the  conveyance  was  abso- 
lute. This,  however,  was  doubtIes.«»  done  in  deference  to  the  decisions  in  the  case  of  Burr 
V.  Beers,  M  N.  Y.  178,  and  it  can  hardly  be  doubted  tliat  if  a  ca->«*  similnr  to  this  in  New 
Jersey  should  now  come  before  the  courts  of  New  York  it  would  be  tleciiled  in  tliosame  way. 

This  prediction,  however,  has  not  been  fulfilled,  for  in  two  recent  cases  in  the  New  Vork 
(}ourt  of  Appeals,  the  doctrine  of  the  criticised  case  of  77i<»rp  v.  KmhuH  OuU  Co,  in  recog- 
nized and  approved. 

In  CamyhfJU  v.  Smith,  71  N.  Y.  26,  Maria  C.  and  John  M.  Hood  execuK^d  and  delivered 
to  one  Burtis  a  deed  of  real  estate  in  which  the  grantee's  name  was  not  inserted,  a  hliink 
heiritf  left  for  its  Insertion.  TJje  ilefendant  afterward  received  this  deed  (his  name  havii.g 
been  inserted  by  Burtis),  un*ler  an  agreement  with  th(»  latter,  that  the  defendant  should 
apply  the  profits  on  an  indebtedness  from  IJurtis  to  a  Arm  of  which  the  defendant  was  a 
member.  The  defendant  subsequently,  at  the  request  of  Hurt  is,  conveyed  the  proiierty  to 
a  third  person,  the  deed  containing  a  clause  by  which  the  "party  of  ihc  s»*cond  part.'* 
to  assume  a  certain  mortgage  on  the  property.    This  mortgage  was  afterward 
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foreclosed,  the  defendant  not  being  made  a  party  to  the  foreclosure,  the  plaintiff  in  th» 
foreclosure  bought  the  property  on  the  foreclosure  sale,  and  a  deficiency  remaining  due  tt 
him,  brought  this  action  to  recover  its  amount.  HeUU  that  the  action  was  maintalnahK 
affirming  the  decision  of  the  Supreme  Court  in  8  Hun,  6.  The  court  distinguish  Gamttif  v. 
Rfxioers  aa  tollowa:  **In  that  case  a  debtor  conveyed  to  his  creditor  certain  premises  bf 
deed  as  security  for  his  debt,  and  it  was  held  that  an  agreement  in  the  deed  that  the  cred- 
itor would  pay  a  prior  incumbrance  was  for  the  benefit  and  protection  of  the  debtor,  and 
did  not  enure  to  the  benefit  of  the  bolder  of  the  Incumbrance,  within  Ixiicrtnce  v.  F^a  (30 
N.  Y.  268),  and  kindred  cases;  and  that  upon  the  payment  of  the  debt  and  a  r^-caartj" 
ance  of  the  premises  to  the  debtor,  with  the  assumption  upon  the  part  of  the  latter  of  tht 
incumbrance,  the  creditor  was  released  from  all  obligation  upon  his  covenant  in  the  deed. 
Here  no  such  relation  existed  between  Hood,  the  grantor,  and  the  defendant.  The  fonner 
conveyed  absolutely  all  her  interest  in  the  premises,  and  the  defendant,  by  conaenting  to 
the  insertion  of  his  name  as  grantee,  and  accepting  the  conveyance,  occupied  the  pootkw 
of  purchaser.  As  between  them  the  relation  of  grantor  and  grantee  existed,  with  all  the 
rights  and  obligations  incident  to  that  position.  The  covenant  to  pay  the  mortgage  wn 
absolute,  and  the  mortgagee  had  the  right  to  enforce  it.  -The  principle  that  when  A,  for 
a  valuable  consideration,  agrees  with  B  to  pay  his  debt  to  C,  the  latter  can  enforce  the  con- 
tract against  A,  has  been  repeatedly  adjudicated,  and  is  applicable  to  the  traiHaclioa 
developed  in  this  case.*'  Citing  Lawretiee  v.  For,  90 N.  Y.  288;  Burr  v.  Be^n,  S4  id.  I?B; 
likard  v.  Saudermn,  41  id.  179;  Thnrp  v.  Keokuk  Coal  Co.^  48  id.  25S.  The  second  aod 
third  cases,  as  well  as  the  last,  are  exactly  in  point,  being  cases  of  the  aasumption  of  • 
mortgage  by  the  subsequent  grantee  of  the  premises. 

In  Vmornan  v.  Turner,  69  N.  Y.  880;  SB  Am.  Rep.  195,  it  was  held,  iweitfin  the  deciiaos 
of  the  Supreme  Court  in  8  Hun,  78,  that  where  the  defendant  took  a  deed  of  ImmIs,  asms, 
ing,  as  part  of  the  consideration,  the  payment  of  a  mortgage  to  which  thex  were  sobJecU 
her  title  having  been  derived  through  several  mesne  conv^anoes,  in  none  of  which  tbo 
grantee  assumed  payment  of  the  mortgage,  she  was  not  liable  for  a  defldeocy  on  fore- 
closure sale.  This  holding  is  based  upon  King  ▼.  WMtdy,\0  Fal.  465,  and  IVt<(crr 
Htighes,  12  N.  Y.  74,  and  distinguishes  Lawrence  ▼.  Foz,  SO  N .  Y.  966.  Of  the  latter  case 
the  court  say:  **  The  courts  are  not  inclined  to  extend  the  doctrine  of  Laxrence  ▼.  For  to 
cases  not  deariy  within  the  principle  of  that  decision.  Judges  have  differed  as  to  tta 
principle  upon  which  Lawrence  v.  Fox  and  kindred  cases  rest,  bat  in  ereiy  case  in  which 
an  action  has  been  sustained  there  has  been  a  debt  or  duty  owing  by  the  promieBe  to  the 
party  dainiing  to  sue  upon  the  promise."  **In  Latorence  v.  Fax  a  pgomine— mimhw 
was  made  in  limine,  whether  the  debt  from  Halley  to  the  plaintilf  was  BufficteBtly  pnmA 
by  the  confession  of  Halley  made  at  the  time  of  the  loan  of  money  to  the  defendaBl  B 
was  assumed  that  if  there  was  no  debt  proved,  the  action  would  not  lie,  and  the  dedaie* 
tion  of  Halley,  the  debtor,  was  held  suAdent  evidence  of  the  debt.'*  **  It  is  dalmed  ihit 
King  v.  WMtely  and  the  cases  following  it  were  overruled  by  Lawrence  v.  JF>xr.  But  it  ii 
very  dear  that  it  was  not  the  intention  to  overrule  them,  and  that  the  cases  are  not  ineoa- 
sistent.  The  doctrine  of  Lawrence  v.  JPV17,  although  questioned  and  criticised,  wasaoC  flnl 
adopted  in  this  State  by  the  decision  of  that  case.  It  was  expressly  adjudged  as  eailf 
as  1825,  in  Fd,riey  v.  Cleveland,  4  Cow.  48S,  affirmed  in  the  Court  for  the  Correction  of  ftiwt 
in  1837,  per  totam  curi/im,  and  reported  in  9  Cow.  689.  The  chancellor  was  not  fgnonatof 
those  decisions  when  he  dedded  King  v.  WhUety,  nor  were  Judge  Dbnio  and  his  sssnriatfa 
unaware  of  them  when  Tnttter  v.  Hughet  was  dedded,  and  Judge  Orat  in  Lawrenu  v.  F>tf; 
•aye  that  Farley  v.  Vlewiand  had  never  been  doubted."  The  court  also  say,  on  the  raerto: 
'' It  is  true  that  there  need  be  no  privity  between  the  promisor  and  the  party  Haiming  the 
benefit  of  the  undertaking,  neither  is  it  necessary  that  the  latter  should  be  privy  to  the 
consideration  of  the  promise,  but  it  does  not  follow  that  a  mere  volunteer  can  avafl  fUmeetf 
of  it.  A  legal  obligation  or  duty  ot  tho  promisee  to  him  will  so  connect  him  with  the  tnoa 
action  as  to  be  a  substitute  for  any  privity  with  the  promisor,  or  the  consideration  of  the 
promise,  the  obligation  of  the  promisee  furnishing  an  evidence  of  the  intent  of  the  latter  to 
benefit  him,  and  creating  a  privity  by  substitution  with  the  promisor.  A  mere  stranger 
cannot  intervene,  and  claim  by  action  the  benefit  of  a  contract  between  other  parties. 
There  must  be  either  a  new  consideration,  or  some  prior  right  or  daim  against  one  of  the 
€ontracting  parties,  by  which  he  has  a  legal  interest  in  the  performance  of  the  agreeneat " 

Where  the  owner  of  land  conveys  the  same  "  subject  to  **  a  mortgage  exeoited  \9  hlB 
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thereon,  given  to  Becore  hJs  bond,  the  land  in  equity  becomes  the  primary  fund  for  the  poj- 
ment  of  the  debt,  and  upon  payment  of  the  bond  the  obligor  is  entitled  to  be  subrogated  to 
the  lights  of  the  obligee,  so  that  he  can  re-imburse  himself  by  recourse  to  the  mortgaged 
premises,  and  he  may  require  an  assignment  of  the  bond  and  mortgage  to  an  assignee  of 
his  nomination  for  his  benefit;  Jotmoon  v.  ZlnH^  51  N.  Y.  838.  The  court  say:  "The  con- 
▼eyance  by  the  mortgagor  of  the  mortgaged  premises  '  suijjeet  to '  the  mortgage  in  question, 
to  Oomstoclc,  conveyed  to  him  the  equity  of  redemption  only,  and  consequently  the  mort- 
gage was  to  be  discharged  and  satisfied  out  of  those  premises,  before  any  right  or  interest 
therein  was  acquired  by  the  grantee,  and  as  between  those  parties  it  is  clearly  equitable 
that  such  discharge  and  satisfaction  should  be  made  out  of  the  said  premises,  and  that  the 
obligor  and  mortgagor  should  not,  in  exoneration  thereof,  personally  be  called  upon  to  pay 
the  same  out  of  his  individual  property.  The  effect  of  the  transaction  was  in  equity  to 
make  the  land  the  primary  fund  for  the  payment  of  the  debt,  and  to  place  the  plaintiff  in 
the  sttoation  or  relation  of  surety  therefor  only.*' 

The  doctrine  that  a  grantee,  by  accepting  a  conveyance  of  land,  by  its  terms  subject 
to  a  mortgage«  and  conditioned  that  he  shall  assume  and  agree  to  pay  It  as  part  of  the 
ronaideratlon  and  deducted  therefrom,  is  bound  to  Indemnify  the  grantor  against  his 
liability  for  the  mortgage  debt,  is  reiterated  In  the  very  recent  caae  of  Conulaek  t. 


OOOPBR  T.  McEeNNA. 

(124  Mass.  284.) 

AstauU  and  battery'^  priett  in  adminittering  a  BoeramenL 

A  Roman  Catholic  priest  has  no  legal  authority  by  virtue  of  his  priestly  char- 
acter, or  the  offices  of  his  religion,  while  endeavoring  to  administer  a  rite 
of  his  church  to  a  sick  person  at  his  request,  forcibly  to  eject  any  person 
who  is  lawfully  present  in  the  room. 

TORT  for  assault  and  battery.  The  defendBnt,  a  Boman  Cath- 
olic priest,  endeavoring  to  administer  the  sacrament  of  ])cn- 
ance  to  a  sick  inmate  of  an  alms-house,  at  her  request;  the  keeper's 
wife,  who  was  in  temporary  charge,  was  present,  and  having  refused 
to  leave  the  room  after  being  requested  to  do  so  by  the  defendant, 
he  endeavored  forcibly  to  eject  her;  the  administration  of  the  rite 
required  absolute  secrecy,  the  defendant  and  the  sick  person;  a 
proper  amount  of  force  was  used. 

The  defendant  requested  the  judge  to  instruct  the  jury  as  fol- 
lows: ^^  If  the  jury  are  satisfied  that  the  defendant  went  to  the 
alms-house,  at  Hogan's  request,  to  administer  to  her  the  sacra- 
ments of  her  church,  and  violated  no  rule  of  the  house,  either 
written  or  otherwise,  and  did  not  interfere  with  the  proper  disci- 
pline  of  the  house  in  obtaining  access  to  her,  then,  if  the  sacrament 
of.  p^bance,  to  be  administered  as  understood  by  defendant  and 
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Hogan,  required  secrecy  between  the  parties,  and  if  the  phiintifl 
persistently  remained  in  the  room  after  being  requested  to  iietire, 
and  for  the  purpose  of  interfering,  then  a  sutficient  and  proper 
amount  offeree  might  be  used  to  remove  the  plaintiff  from  tbe 
room  where  the  sick  person  was.  wliile  the  sacrament  was  being 
administered/'  The  judge  refused.  Verdict  for  the  plaintiff,  and 
defendant  excepted. 

T,  H,  Sweetsevy  for  defendant 

G.  A,  Somerbyy  for  plaintiff. 

Ames,  J.  [Omitting  a  question  of  pleading.]  It  appears  from 
the  bill  of  exceptions  that  tbe  plaintiff's  husband  was  the  keeper  of 
the  alms-house,  and  that  she  was  in  charge  of  it  at  the  time  of  tbe 
difficulty.  She  was  rightfully  in  the  room  at  the  time  it  hap- 
pened, and  the  defendant  was  a  mere  visitor.  Whether  it  woold 
have  been  reasonable  and  proper,  under  the  circumstances,  for  the 
plaintiff  to  leave  the  room  on  being  requested,  is  a  question  which 
is  not  for  us  to  decide,  and  upon  which  we  need  express  no  opin- 
ion. There  was  nothing,  however,  in  the  priestly  character  of  the 
defendant,  or  m  the  office  of  religion  which  he  was  about  to  per- 
form, that  gave  him  the  control  of  the  room,  or  any  legal  authorit) 
to  exclude  or  remove  from  it  by  force  any  person  lawfully  there. 
The  case  presented  to  us  raises  no  (juestion  except  as  to  the  strict 
legal  rights  of  the  parties;  and  we  are  bound  to  say  that  the  fact* 
relied  upon  by  the  defendant  in  justification  of  his  conduct  do  not* 
as  a  matter  of  law,  furnish  any  defense. 

Exceptions  overruled. 


OOMMONWEALTH  V.  SpILMAN. 

(124  Mass.  827.; 

Indictment  — forgery  of  indonemerU  —  loet  ncU, 

An  indictment  averring  tbe  forgery  of  the  indorsement  of  B,  upon  apromi^ 
sory  note,  payable  to  the  order  of  A,  and  not  averring  facts  phowing  thai  B 
tliercby  was  made  a  party  to  the  instrum«'ni,  uor  averring  the  captciiy 
which  lie  thereby  assumed,  is  bad,  and  ia  not  cured  by  the  averment  thai 
tbe  note  is  lost. 
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INDICTMENT  for  forgery,  charging  that  the  defendant  '*  did 
falsely  make,  alter,  forge  and  counterfeit  a  certain  indorsement 
in  and  upon  a  certain  promissory  note  for  the  payment  of  money, 
ttud  note  purporting  to  bo  made  by  said  Spiiman  payable  to  one 
T.  W.  Atherton,  which  said  note  is  to  the  [substance  and  purport 
following,  that  is  to  say:  'Boston,  April  1st,  1876.  S2,000.  One 
year  after  date  I  promise  to  pay  to  the  order  of  T.  W.  Atherton  two 
thoufiaud  dollars  at  any  bank  in  Boston  with  interest  at  7  per  cent 
payable  semi-annually.  B.  F.  Spiiman.'  And  which  said  indorse- 
ment is  to  the  purport  following,  that  is  to  say:  '  A.  McQuesten.' 
A  more  particular  description  of  which  said  note  and  indorsement 
is  to  said  jurors  unknown,  said  note  being  destroyed  and  lost, 
with  intent  thereby  then  and  there  to  injure  and  defraud."  The 
defendant  moved  to  quash  the  indictment,  but  the  motion  was 
oYerruled.  The  defendant  was  tried,  and  found  guilty,  and 
appealed. 

O.  A.  Smnerby  <&  P.  F.  Heard,  for  defendant 

W.  (7.  Loring,  assistant  attorney-general  {C.  R.  Train,  attorney- 
general,  with  him),  for  Commonwealth. 

LoBD,  J.  This  indictment  is  defective.  The  charge  against  the 
defendant  is  that  of  '^forging  an  indorsement  in  and  upon  a  cer- 
tain promissory  note."  The  statute  for  the  punishment  of  forger- 
ies includes  'Mndorsemenf  as  a  subject  of  forgery;  but  it  does 
not  thereby  authorize  the  pleader  simply  to  charge  that  an  indorse- 
ment has  been  forged,  any  more  than  it  would  authorize  the  simple 
allegation  that  the  party  charged  has  forged  a  "  public  record  "  pr 
a  certificate  of  a  public  officer  in  relation  to  a  matter  wherein  such 
*' certificate  may  be  received  as  legal  proof,''  ''  a  will,"  or  "  a  bond," 
or  **  a  policy  of  insurance,"  or  **  a  bill  of  exchango,"  or"  an  account- 
able receipt; "  but  such  facts  must  be  set  forth  in  the  indictment 
as  show  that  the  crime  charged  has  beeri  committed.  In  this  case, 
such  facts  should  have  been  set  forth  and  such  averments  made  as 
to  show  that  the  words  put  upon  the  back  of  the  note  were  neces- 
sarily such  as  to  make  A.  McQuesten  a  party  to  the  instrument, 
and  to  declare  the  capacity  in  which  he  was  a  party.  The  only 
charge  in  this  indictment  is  that  the  defendant  falsely  and  fraud- 
ulently wrote  upon  the  back  of  a  certain  promissory  note  for  the 
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payment  of  money  the  words,  ^'  A.  McQnesten."  Veiy  many  of 
the  words  used  in  the  statute,  such  as  ''  deed/'  **  promissory  note," 
**  public  record,"  '^  bill  of  exchange/'  and  others,  have  a  meaning 
well  understood  in  law,  but  in  these  cases  it  is  entirely  insnflB- 
cient  to  charge  the  forgery  of  snch  instrument  merely  by 
name.  But  the  word  '*  indorsement "  has  not  a  definite  technicid 
meaning  in  law  or  in  fact  other  than  "  upon  the  back  ; "  and  its 
meaning  is  always  determined  by  the  context,  if  in  writing,  and 
its  connection,  if  by  spoken  words.  It  is  as  applicable  to  the  re- 
ceipt of  a  payment  upon  the  note  as  to  a  party  to  the  note,  and 
properly  includes  filing,  or  any  other  memorandum  which  a  per- 
son may  place  upon  the  back  of  the  instrument.  It  includes  not 
only  such  entries  as  pertain  to  the  contract  itself,  but  many  entriei 
which  may  have  no  relation  to  the  contract  It  may  relate  to 
things  material  to  the  subject  of  the  contract,  or  to  persons  who 
are  parties  to  the  contract,  or  to  such  as  are  entirely  immaterial  to 
either.  It  is,  therefore,  necessary  to  show  atBrmatively  that  the 
words  written,  as  written,  became  a  part  of  an  instrument  which 
is  a  subject  of  forgery.  Simply  to  write  the  words, ''  waiving  de- 
mand and  notice/'  upon  the  back  of  a  note,  when  they  are  wholly 
immaterial,  is  not  forgery,  while  they  may  be  so  written  as  to  be 
the  subject  of  forgery.  It  is,  therefore,  necessary  that  wordi, 
alleged  to  be  forged,  be  shown  or  averred  to  have  such  a  relation  to 
the  contract  as  to  be  the  subject  of  forgery. 

The  words,  ''  with  intent  thereby  then  and  there  to  injure  and 
defraud,  arc  words  essential  to  the  offense  as  charged,  but  do  not 
enlarge  the  signification  of  the  language  which  avers  the  facts  nec- 
essary to  be  proved  in  order  to  constitute  the  offense. 

The  averment  that  the  note  is  lost  does  not  obviate  the  necessity 
of  setting  forth  that  which  is  necessary  to  show  that  the  words 
alleged  to  be  forged  boi*e  such  relation  to  it  as  to  be  the  subject  of 
forgery. 

IndictmmU  qnoihed. 
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LoYSWELL  y.  Westcmester  Fibb  Insurance  Gompakt. 
Sams  v.  Belief  Fire  Insurance  Company. 

(124  Mam.  418.) 
Inturanee  of  patterns  om  '*  tooU," 

I^MMc^M  for  iron  castings,  used  by  the  hands  of  a  single  person,  are  "  tools'* 
within  a  policy  insuring  against  fire,  *'  fixed  and  movable  machinerj,  engine, 
lathee  and  tools/'  of  a  manufacturer  of  machinery  ;  and  are  not  within  aa 

^eaeepiien  of  "  jewels,  plate, -watches,  ornaments, -medals,  patterns,  printed 
mnaic,'*  etc."* 

11W0  actions  of  contract  on  policies  of  fire  insurance  on  the 
plaintifiTs  *'  fixed  and  movable  machinery,  engine,  lathes  and 
tooW'  The  policy  in  the  second  case  excepted  ^'jewels,  plate^ 
watches,  musical  or  scientific  instruments  (piano-fortes  in  dwell- 
ings excepted),  ornaments,  medals,  patterns,  printed  music,  printed 
books,  engravings,  paintings,  picture  frames,  sculpture,  casts, 
models,  or  curiosities,  unless  particularly  specified  in  this  policy.'' 
The  trial  court  refused  to  hold  that  certain  patterns  were  included 
in  the  word  '^  tools  "  in  the  policies,  and  directed  a  verdict  for  the 
plaintiffs  in  each  case  only  for  the  amount  admitted  to  be  due. 
The  plaintiffs  excepted.     The  other  facts  appear  in  the  opinion. 

T.  L.  Livermorey  for  plaintiffs. 

A,  Rum  (D.  A,  Dorr  with  him),  for  defendants. 

A^£S,  J.  The  plaintiffs  were  manufacturers  of  machinery,  parta 
of  which  were  made  of  cast  iron.  They  were  obliged  to  keep  them* 
selTes  supplied  with  wooden  patterns  in  order  to  make  the  iron 
castings  necessary  to  the  completion  of  their  machines,  and  their 
practice  was  to  send  these  patterns  to  the  various  foundries  from 
which  they  procured  the  castings.  The  case  turns  upon  the  ques- 
tion whether  a  policy  insuring  ''  their  fixed  and  movable  machin- 
ery, engine,  lathes  and  tools "  can  properly  be  held  to  include 
thMe  wooden  patterns.    If  the  patterns  can  fairly  be  said  to  be 

•8ee.as  to  **meclianlc*stQpls.'*B(ilrcrT.inBif  (tt3]fa«.1M>.SSAm.Rep.«l,  andnoto,6IL 
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r^ools^  it  is  immaterial  that,  instead  of  usiag  them    at  their 

shop,  the  plaintiffs  were  in  the  habit  of  sending  them  to  the  fo«ii4- 

ries  as  occasion  required. 

It  was  correctly  ruled  at  the  trial  that  parol  evidence  was  inad- 
missible for  the  purpose  of  showing  that  the  parties  intendc^d  to 
include  the  patterns  under  the  general  term  ^'  toola**  There  being 
no  ambiguity  in  the  terms  of  the  policy,  and  no  claim  that  its 
meaning  was  modified  by  any  nnderstxxxi  or  established  usage,  ^ 
can  only  be  construed  according  to  the  natural  and  ordinarj  nieaB- 
ing  of  the  language  in  which  it  is  expressed. 

The  usual  meaning  of  the  word  *'  tool  "  is  ''an  instrnment  of 
manual  operation/'  that  is,  an  instrument  to  be  used  and  m; 
by  the  hand  instead  of  being  moved  <*iud  controlled  by  machi 
We  see  no  ground  for  holding  that  these  patterns  are  machi 
parts  of  machines.     As  we  understand  the  case  presented,  tbej^or 
some  of  them  at  least,  were  not  raised  or  lowered   by  machinery, 
but  were  of  such  a  size  or  shape  that  they  were  applied  and. 
by  hand.     They  are  described  as  various  in  size  and  8hi4)e, 
of  them  being  subdivided  into  separate  parts,  and  easily  movable 
by  tlie  hand  of  one  man.     They  are  used  in  making  the  moulds  in 
whieli    the  castings  receive  their  shape,  and   without  which   the 
castings  could  not  be  made  at  all.    The  moulds  are  formed  by  hav- 
ing an  exact  impression  of  the  pattern  upon   masses  of  compact 
sand  made  as  nearly  solid  as  possible  ;  and  if  this  were  doee  by 
forcibly  pressing  the  pattern  into  the  mass  of  sand,  it  might  wbH 
be  considered  a  tool  or  implement  of  manual  use.     It  is  not  easy 
to  see  why  it  wshould  be  any  the  less  so,  for  the  reason  thai  tiie«nid 
is  pres^sed  and '^  compacted "  around  the  pattern.     It  is  still   an 
instrument  managed  directly  by  the  hand  for  the  purpose  of  par- 
forming  one  of  the  processes  of  manufacture.     The  word  **loal/' 
as  defined  by  the  lexicographers,  is  usually  illustrated  by  giving  sa 
instsinces  the  hammer,  the  axe  and  the  saw  ;  bnt  these  are  illn^ 
trations  merely  and  not  definitions.     In  considering  the  qaeaCion 
as  to  what  property  of  a  debtor  may  l)e  protected  from  attachm«fit. 
the  court  lias  not  unfreqnently  said  in  substance  that  the  toofe  and 
implements  necessary  to  his  trade  or  business  must    bt»  of  simpip 
construction  and  moderate  value  in  order  to  be  so  exempt.     Asa- 
f'ori/i   V.   WoodiranL  10  Pick.  4:;J3.     Bnt   the  decisions  npon  this 
point  do  not  turn   upon   the  precise  distinction  between  "  tools  ** 
and  '^  machines/*  or  require  an  exact  definition  of  either  of  tho«e 
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vords.  There  is  no  rule  of  law  that  makes  the  meaning  of  the 
Avord  *'  tool"  as  used  in  a  policy  of  InBurance^  at  all  dependent 
upon  the  cost  or  value.  We  think  therefore  that,  without  doing 
any  violence  to  the  language  of  the  policy^  it  may  be  interpreted 
as  covering  all  patterns  which  from  their  size  and  shape  admit  of 
being  applied  and  managed  by  the  hand  of  one  man. 

In  the  second  case,  the  policy  must  be  considered  as  covering 
•eTcry  thing  that  falls  within  the  general  description  of  "  tools."  If 
"we  may  judge  of  the  list  of  excepted  articles  by  the  rule  "  noscitur 
«  sodis "  the  enumeration  of  ^^  jewels,  plate,  watches,  medals, 
ptttterns,  sculpture,  casts,  models,  or  curiosities,"  as*  articles  to 
which  the  policy  does  not  apply,  would  not  prevent  a  general 
insarance  of  the  plaintiff's  tools  from  being  held  to  cover  every 
thing  that  comes  within  that  description,  even  though  some  of  the 
tools  were  usually  known  under  the  name  of  patterns.  That  word 
in  this  latter  policy  is  descriptive  of  figures,  drawings,  or  models 
^hich  are  to  be  copied,  and  not  the  implements  used  directly  in 
manufacturing  processes.  For  these  reasons  wo  think  that  the 
plaintiff's  construction  of  the  policies  is  the  correct  one,  and  that 
they  are  entitled  to  judgment  for  the  increased  amount  according 
to  the  terms  of  the  agreement.  Judgment  accordingly. 


Habyby  V,  OoNiraoTicuT  and  Passumpsic  Railroad. 

024  Mass.  42L) 

Ocmmon  carrier — conHnuMg  cantraet  —  meantre  of  damage$, 

A  written  agreement  by  a  common  carrier  to  transport  merchandise  for 
another,  from  one  place  to  another,  for  a  certain  period  ai^d  at  a  fixed 
pirice,  is  a  binding  offer  for  that  period. 

In  an  action  against  a  common  carrier  for  breach  of  a  contract  to  carry  goodst 
the  measure  of  damages  is  the  market  value  of  the  goods  at  the  specified 
destination,  and  the  proper  time  of  delivery,  less  their  value  at  the  place 
where  the  carrier  agreed  to  receive  them,  and  the  agreed  freight ;  and  con- 
tingent profits  from  possible  sales  of  the  goods  to  third  persons  cannot  enter 
into  the  damages,  although  the  carrier  was  Informed  at  the  time  of  making 
the  agreement,  that  the  object  of  the  agreement  was  to  enable  the  consignor 
to  make  such  sales.  * 

♦  See  WanTe  Oenbral  it  Pacific  lAJhe  Co.  ▼.  tSMna  (84]ficb.4(9,ttAm.Bep.  644;  WarA 
w.  N.T.  Cenl.IL  JB.Ori.  (47N.  T.  S9), 7  Am.  Rep. 409 ;  Z>etiilf|0  f.  GnMid  2Hafik  BoOmniv 
06.  e«  N.  H.  4B6),  8  Am.  Rep.  987. 

Vol.  XX VL  — 86 


674  MASSACHUSETTS, 

Harvej  v.  Connecticat  and  Paaaumpuc  Railroad. 

ACTION  on  contract    The  opinion  states  the  facts.    The  plain- 
tifF  had  a  verdict  subject  to  the  opinion  of  the  fall  conrt 

C.  jT.  Russell  dt  C.  T,  RusseU,  Jr.,  for  defendant 
R.  Z>.  Smith,  for  plaintifF. 

EsTDicoTT,  J.  The  defendant  agreed  in  writing  with  the  plain* 
tiff  to  transport  Inmber  from  certain  stations  on  the  Grand  Tmnk 
Bailway  in  Canada,  to  Boston,  at  a  certain  rate  of  freight,  for  a 
period  of  twelve  months  from  Augast  31, 1871.  This  agreement 
constituted  a  continuing  offer,  on  the  part  of  the  defendant,  to 
transport  such  lumber  as  the  plaintiff  should  famish  at  the  speci- 
fied points  during  the  period  named,  and  was  binding  on  the 
defendant  whenever,  during  that  time,  the  plaintiff  tendered  lum- 
ber for  transportation  according  to  its  terms;  and  failure  to  trans- 
port the  lumber  afterward  offered  by  the  plaintiff  was  a  breach  of 
the  contract    Bornstein  v.  Lans,  104  Mass.  214. 

It  also  appeared  that  the  plaintiff  informed  the  company,  at  the 
time,  that  he  desired  to  make  this  contract  because  he  wished  to 
make  contracts  with  other  persons  to  sell  and  deliver  railroad  ties 
in  Boston.  He  afterward  made  contracts  with  two  railroads  tor 
the  delivery  of  ties  in  Boston.  He  notified  the  defendant  for  the 
first  time  in  May  or  June,  1872,  that  he  had  made  such  oontracts, 
and  demanded  transportation  for  a  portion  of  these  ties  to  Boston, 
under  his  contract.     This  the  defendant  failed  to  da 

As  the  plaintiff  had  made  no  contracts  for  the  delivery  of  ties  in 
Boston  at  the  time  when  the  defendant  entered  into  the  agreement 
to  transport,  and  no  notice  was  or  could  then  have  been  given  of 
the  character  and  terms  of  those  contracts,  we  are  of  opinion  that 
the  defendant  cannot  be  held  liable  in  damages  for  the  profits 
which  would  have  accrued  to  the  plaintiff  under  such  subs^nent 
contracts.  Such  damages  could  not  have  been  in  the  contempla- 
tion of  the  parties  when  they  made  their  contract,  as  a  probable 
result  of  a  breach  of  it 

When  a  carrier  receives  goods  for  transportation,  and  fails  to 
deliver  them,  the  owner  is  entitled  to  recover  the  market  valne  of 
the  goods  at  the  time  and  place  at  which  they  should  have  been 
delivered.  Spring  v.  Baskell^  4  Allen,  112.  And  where  the  car- 
Tier  negligently  delays  the  delivery  of  goods,  he  is  liable  for  loss  in 
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their  market  value  daring  the  delay.  Cutting  v.  Grand  Trunk 
RailvHiy,  13  Allen,  381.  It  is  said  in  that  case  that  this  ^^is  the 
most  simple  and  just  rule,  as  well  as  the  easiest  to  be  applied;  for 
it  depends  on  the  general  market  value  of  the  goods,  and  involvea 
no  question  of  contingent  or  speculative  profits,  and  no  considera- 
tion of  any  other  contracts  made  or  omitted  to  be  made  by  the 
plaintiff  in  view  of  his  contract  with  the  defendant  To  refer  to 
such  contracts,  or  the  profits  which  might  have  resulted  from  them,, 
not  within  the  knowledge  or  contemplation  of  the  defendant,, 
would  be  to  hold  him  liable  for  the  consequences,  or  allow  him  the 
benefit,  not  of  his  own  contract  with  the  plaintiff,  but  of  dealings, 
between  the  latter  and  third  persons,  with  which  the  defendant  had 
nothing  to  do/' 

If,  therefore,  the  defendant  had  received  the  ties  for  transporta* 
tion  according  to  its  contract,  and  failed  to  deliver  them  at  all,  it 
would  have  been  liable  for  their  market  value  in  Boston  at  the  time 
when  they  should  have  been  delivered;  or  if  it  had  negligently 
delayed  the  delivery,  it  would  have  been  liable  for  the  diminution 
in  their  market  value  during  the  delay.  It  would  not,  in  either 
event,  have  been  liable  in  damages  for  loss  of  profits  sustained  by 
the  plaintiff  under  his  subsequent  contracts  with  other  parties;, 
unless  it  can  be  said  that,  by  reason  of  the  plaintiff's  announce- 
ment that  he  intended  to  make  such  contracts,  it  was  necessarily 
within  the  contemplation  of  the  parties  when  they  made  the  con- 
tract of  transportation,  and  as  the  probable  consequence  of  ita 
breach,  that  the  defendant  might  be  liable  for  damages  resulting 
to  the  plaintiff  from  his  inability  to  fulfill  such  contracts,  the  terms 
of  which  were  not  and  could  not  then  be  disclosed. 

The  damages  for  which  a  carrier  is  liable  upon  failure  to  perform 
his  contract  are  those  which  result  from  the  natural  and  ordinary 
consequences  contemplated  at  the  time  of  making  the  contract  of 
transportation;  and  a  larger  liability  can  be  imposed  upon  him,, 
only  when  it  is  in  the  contemplation  of  the  parties  that  the  car- 
rier is  to  respond,  in  case  of  breach,  for  special  and  exceptional 
damages.  In  such  a  case,  the  extent  and  character  of  the  obliga- 
gation  ho  assumes  should  be  known  to  the  carrier,  which  in  this 
case  was  impossible,  as  the  contracts  were  not  then  made.  The 
mere  knowledge  on  the  part  of  the  defendant,  that  the  plaintiff 
intended  to  make  contracts  for  the  sale  of  the  ties  to  be  transported, 
cannot  impose  a  liability  upon  the  defendant  for  loss  of  profits  on 
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such  contracts.  Whether  there  would  be  a  loss  of  profits,  it 
of  conrse  then  impossible  to  determine,  and  probable  profits  would 
be  incapable  of  estimation.  If  the  defendant  is  liable  in  this  case 
for  such  jjossible  or  probable  profits,  then  every  carrier  who  is 
informed,  when  he  takes  goods  for  transportation,  that  the  shipper 
intends  to  sell  them,  is  liable,  upon  failure  to  perform  his  contract, 
for  loss  to  the  shipper  in  his  dealings  with  other  parties,  with  which 
iiie  carrier  has  nothing  to  do,  and  the  result  of  which  it  is  impossi- 
ble for  him  to  anticipate.  Scott  v.  Boston  d  Neto  Orleans  Steam- 
ship Co,,  106  Mass.  468.  This  would  be  to  introdaoe  a  new  and 
uncertain  element  of  liability  into  the  contract,  and  we  are  not 
aware  of  any  authority  which  goes  to  that  extent. 

In  Hadley  v.  Baxenddle,  9  Exch.  341,  the  owners  of  a  mill  sent  a 
broken  shaft,  by  a  carrier,  as  a  pattern  to  a  manufacturer,  to  make 
a  new  shaft,  and  at  the  time  informed  the  carrier  that  the  mill  was 
stopped,  and  the  shaft  must  be  delivered  immediately.  The  carrier 
delayed  its  delivery  for  an  unreasonable  time,  in  consequence  of 
which  the  owners  did  not  receive  the  new  shaft  until  some  days 
after  they  should  have  received  it,  and  were  unable  to  work  their 
mill  for  want  of  it,  and  thereby  incurred  a  loss  of  profits.  But  it 
was  held  that  such  loss  could  not  be  recovered,  on  the  ground  that 
it  could  not  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  they  made  the  contract,  as  a  proba- 
ble result  of  a  breach  of  it,  that  there  would  be  necessarily  a  loss 
.of  profits. 

In  Rome  v.  Midland  Railway y  L.  R.,  7  C.  P.  583,  the  plaintift 
were  under  a  contract  to  supply  a  quantity  of  military  shoes  at  a 
certain  day,  in  London,  at  an  unusually  high  price.  They  were 
delivered  to  the  defendant,  with  notice  that  the  plaintiffs  were 
under  a  contract  to  deliver  the  shoes  on  that  day,  and  unless  they 
were  so  delivered,  they  would  be  thrown  upon  their  hands  ;  bat  no 
notice  was  given  of  the  terms  of  the  contract.  The  defendant,  a 
common  carrier,  failed  to  deliver  them  within  the  time.  The 
plaintiff  claimed  as  damages  the  difference  between  the  price  at 
which  they  had  contracted  to  sell  the  shoes,  and  the  price  which 
they  ultimately  brought  But  it  was  held  that  they  were  not 
entitled  to  recover  that  sum,  the  damage  not  being  the  natural 
consequence  of  the  defendant's  failure  to  perform  its  contract,  and 
the  defendant  not  haying  had  notice  that  the  sale  was  at  an  ezoqi- 
tional  price. 
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This  question  has  been  considCTed  in  numoroiis  cases,  and  it  is 
sufficient  to  say  that  the  principle  npon  which  Hadhy  t.  Baxemdaia 
was  decided  is  now  well  established,  thongh  some  of  the  dicta  of 
Baron  Alderson,  in  delivering  the  judgment,  have  been  the  sub- 
ject of  criticism.  Horne  v.  Midland  Railway ^  L.  R,  8  C.  P.  131, 
133,  141  ;  Oee  v.  Lancashire  &  Yorkshire  Railwayy  6  H  &  N.  211 ; 
Berries  v.  Hutchinson,  18  C.  B,  (N.  S.)  445  ;  Great  Western  Rail- 
way T.  RedTnayne,  L.  R,  1  G.  P.  329  ;  Wilson  v.  Newport  Dock  Co,, 
L.  R,  1  Ex.  177, 184, 186  ;  Woodger  v.  Great]Westmfi.  Railway,  L. 
R,  2  C.  P.  318 ;  British  Columbia  Saw-niill  Co,  y.  Nettleship,  L. 
R,  3  0.  P.  499  ;  Cory  v.  Thames  Ironworks,  L.  R,  3  Q.  B.  181.  See 
also  Waters  v.  Towers,  8  Exch.  401,  and  Baron  Pa&ke's  observation 
thereon  in  Hadley  v.  Baxendale,  9  Exch.  349. 

We  are  therefore  of  opinion  there  was  error  in  instructing  the 
jury  that  the  plaintiff  could  recover  damages  for  loss  of  profits  on 
his  subsequent  contracts.  As  the  ties  were  not  sent  to  Boston,  the 
true  measure  of  damages  is  the  difference  between  the  market  price 
in  Boston  and  the  market  price  in  Canada  at  the  time  when  the 
defendant  should  have  transported  the  ties  aooording  to  its  con- 
tract, deducting  therefrom  the  price  stipulated  in  the  contract  for 
transportation. 

Verdict  set  aside. 


HoMEB  V.  Perkins. 

a24Masa.43L) 
PraudtUent  representations  —  expresrions  of  opinion. 

The  acceptance  of  the  promisaorj  note  of  a  third  person,  in  pajnieat  ior  goods 
Bold,  cannot  be  rescinded  bj  proof  that  the  purchaser,  to  mislead  the  seller, 
made  false  and  fraudulent  representations  of  the  pecuniary  ability  of  the 
maker  of  the  note,  provided  such  representations  were  a  mere  expression  of 
opinion* 

CONTKACT   for  goods  sold   and  delivered.      The   defendant 
answered  that  the  plaintiff  had  accepted  the  note  of  a  third 
person  in  payment.     The  plaintiff  replied  that  he  was  induced  to 

1  _  I  ■  II    I  I  ■   MM  II     ■     1^  1^   I     ■  ■  .1 

*See  Ellis  v.  Aiidrewa  (56  N.  Y .  S3),  16  Am.  Rep.  S79,  and  note,  382  ;  Cabot  v. 
ChrisUe  (42  Vt.  121),  1  Am.  Rep.  313. 


678  MASSACHUSETTS, 

Homer  v.  Perkins. 

take  the  note  by  the  false  and  fraudalent  representations  of  the 
defendant  as  to  the  solvency  of  the  maker  of  the  note,  that  the 
maker  was  insolvent  at  the  time,  and  that  defendant  knew  it 
After  proving  the  representations,  which  are  set  out  in  the  opinion, 
the  plaintiff  gave  evidence  tending  to  show  that  the  maker  was 
insolvent,  to  the  defendant's  knowledge,  at  the  time  of  the  tran- 
saction.  The  judge  charged,  at  the  plaintiff's  request,  third,  that 
if  the  defendant  made  no  representations  as  to  the  maker's  respon- 
sibility or  property  other  than  his  opinion  in  relation  thereto,  such 
opiiiion,  even  if  erroneous,  would  not  be  such  a  false  representa- 
tion as  would  avoid  the  contract ;  but  added :  "  If  the  opinion 
was  not  honestly  given,  but  was  falsely  and  fraudulently  given,  in 
order  to  mislead  the  plaintiffs,  they  might  avoid  the  oontracf 
Verdict  for  plaintiffs  ;  and  defendant  excepted. 

« 

S.  W.  Harmon  &  R,  Lund,  for  defendant. 
T.  L.  Livemiore  £  J,  H,  Hardy,  for  plaintiffs. 

Endicott,  J.  It  is  stated  in  the  bill  of  exceptions  that  the 
defendant  represented  that  the  maker  and  indorser  of  the  note 
were  solvent ;  and  also  that  there  was  evidence  tending  to  show 
that  the  defendant  represented  the  maker  to  be  perfectly  good 
then,  that  he  was  worth  from  nine  to  twelve  thousand  dollars, 
that  in  a  vear  or  two  he  did  not  know  how  it  would  be,  but  until 
the  note  was  paid  he  was  perfectly  good.  This  statement  was  made 
at  the  time  the  defendant  gave  the  plaintiff  the  note,  in  payment, 
as  he  contends,  for  the  goods  purchased,  and  for  which  the  plain- 
tiff  seeks  to  i*ecover  in  this  action.  It  was  therefore  a  representa- 
tion that  the  note  which  the  buyer  desired  the  seller  to  take  in  pay- 
ment was  good,  accompanied  by  certain  statements  regarding  the 
ability  of  the  maker  and  indorser  to  pay. 

If  this  was  the  mere  expression  of  an  opinion,  judgment  or  esti- 
mate of  the  solvency  of  the  parties,  the  value  of  the  note,  and  the 
amount  of  property  that  the  maker  had,  no  action  would  lie  on  the 
ground  that  it  was  false  or  intended  to  deceive.  If,  on  the  other 
hand,  it  was  intended  to  be  the  statement  of  a  fact,  to  be  under- 
stood and  relied  upon  as  such,  then  an  action  would  lie,  if  false 
and  fraudulent.    This  distinction  is  well  established. 

The  mere  affirmations  or  expressions  of  opinion  by  a  seller  in 
regard  to  the  value  of  the  property  he  is  attempting  to  sell,  or  of 
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a  purchaser  in  regard  to  the  value  of  the  property,  or  chose  in 
action  he  desires  the  seller  to  take  in  payment  for  property  he  is 
attempting  to  buy.  can  never  be  safely  relied  on  by  the  other  party. 
There  are  the  common  and  well-understood  affirmations  in  respect 
to  property,  as  between  buyer  and  seller,  made  for  the  purpose  of 
increasing  the  price,  and  effecting  a  sale  or  barter,  and  in  such  a  case 
the  maxim  caveat  emptor  applies.     Medbury  v.    Wa^sony  6  Mete. 
246,  259.     The  party  to  whom  they  are  made  has  no  right  to  rely 
upon  them,  and  although  false  and  intended  to  deceive,  the  party 
who  confides  in  them  is  not  entitled  to  relief.     Manning  v.  Jlbee, 
11  Allen,  520;  Veasey  v.  Doton^  3  id.  380.    But  where  a  person  is 
induced  to  part  with  his  goods  by  the  representation  of  some  mate- 
rial fact,  bearing  on  the  question  of  value,  upon  which  he  relies  and 
which   is  false  and  fraudulent,  then  he  may  maintain  an  action 
against  the  party  making  it.    In  Manning  v.  Albee,  a  false  represen- 
tation was  made,  not  only  as  to  the  value  of  the  bonds  offered  to 
secure  a  note  given  for  the  payment  of  goods  sold,  but  also^  as  to 
the  sales  of  such  bonds  in  the  market  at  a  certain  price,  appearing 
by  a  published  list  of  sales  of  stocks  and  bonds,  which  was  exhibited 
as  having  actually  taken  place;  and  it  was  held  that  an   action 
would  lie  for  the  false  and  fraudulent  representation.    See  also 
Safford  v.  Grout,   120  Mass.  20;  Litchfield  v.  Hutchinson,  117  id. 
195. 

The  rule  in  regard  to  representations  of  value  also  applies  to  mere 
representations  or  expressions  of  opinion  respecting  the  solvency 
or  pecuniary  ability  of  third  parties,  whose  notes  are  given  in 
payment  for  goods  purchased.  In  Belcher  v.  Costello,  122  Mass. 
189,  the  plaintiff  took  certain  notes  of  third  persons  from  the 
defendant  as  collateral  security  for  the  payment  of  a  debt,  the 
defendant  representing  and  giving  the  plaintiff  to  understand 
that  the  makers  of  the  notes  were  in  good  pecuniary  circumstances 
and  able  to  pay  them.  It  was  held  that  this  representation,  taken 
by  itself,  was  not  the  statement  of  a  fact,  but  of  an  opinion  merely, 
aud  that  the  presiding  judge  erred  in  ruling,  as  matter  of  law,  that 
the  representation  that  a  party  is  in  good  pecuniary  circumstances, 
and  able  to  pay  the  notes,  is  necessarily  the  stc^tement  of  a  fact.  And 
in  a  very  recent  case,  this  question  was  considered.  Morse  v. 
Shaw,  ante,  59.  The  defendant  there  made  a  statement  to  the 
plaintiff  in  regard  to  his  pecuniary  condition,  equivalent  to  the 
representation  that  he  had,  independently  of  his  real  estate,  which 
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was  large  and  valuable,  property  enough  to  pay  all  his  debts  except 
120,000.  It  was  held,  that  it  was  for  the  jury  to  say  whether, 
under  the  circumstances,  this  was  intended  as  the  statement  of  a 
fact,  and  to  be  understood  as  such,  or  as  the  expression  of  the 
opinion  or  estimate  which  the  defendant  put  upon  his  property. 

In  the  case  at  bar,  it  might  have  been  a  question  for  the  jury  to 
decide,  whether  the  statement  as  to  the  solvency  and  property  of 
the  parties  to  the  note  was  intended  to  be  a  representation  of  a  fiiet, 
and  was  so  understood,  or  was  the  expression  of  opinion  merely. 
If  the  statement  was  an  expression  of  opinion  merely,  although 
false  and  intended  to  deceive,  the  plaintiff  had  no  right 
to  rely  upon  it,  and  is  not  entitled  to  maintain  this  action  on  that 
ground.  The  learned  judge  should  therefore  have  given  the  third 
instruction  requested  by  the  defendant  without  qualification. 

ExcqftioiM  siisiaifueL 


Sheedy  v.  Boach. 

(m  Mass.  47S.) 
Oift  causa  mortis  of  hank  deposit. 

The  deUvery  of  a  savings  bank  pass-book,  with  an  assignment  of  the  deporii 

is  a  valid  gitt  causa  mortis. 
If  one  receives  a  gift  catisa  mortis  in  trust,  and  neither  the  benefidaries  dot 
their  respective  proportions  are  clearly  expressed,  the  tmst  fails,  and  the 
donee  cannot  claim  the  gift  for  himself.     (See  note,  p.   684.) 

CONTRACT  for  money  had  and  received.  The  plaintiff  sued  as 
administrator  of  his  wife. 

The  plaintiff  made,  among  other  requests  for  instructions,  the 
following:  "6.  If  it  was  the  intention  of  Mrs.  Sheedy,  at  the 
delivery  of  the  order,  that,  in  the  event  of  her  death,  Oatharine 
Boach  should  have  a  part  of  the  money,  and  a  part  only,  and  did 
not  designate  what  part  or  portion  should  be  hers,  and  what  po^ 
tion  should  be  distributed  to  others,  Catharine  Boaoh  cannot 
now  lawfully  hold  the  whole  fund  or  any  part  thereof,  and  the 
plaintiff  is  entitled  to  recover  the  whole  sum." 

The  judge  refused  so  to  rule,  and  instructed  the  jury  as  followd^ 
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''If  the  jury  finds  that  Winifred  Sheedy,  in  contemplation  of  death, 
gave  and  delivered  to  the  defendant  the  bank  book,  intending 
thereby  to  give  to  her  then  and  there  the  money  deposited  in  her 
(the  intestate's)  name  in  the  bank,  and  the  same  was  so  received 
and  accepted  by  the  defendant,  then  the  plaintiff  is  not  entitled  to 
recover,  and  the  jury  is  to  find  for  the  defendant. 

'^  If  the  jury  finds  that  Winifred  Sheedy,  in  contemplation  of 
death,  being  sick  and  apprehensive  that  she  would  not  recover,  gave 
«Dd  delivered  to  the  defendant  the  bank  book,  intending  thereby 
to  give  to  the  defendant  the  money  deposited  in  her  (the  intestate's) 
name  in  the  bank,  in  case  of  her  death,  and  that  the  defendant 
received  and  accepted  the  same  and  drew  the  money  either  before 
or  after  the  death  of  the  intestate,  then  the  plaintiff  is  not  entitled 
to  recover,  and  the  jury  is  to  find  for  the  defendant. 

''  A  gift  made  by  a  person,  in  present  contemplation  of  death,  of 
any  properly  the  title  to  which  can  pass  by  delivery,  is  a  valid  gift; 
the  essentials  of  such  a  gift  are,  a  clear  and  manifest  intention  of 
the  owner  to  give,  a  subject  of  gift  capable  of  passing  and 
delivery,  and  an  actual  delivery  at  the  time  in  contemplation  of 
death;  such  a  gift  is  not  perfected  until  the  death  of  the  giver;  it 
is  revocable  by  the  giver;  if  he  recovers  from  the  cause  of  appre- 
hended death,  under  the  influence  of  which  the  gift  is  made,  the 
gift  is  void. 

'*  But  where  there  is  such  a  gift  and  actual  delivery,  and  the 
expected  death  occurs,  the  gift  is  complete,  and  vests  the  property 
in  the  person  to  whom  the  gift  is  made;  and  such  a  gift  would  be 
none  the  less  valid,  if  the  gift  was  made  and  received  in  view  of 
the  distnbution,  wholly  or  in  part,  after  the  giver's  death,  among 
other  persons,  whose  shares  in  the  same  were  left  to  the  discretion 
of  the  person  to  whom  the  gift  was  made." 

Verdict  for  defendant,  and  plaintiff  excepted.  The  other  facts 
i^pear  in  the  opiniooi. 

W.  E.  FuUery  for  plaintiff. 

J.  J£»  Morion,  Jr.,  for  defendant. 

Ekdicott,  J.  We  have  no  doubt  that  a  deposit  in  a  savings 
bank  may  be  subject-matter  of  a  valid  donatio  causd  moriisy  and 
the  gift  may  be  proved  by  the  deliverv  of  the  bank  book  represent- 
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ing  the  deposit,  accompanied  by  an  assignment  to  the  donee.  As 
a  gift  inter  vivos^  it  vests  a  complete  title  in  the  donee  at  once;  as 
a  gift  in  contemplation  of  death,  -the  title  is  complete  on  the  death 
of  the  donor.  As  between  the  parties,  the  delivery  of  the  book 
and  assignment  is  all  the  delivery  of  which  the  subject  is  capable. 
Such  a  delivery  may  be  consistent  with  other  purposes  ;  but  if  it 
is  clear,  upon  the  evidence,  that  the  donor  intended  by  the  act, 
and  in  contemplation  of  death,  to  make  the  gift  to  the  donee  as  a 
final  disposition  of  the  ^^roperty,  it  is  a  good  donatio  cavsd  moriu, 
Grovery.  Ghrover^  24  Pick.  261;  Sessions  v.  Jlioseley,  4  Gush.  87; 
Bates  V.  Kempton,  7  Oray,  382;  Chase  v.  Bedding,  13  id.  418; 
Tillinghasty.  Wheaton,  8  R  I.  636;  6  Am.  Eep.  621;  Coutani  v. 
Schuyler,  1  Paige,  316. 

It  was  decided  in  Chugh  v.  dough,  117  Mass.  83,  that  the  validity 
of  a  donatio  causd  mortis  was  not  affected  by  the  fact  that  the  donee 
took  it  for  third  persons  as  a  trust,  the  terms  and  limitations  of 
which  were  prescribed  by  the  donor,  and  might  vary  according  to 
subsequent  events.     In  that  case,  the  gift  was  a  sum  of  money 
•delivered  to  the  donee  with  instructions  that  he  should  hold  it  until 
his  son  was  twenty-one,  and  then   pay  it  over  to  him.  with  iU 
accumulations;  but  if  the  son  should  die  before  he  was  twenty-one, 
then  the  money  with  its  accumulations  was  to  be  given  in  equal 
parts  to  the  mother  and  sister  of  the  donor.    The  intention  on 
the  part  of  the  donor  to  create  a  trust  was  manifest.    There  was 
no  discretion  in  the  donee  to  carry  out  the  purpose  of  the  donor, 
but  the  duty  was  imperative  upon  him,  and  the  persons  who  were 
the  objects  of  the  donor's  bounty  were  clearly  designated,  so  that 
the  donee  could  execute  the  trust,  or  a  court  of  equity  could  enforce 
it  according  to  the  intention  of  the  donor.     See  Drury  v.  Smith, 
1  P.  Wms.  404;  Blount  v.  Burrow,  4  Bro.  Ch.  72 ;  Hills  v.  flt/to, 
^  M.  &  W.  401;  Sessions  v.  Moseley,  ubi  supra;  Dresser  v.  Dresser, 
46  Me.  48;  Marshall  v.  Berry,  13  Allen,  43,  46;  1  Story's  Eq.  Jur., 
§  607  e;  1  Perry  on  Trusts,  §  87.    In  Dole  v.  Lincoln,  31  Me-  422; 
as  explained  in  Dresser  v.  Dresser,  above  cited,  the  gift  was  held  to 
be  invalid,  not  on  the  ground  that  it  was  in  trust,  but  because  the 
trust  was  so  indefinite  and  uncertain  that  it  could  not  be  executed. 

As  a  trust  may  thus  be  created  by  a  donatio  causd  mortis,  it  fol- 
lows,  that,  in  determining  its  validity,  it  must  be  subjected  to  the 
same  tests  that  are  applied  to  other  trusts.  Among  the  essentials 
of  a  valid  trust  are,  that  the  precise  nature  of  the  trust  which  the 
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donor  intended  to  create  shoald  appear,  and  that  the  particular 
persons  who  are  to  take  as  cestuis  que  trust,  and  the  proportions  in 
wliich  they  are  to  take,  shoald  be  pointed  out.  If  they  are  not, 
then  the  trust  cannot  be  executed,  and  it  must  fail.  Where  the 
character  of  a  trust  is  impressed  upon  the  gift  and  it  fails,  because 
ineffectually  declared,  and  the  cestuis  que  trust  are  not  clearly 
designated,  the  trustee  is  not  entitled  to  the  gift  for  his  own  benefit 
It  was  said  by  Lord  Eldok,  in  Morice  v.  Bishop  of  Durham^  10 
Yes.  521,  537,  that, ''  though  the  trust  is  not  declared,  or  is  inef- 
fectually declared,  or  becomes  incapable  of  taking  effect,  the  party 
taking  shall  be  a  trustee ;  if  not  for  those  who  were  to  take  by  the 
will,  for  those  who  take  under  the  disposition  of  the  law.*'  Briggs 
T.  Penny,  3  Macn.  &  Gord.  546;  Warner  v.  Bates,  98  Mass.  274;  Hess 
V.  Singler,  114  id.  56;  1  Perry  on  Trusts,  §  83,  and  cases  cited; 
Lewin  on  Trusts  (5th  od.),  46. 

This  brief  statement,  touching  a  material  requisite  of  a  valid 
trust,  has  a  direct  application  to  the  case  at  bar. 

It  appears  from  the  bill  of  exceptions  that  there  was  eyidence 
tending  to  show  that  Mrs.  Sheedy,  in  contemplation  of  death,  and 
one  week  before  her  death  occurred,  gave  and  delivered  to  the 
defendant  her  bank  book,  with  an  order  for  the  whole  deposit,  signed 
by  her  with  a  full  knowledge  of  its  contents.  The  defendant  con- 
tended, and  offered  evidence  to  prove,  that  this  was  an  absolute 
gift  to  her,  without  any  instructions  as  to  the  disposition  of  the 
money.  The  bill  of  exceptions  also  states  that  ^Hhere  was  evidence 
tending  to  show  that  Mra.  Sheedy  intended,  in  the  event  of  her 
decease,  that  the  money  should  be  distributed  iimong  certain  of  her 
relations  and  other  friends,  including  the  defendant.*'  This  is  fol- 
lowed by  a  short  recital  of  the  declarations  made  by  Mrs.  Sheedy 
on  that  subject,  before  and  at  the  time  she  executed  the  order. 
Whether  this  was  all  the  evidence  bearing  on  the  question  of  her- 
purpose  or  intention  in  making  the  gift  does  not  appear.  It  is 
imperfectly  reported,  and  is  confused  and  contradictory;  and  while 
many  different  persons  appear  to  have  been  named  or  referred  to 
by  her,  to  whom  '* she  wanted  to  leave  some  of  it,"  or  "expressed 
her  wish  that  the  money  should  go,"  or  stated  that  she  "  intended 
Bhould  have  some  of  the  money,"  she  did  not  declare  the  amounts 
which  each  should  receive,  except  in  the  case  of  her  parents,  to 
whom  "  she  wanted  to  leave  "  $200.  It  also  appears  that  she  stated 
in  Bubstance,   in  presence  of  one  of  the  witnesses,  that  *<  Katie," 
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whom  we  presume  to  be  the  defendant^  should  not  have  any  of  it, 
*'  as  she  had  enough  of  her  own." 

It  is  impossible  to  ascertain,  on  this  evidence,  what  particakr 
persons  the  donor  intended  should  receive  the  money,  or  in  what 
proportions.  But  it  was  for  the  jury  to  decide  upon  this  testi- 
mony, taken  in  connection  with  all  the  evidence  in  the  case,  whether 
the  gift  to  the  defendant  was  absolute  and  for  her  sole  use  and 
benefit,  or  was  intended  by  the  donor  to  be  placed  in  the  defend- 
ant's hands  for  distribution  among  relatives  and  friends,  whom  she 
failed  to  designate  with  sufficient  certainty.  For,  if  the  character 
of  a  trust  was  impressed  upon  the  gift  by  the  declarations  of  the 
donor,  then  the  donee  cannot  take  for  her  own  benefit,  although 
the  trust  is  so  imperfectly  declared  that  it  cannot  be  enforced. 
Whether  the  trust  is  perfectly  or  imperfectly  declared,  the  trustee 
can  take  nothing  for  her  own  use.  See  Briggs  v.  Penny  and 
Warfier  v.  Bates,  ubi  supra. 

We  are  therefore  of  opinion  that  the  sixth  instruction  requested 
by  the  plaintiff  should  have  been  given.  The  instructions  actually 
given  and  reported  in  the  bill  of  exceptions  do  not  cover  the  pre- 
cise question  raised  in  this  request  of  the  plaintiff,  and  the  last 
instruction  given  to  the  jury  seems  to  assume  that  if  any  distribu- 
tion of  the  money  was  intended  among  other  persons,  it  was  left  to 
the  discretion  of  the  defendant.  If  the  distribution  was  left  to  the 
discretion  of  the  defendant,  there  was  no  trust  and  she  took  abso- 
lutely ;  but,  as  there  was  evidence  from  which  the  jury  could  hare 
Inferred  that  the  donor  did  not  intend  to  leave  the  distribution  to 
the  discretion  of  the  defendant,  but  to  provide  directly  for  her  rela- 
tives and  friends,  that  question  should  have  been  submitted  to  the 
jury. 

Exceptions  sustained. 

Note  bt  tecr  REPORTSB.~Se6  upon  the  subject  of  gifts  of  saTings  buik  deposiu* 
Gamp's  Appeals  36  Conn.  88;  4  Am.  Bep.  90;  and  TOXkn/f^haA  t.  WhtaUmy  6  B.  I.  9K 
6  Am.  Rep.  8^1,  in  both  of  which  cases  the  gift  of  a  savings  bank  book,  with  inCaoikMi 
to  give  the  deposits,  is  held  a  valid  gift.  Also  Qardntr  t.  Iferrttt,  8S  Md.  78 :  S  Am. 
Bep.  115 ;  Minor  v.  Afjgers,  40  Conn.  512  ;  16  Am.  Bep.  69 ;  HiQ  ▼.  S(«oeiwm,  68  Me.3M: 
IS  Am.  Kep.  231 ;  Bay  ▼.  SimmtynMy  11 B.  I.  266 ;  98  Am.  Rep.  447,  and  note.  4S1. 

The  question,  what  constitutes  such  an  assignment  or  approprlatloo  of  a  fund  as  ts 
oonstltute  a  gift,  has  been  much  discussed.  A  distinction  was  early  drawn  between  s 
check  upon  a  bank  and  a  draft  upon  funds  In  the  hands  of  an  IndlHduaL  A  gift  of 
the  latter  was  held  in  Harrim  v.  Oark,  8  N.  Y.  96,  not  to  amount  to  an  aaalgnmaotor 
appropriation  of  the  amount.    The  court  remarked: 

**  The  former  Instrument  Is  dearly  not  an  aseignment  In  tlM  hands  of  tte  diawas  w 
m  to  create  a  lien  upon  it  in  favor  of  the  holder ;  while  a  check  on  a  bank  tsisid.  >» 
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xnaay  caaeg,  to  operate  as  a  transfer  from  the  time  of  ite  preaentment  or  notice  to  th« 
bank.  There  are  plauslblei  If  not  solid,  reasons  for  this  distinotion,  arising  out  of 
the  ooune  of  business  and  the  mutual  understanding;  between  banks  and  their  cue* 
tomers.  The  customer  deposits  his  money  in  a  bank  for  safe-keeping  with  the  under- 
Btandtng  that  he  may  draw  by  checks  in  such  sums,  and  at  such  times,  as  may  suit  his 
convenience.  The  bank  or  banker  receives  it  on  that  condition,  and  undertakes  to 
keep  the  amount  and  pay  the  money  accordingly.  Checks  are  used  and  treated  aa 
cash,  and  by  the  course  of  business  they  are  paid  by  the  bank  or  banker  on  whom 
they  are  drawn,  with  the  same , punctuality  and  certainty  as  if  the  deposits  were  spe* 
dllcally  the  money  of  the  customers.  Checks  are,  therefore,  practically  equivalent  to 
a  transfer  of  so  much  of  the  fund  deposited.  Bills  of  exchange  on  persons  of  other  occu- 
pations are  not  always  paid  or  expected  to  be  paid  with  the  same  precision  or  punctu- 
ality. There  may  be  more  uncertainty  with  respect  to  the  amount  of  funds  in  the  hand* 
of  the  drawee ;  the  funds  may  not  be  in  cash  or  convertible  immediately  into  cash.  Billa 
are  usually  drawn  at  longer  time,  and  are  frequently  taken  more  on  the  general  credit 
of  the  drawer,  and  with  less  certainty  of  acceptance  and  payment  by  the  drawee,  than 
checks  on  a  bank  or  banker,  where  the  credit  is  founded  on  actual  cash  in  deposit. 
There  is,  moreover,  no  such  obligation  on  the  part  of  debtors  in  general,  as  in  the 
case  of  banks  and  bankers,  to  pay  their  debts  in  parcels,  and  in  such  sums  and  at  such 
times  upon  such  drafts  as  may  suit  the  convenience  of  their  creditors.  But  whether 
a  baok  cheek  operates  in  favor  of  the  holder  as  an  assignment  of  the  fund,  so  as  to 
give  him  a  remedy  against  the  drawee  who  refuses  to  accept  or  pay,  is  perhaps  yet 
unsettled.  See2  Stor)''8  Eq.  516;  Itvthe  Matter  of  Brovm,  a  bankrupt  (Dukara  v.  Ths 
ZMJther  Mtuiuf.  Banh,  11  Paige,  617) ;  and  it  is  not  necessary  to  determine  it  with  a  view 
to  the  case  under  consideration.*' 

It  is  now  however  well  settled,  that  as  between  a  bank  and  the  holder  of  a  check 
drawn  upon  it,  the  check  Is  not  such  an  assignment  or  appropriation  of  the  fund* 
as  will  maintain  an  action  by  the  holder  against  the  bank  upon  the  check.  Mlna 
National  Bank  v.  Fourth  National  Banlc,  46  N.  Y.  8^;  7  Am.  Rep.  314 ;  Carr  v.  NaUonal 
JSeeurity  Bank^  107  Mass.  43 ;  0  Am.  Bep.  6,  and  note,  9 ;  ExchariQC  Bank  v.  iiiee,  107 
Mass.  37;  9  Am.  Rep.  1 ;  Case  v.  Henderwn^ 23 La.  Ann.  40 ;  8  Am.  Rep.  fiOO ;  but  Mntrttt 
Union  National  Bank  v.  Oceana  CourUy  Banh^SO  111.  212 ;  22  Am.  Bep.  185,  and  note,  186. 

la  Burke  y.  Bishop.,  27  La.  Ann.  465;  21  Am.  Rep.  667,  the  plalntilTs  testator,  the 
day  beXore  he  died,  delivered  to  defendant,  with  the  intention  of  making  a  gift,  a 
bank  oheck  drawn  by  another  to  testator's  order,  and  indorsed  in  blank  by  him ; 
It  wae  not  presented  for  payment  until  after  testator's  death ;  /leid,  a  valid  gift.  The 
court  said  "  a  check  is  not  an  obligation.  It  is  an  unconditional  order  to  pay.  It  in 
fact  represents  money,  and  to  all  practical  intents  is  money."  ^*  When  therefore 
Elliott  gave  the  check  in  question,  indorsed  by  him,  to  Mrs.  Risley,  it  was  money 
which  he  gave  h«r,  and  which  she  reduced  to  her  possession  when  she  took  it." 

As  to  savings  bank  deposits:  In  Martin  v.  Funk^  New  York  Court  of  Appeals, 
Hovember  12, 1878, 18  Alb.  L.  Jour.  451 ;  B.,  some  time  before  her  death,  deposited  in 
a  savings  bank  $600,  declaring  at  the  time  that  she  wanted  the  account  to  be  in  trust 
for  L.,  a  distant  relative.  The  account  was  so  entered  and  a  pass  book  delivered  to 
R.  B.  thereafter  drew  for  her  own  use  one  year's  Interest  on  the  deposit.  L.  was 
not  Informed,  and  knew  nothing  of  the  deposit.  HeLd,  to  constitute  a  trust  in  favor 
of  L.,  which  could  be  enforced  against  the  administrator  of  B.    The  court  say . 

»*Xhe  question  involved  has  been  very  much  litigated  and  many  reflnements  may  be 
found  in  the  books  in  respect  to  it.  Many  oases  have  been  found  difficult  of  solution, 
not  so  much  on  account  of  the  general  principles  which  should  govern,  as  applying 
those  principles  to  a  particular  state  of  facts.  Is  it  dear  that  a  person  irui  iuris,  act- 
ing freely  and  with  full  knowledge,  has  the  power  to  make  a  voluntary  gift  of  the 
whole  or  any  part  of  his  property,  while  it  is  well  settled  that  a  mere  intention, 
whether  expressed  or  not.  Is  not  sufficient,  and  a  voluntary  promise  to  make  a  gift  is 
nudum  yaeUun  and  of  no  binding  force.  50  Bog.  Ch.  175,  and  cases  cited.  The  act 
constituting  the  transfer  must  be  consummated  and  not  remain  incomplete,  or  rest 
in  mere  Intention,  and  this  Is  the  rule,  whether  the  gift  Is  by  delivery  only,  or  by  the 
creation  of  a  trust  in  a  third  person,  or  in  creating  the  donor  himself  a  truste«u 
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Enough  must  be  done  to  paas  the  title,  although  when  a  trust  is  declared,  whether  In 
a  third  person  or  the  donor,  it  Is  not  essential  that  the  property  should  be  actually 
possessed  by  the  cestui  que  trust,  nor  Is  it  even  essential  that  the  latter  should  be 
informed  of  the  trust. " 

*'  The  CSoae  of  Witztl,  before  Surrogate  Bradford,  SBradf .  888,  and  MiObpauah  ▼.  Put- 
fnari,  16  Abb.  Pr.  880,  were  deposits  In  the  same  form,  and  in  the  former  the  eertvigiit 
tru«t  had  no  notice  of  the  deposit,  and  in  both  cases  the  gift  was  held  effectual.  SmIOk 
T.  Xee,  2T.  ftC.  fi91.  Money  was  deposited  with  the  defendant  and  a  note  taken, 
payable  to  the  depositor,  for  another  person,  and  it  was  held  that  the  depositor  ooa- 
stituted  himself  a  trustee.  The  case  of  KeOsy  ▼.  Manh€Uian  ifutitutfan,  foraavinsi 
(not  reported),  was  a  special  term  decision  of  the  N.Y.  Com.  Pleas,  before  BoBDnov, 
J.,  where  precisely  such  a  deposit  was  made  as  In  this,  and  it  was  upheld  as  an  abso- 
lute gift.  These  decisions,  although  not  controlling  upon  this  court,  are  entitled  to 
respect,  and  they  show  the  tendency  of  the  Judicial  mind  to  give  these  transactions 
the  effect  which  on  their  face  they  import.  So  in  Minor  v.  i{n0eri,4OOonn.91S;  II 
Am.  Rep.  60,  a  similar  deposit  was  upheld  as  a  declaration  of  trust.  Park,  J.,  notiosd 
the  point  urged  there  as  here  of  the  retention  of  the  pass-book,  and  satd :  *  She 
retained  possession,  therefore,  because  the  deposit  was  made  in  her  name,  as  trustee, 
and  not  because  she  had  not  given  the  beneficial  interest  of  the  deposit  to  the  plain- 
tiff,* and  In  that  case  the  depositor  had  drawn  out  the  deposit,  and  the  action  w9» 
sustained  against  her  administrator.  So  in  Say  v.  SUnmOM^  11 B.  I.  M6 ;  23  Am.  Bep. 
447,  the  facts  were  precisely  like  the  case  at  bar,  except  that  the  eatui  que  tnt$t  wss 
informed  of  the  gift,  and  the  court  held  the  trust  valid. 

But  the  Supreme  Court  of  Massachusetts,  in  two  cases,  Brabmokr*  ¥%oe  Cent8intH0 
Baiik^  104  Msss.  228 ;  6  Am.  Rep.  222  ;  and  CUuit  v.  darhf  108  id.  622,  seem  to  hold  adif- 
f  erent  doctrine.  In  the  first  case  the  circumstances  were  deemed  oontrolUng,  advene 
to  an  intent  to  create  a  trust,  and  in  the  last,  which  was  similar  in  its  facta  to  this,  the 
court  express  the  opinion  that  the  trust  was  not  complete,  but  without  giving  soy 
reasons  for  the  opinion.  The  last  decision,  although  entitled  to  great  reepeott  is  excep- 
tional to  the  general  current  of  authority  in  this  country.**  The  court  also  ctteBtek- 
ordson  V.  Richard8on^  L.  R.,  8  Bq.  Cas.  686;  Morgan  v.  JUoOeHm,  ID  id.  415;  Wanintr  v. 
Bogers,  16  id.  d4a    They  continue : 

**  Let  us  now  consider  the  case  in  hand.  In  form  at  least  the  title  to  the  mooey  ms 
changed  from  the  intestate  individually,  to  her  as  trustee.  She  stated  to  the  bsok 
that  she  desired  the  money  to  be  thus  deposited.  It  was  so  done  by  her  direction,  and 
she  took  a  voucher  to  herself  in  trust  for  the  plaintiff.  Upon  these  facts  what  othsr 
intent  can  be  imputed  to  the  intestate  than  such  as  her  aota  and  declaratlona imparted, 
and  did  they  not  impart  a  trust  ?  There  was  no  contingency  or  uncertainty  in  the  cir- 
cumstances, and  I  am  unable  to  see  wherein  it  was  incomplete.  The  mooey  was  depos- 
ited unqualifiedly,  and  absolutely  in  trust,  and  the  intestate  was  the  trustee.  It  would 
scarcely  have  been  stronger  if  she  bad  written  In  the  pass-book,  *I  horebydedara 
that  I  have  deposited  this  money  for  the  benefit  of  the  plaintiff,  and  I  hold  the  saoM 
as  trustee  for  her.'  This  would  have  beei/a  plain  declaration  of  trust,  and  aooooi- 
panied  as  it  was  with  a  formal  transfer  to  herself  in  the  capacity  of  tnistee,  would 
have  been  deemed  sufficient  under  the  most  rigid  rules  to  be  found  in  any  of  tbs 
authorities.  It  seems  to  me  that  this  was  the  necessary  legal  intendment  of  the 
action,  and  that  it  was  sufficient  to  pass  the  title.  The  retention  of  the  pass-hoc 
not  necessarily  inconsistent  vrith  this  construction.  She  must  be  deemed  to  have 
retained  it  as  trustee.  The  book  was  not  the  property,  but  only  the  voucher  for  ths 
property  which  after  the  deposit  consisted  of  the  debt  against  the  bank.**  Qtiog 
Exton  V.  Scott,  6  Sim.  81 ;  Fletcher  v.  Fletcher,  4  Hare,  671;  Sonoerttye  ▼.  .^rden,  1  Johns. 
Ch.  240;  Burrv.  Winthrop,  id.  889. 

In  Clark  v.  Clark,  108  Mass.  622,  cited  above,  a  person  deposited  money  In  a  savings  hank 
In  her  own  name  as  trustee  for  another.  She  retained  the  pass-book  and  the  other  had  oo 
notice  of  the  deposit  until  after  the  depositor's  death.  The  court  held  that  the  depos- 
itor's administrator  was  entitled  to  the  money  as  against  the  intended  donee,  and 
this  even  if  it  were  shown  that  there  was  an  intent  on  the  part  of  the  deposllor  to 
ereate  a  trust  in  favor  of  such  donee.    In  Brdbrook  ▼.  Boston  Flm  Cent  S.  BattK  iM 
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Mass.  2S8;  6  Am.  Bep.  2B8,  a  father  deposited  a  sum  of  money  belonging  to  him  in  » 
aaTlngs  bank  as  trustee  for  his  daughter,  and  It  was  held  that  the  daughter  could  not. 
claim  it  against  his  legal  representatives  notwithstanding  that  the  by-laws  of  the  bank 
provided  that  a  depositor  and  his  legal  epresentatlves  should  be  bound  oy  a  on- 
dltion  annexed  to  a  deposit  designating  the  name  of  the  person  for  whose  benefit  It 
was  made.  In  this  case  the  court  says  there  must  be  some  act  of  delivery  out  of  the 
possession  of  the  donor  for  the  purpose  and  with  the  intent  that  the  title  shall  thereby 
pass  in  order  to  render  such  a  gift  complete,  and  cites  MincMn  ▼.  JtferrflZ,  2  Bdw.  Ch. 
883.  as  recognizing  this  principle.  In  Hovxird  v.  Windham  Co.  Sav.  Banh,  40  Vt.  607,  a 
deposit  was  made  directly  to  the  credit  of  the  Intended  donee,  and  this  was  held  to 
make  a  completed  gift. 

The  doctrine  of  the  New  York  Court  of  Appeals  in  Martin  v.  FurUt,  that  a  deposit 
in  a  savings  bank  by  one  person  in  trust  for  another  constitutes  a  valid  gift  enforcea- 
ble against  the  personal  representative  of  the  donor,  although  the  donor  kept  control, 
of  the  deposits  during  his  life-time,  and  the  donee  was  Ignorant  of  the  transaction,  is 
repudiated  by  the  United  Statee  Circuit  Court  for  the  District  of  Massachusetts,  in 
Stone  V.  BUhopj  decided  on  the  7th  of  October,  1878.  The  latter  case  Is  on  all  foura 
with  the  case  in  the  Court  of  Appeals,  the  money  being  entered  In  the  books  of  the. 
bank  as  being  deposited  in  trust  for  the  donee  and  the  donor  keeping  control  of  the- 
same. 


Hood  y.  Adams. 

(iSa  Mass.  481.) 

MortgcLge — purchase  of  premises  by  mortgagee  — effect  on  debt. 

If  %  mortgagee  of  land  parchaaes  the  premises  on  foreclosare  for  a  sam  equal 
to  the  mortgage  note,  he  thereby  satisfies  the  note,  and  cannot  rescind  the- 
sale  and  maintain  an  action  on  the  note. 

CONTEACT  on  a  promissory  note.    The  opinion  states  the  case.. 
The  plaintiff  had  a  Yerdict,  and  the  defendant  excepted. 

« 

'  R.  E.  Harmony  for  defendant. 
A,  JoneSy  for  plaintiff. 

Ekdicoti,  J.  As  the  coart  below  ruled  that  the  allegations  of 
the  answer  and  the  facts  offered  in  evidence  at  the  trial  would  not, 
if  proved,  show  a  payment  of  the  note,  we  must  assume  the  alle- 
gations of  the  answer  and  the  facts  offered  in  evidence  to  be  true. 
We  have  therefore  this  case. 

The  plaintiff  holds  the  note  of  the  defendant,  secured  by  a  mort- 
gage on  real  estate,  which  contains  a  power  of  sale  in  common 
form,  with  a  provision  that  the  mortgagee,  or  any  person  in  her 
behalf^  may  purchase  at  the  sale,  and  that  no  other  purchaser 
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shall  be  answerable  for  the  application  of  the  purehaae-mon^. 
The  defendant  sold  his  interest  in  the  real  estate  soon  after  giving 
the  mortgage.  There  having  been  a  breach  of  condition,  the  plain- 
tiflE,  for  the  purpose  of  foreclosure,  caused  the  estate  to  be  sold  by 
public  auction,  and  it  was  bid  in  by  the  plaintiff's  agent,  who  was  the 
highest  bidder,  for  a  sum  equal  to  the  amount  due  on  the  note  and 
the  expenses  of  the  sale.  The  proceedings  were  in  all  respects 
pursuant  to  the  power  in  the  mortgage  and  lawful,  which  we  un- 
derstand to  include  all  the  forms  of  a  binding  contract  of  sale  and 
purchase.  It  also  appears  that  the  agent  was  duly  authorized  to 
purchase  the  estate  for  the  plaintiff,  with  a  view  to  a  conveyance 
by  the  plaintiff  to  the  agent,  and  a  simultaneous  deed  by  him  to 
the  plaintiff.  The  deeds  were  prepared  by  the  auctioneer,  and  the 
plaintiff  refused  to  execute  them,  and,  as  the  answer  alleges,  frnnd- 
ulently  refused  to  apply  the  money,  for  which  she  had  sold  the 
property,  to  the  payment  of  the  note  in  her  hands.  This  was  the 
condition  of  things,  when  this  action  was  brought  upon  the  note. 
Upon  these  facts,  it  appears  that,  at  a  sale  properly  conducted, 
the  property  was  in  fact  purchased  by  the  mortgagee  for  a  sum 
equal  to  the  full  amount  of  the  debt  secured  by  the  mortgage. 
The  question  does  not  arise,  what  would  be  the  rights  of  tbe  de- 
fendant, if  the  sale  had  been  to  a  third  person,  who  without  cause 
had  refused  to  pay  the  money,  and  whom  the  plaintiff  oould 
have  compelled  to  a  specific  performance  of  his  contract  Cordtr 
V.  Morgan,  18  Ves.  344.  If  a  third  party  had  purchased  for  the 
same  amount,  and  paid  the  money  to  the  plaintiff,  who  withont 
any  justifiable  cause  had  refused  to  execute  the  necessary  deed& 
the  case  would  have  more  nearly  resembled  this.  Here  the  pay- 
ment was  completed  ;  as  mortgagee,  the  plaintiff  could  not  insti- 
tute proceedings  against  herself  as  purchaser  to  compel  perform- 
ance of  the  contract  of  sale,  for  the  same  hand  that  was  to  receive 
the  purchase-money  was  to  pay  it,  and  in  such  case  what  the  law 
requires  to  be  done  shall  be  presumed  to  haye been  done.  IpswUh 
Manuf.  Co.  v.  Story ^  5  Mete.  810 ;  HaxMon  v.  Vaientiney  113  Mass. 
472.  Nothing  theref o(re  reoaioed  to  be  done  except  tbe  execution 
of  the  deeds,  and  this  the  plaintiff  contends  was  abeokitelf  essen- 
tial to  the  c<»nidetion  of  the  pover  of  sale,  and  that,  the  power  not 
having  been  executed,  she  may  recover  on  the  note ;  in  other 
words,  all  the  proceedings  at  tbe  sale  may  be  treated  as  a  nullity, 
binding  on  no  one.    But  wo  ore  not  of  that  opinioiL    UAder  the 
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provision  of  the  mortgage,  permitting  the  mortgagee  to  parchase, 
the  method  first  adopted  or  contemplated  by  the  plaintiff  for  per- 
fecting the  record  title  in  herself,  by  a  oonyeyance  through  her 
agent  to  her,  was  a  proper  one  ;  Dexter  y.  Shepard,  117  Mass.  480; 
and  as  by  the  deed  the  mortgagee  was  aathorized  to  convey  the 
estate  directly  to  the  parchasor,  the  plaintiff,  having  purchased  by 
an  agent,  could  properly  have  executed  a  deed  directly  to  herself, 
which  would  have  operated  as  an  appointment,  by  the  donee  of  the 
power,  to  her  own  use.  Hall  v.  Bliss,  118  Mass.  554 ;  19  Am.  Bep. 
476.  Either  course  was  open  to  the  plaintiff  when  this  action  was 
brought,  and  whether  she  may  now  adopt  either  alternative,  and 
complete  the  title  in  herself,  it  is  not  necessary  in  this  case  to  de- 
cide. The  only  question  here  is,  whether,  being  a  trustee  for  sale, 
«he  can,  as  against  the  defendant,  avoid  the  effect  of  the  proceed- 
ings simply  by  refusing  to  execute  the  deeds. 

A  mortgagee  selling  under  a  power  of  sale  is  a  trustee  for  sale, 
and  is  bound  in  all  particulars  to  execute  the  trust  with  a  due  re- 
gard to  the  interests  of  the  mortgagor,  or  of  those  having  his  estate 
in  the  premises,  and  also  of  those  who  are  no  longer  owners  of  the 
estate,  but  are  liable  on  the  note,  which  the  mortgage  secures. 
Montague  v.  Dawes,  14  Allen,  369  ;  Dyer  v.  Shurtleff,  112  Mass. 
165  ;  17  Am.  Rep.  77  ;  Drinan  v.  Nichols^  115  Mass.  353.  If,  by 
virtue  of  the  power  in  the  mortgage,  the  mortgagee  becomes  the 
purchaser,  he  is  bound  to  carry  out  and  complete  his  purchase  to 
the  same  extent  as  any  other  purchaser.  The  proper  performance 
of  his  duty  as  purchaser  is  as  imperative  upon  him,  as  the  proper 
performance  of  his  duty  as  seller.  The  fact  that  he  unites  the 
two  characters  in  his  own  person  cannot  give  him  any  additional 
rights  ;  on  the  contrary,  he  is  held  to  a  stricter  accountability, 
when  he  undertakes  to  buy.  As  was  said  by  Mr.  Justice  Wells 
in  Monfagtce  v.  Dawes,  "  when  a  party,  who  is  intrusted  with  a 
power  to  sell,  attempts  also  to  become  the  purchaser,  he  will  be 
held  to  the  strictest  good  faith  and  the  utmost  diligence  for  the 
protection  of  the  rights  of  his  principal.  If  he  fail  in  either,  he 
ought  not  to  be  permitted  thereby  to  acquire  any  irrevocable  rights 
which  he  can  set  up  against  the  party  whose  interests  he  has  sacri- 
ficed." And  this  mortgagee  cannot,  by  a  refusal  to  pei*form  a  plain 
duty,  compel  this  defendant  to  pay  a  note  which  would  have  been 
discharged  if  that  duty  had  been  performed.    This  is  not  the 
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of  the  nou-execution  of  a  power,  but  of  the  defective  or  incomplete 
execution  of  a  power  on  the  part  of  the  mortgagee. 

Such  misconduct  on  the  part  of  the  plaintiff  constitutes  a  sub- 
stantial answer  to  her  action.  In  Howard  y.  Am^,  3  Hetc  308, 
the  mortgage  contained  an  authority  to  the  mortgagee  to  sell  the 
estate  and  apply  the  proceeds  to  the  payment  of  the  note.  The 
mortgage  was  assigned  to  one  Lothrop,  who  assigned  it  to  the 
plaintiff  after  the  maturity  of  the  note.  The  plaintiff  sold  the 
estate  by  auction  for  a  sum  insufficient  to  pay  the  note,  and  brought 
his  action  against  the  defendant,  who  was  the  mortgagor,  for  the 
balance.  The  defendant  was  allowed  to  proye  that  Lothrop  was 
the  real  owner  of  the  note  and  mortgage  at  the  time  of  the  sale, 
and  that  he  so  managed  the  sale  that,  the  property  brought  less 
than  it  was  worth,  and  that  he  did  this  in  order  to  obtain  an  abso- 
lute title  to  the  estate  under  its  true  yalue,  while,  if  the  sale  had 
been  made  in  good  faith,  the  property  would  haye  sold  for  more 
than  enough  to  pay  the  note.  This  was  held  to  be  a  good  defense 
to  an  action  brought  by  the  party  to  whom  such  mismanagement 
was  justly  to  be  imputed  and  to  any  other  pei*8on  standing  in  his 
place ;  and,  in  delivering  the  opinion,  Chief  Justice  Shaw,  after 
commenting  upon  the  legal  effect  of  the  evidence,  as  a  defense  to 
the  action,  said  '*  It  shows  that  it  is  the  plaintiff's  own  fault 
that  the  debt  is  not  fully  paid."  See,  also,  Brtggs  v.  Ridhmond,  10 
Pick.  391,  396  ;  Davis  v.  Thompson,  118  Mass.  497. 

We  are  therefore  of  opinion  that  the  ruling  at  the  trial  was 
erroneous. 

Exceptions  stuiatned. 


Bead  y.  Cakbridob. 

(IM  Mass.  507.) 
Jury  —  communication  with,  hyjvdge  after  their  retiremeni. 

After  a  sheriff's  Jary  had  retired  to  deliberate ,  they  called  upon  the  sheriff 
for,  and  received,  in  the  absence  of  the  parties  and  their  oounsel,  an  instnC' 
tion  on  a  matter  of  law ;  hetd^  that  the  verdict  was  invalid,  althoogh  tht 
sheriff  certified  that  after  the  jury  were  discharged,  he  submitted  the  Instm^ 
tion  to  the  respective  counsel,  and  they  approved  it.* 


*8ee  Chapman  v.  Chicago  and  Northioestem  RMway  Co,  (26  Wis.  3B6),  7  JUk 
Rep.  81. 
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PETITION  for  assessmeDt  of  damages  for  taking  of  land.  Af- 
ter  the  retirement  of  the  sheriff's  jury>  they  called  the  sheriff 
who  had  them  in  charge  and  had  presided  on  the  trials  to  the  door 
of  their  room,  and  their  foreman  handed  him  the  written  question. 
''Have  the  counsel  the  right  to  argae  on  what  is  not  in  the  evi- 
denoe  ?  *'  to  which  the  sheriff  answered  "  no,"  orally  to  the  fore- 
man,  at  the  door.  After  the  jury  were  discharged,  and  before  the 
verdict  was  returned  to  the  Superior  Court,  the  sheriff  submitted 
the  question  and  answer  to  the  counsel  of  both  parties,  and  they 
declared  the  instruction  correct.  A  motion  by  the  respondent  to 
set  aside  the  verdict  was  overruled,  and  he  appealed, 

J,  W.  Hammond,  for  respondent. 

C,  T.  Russell  &  C,  T,  Russell,  Jr.,  for  petitioner. 

Gray,  0.  J.  The  action  of  the  sheriff  after  the  jury  had  retired 
to  deliberate  upon  their  verdict  was  irregular,  and  in  violation  of 
the  settled  law  of  the  Commonwealth,  and  requires  the  verdict  to 
be  set  aside. 

In  Sargent  v.  Roberts,  1  Pick.  337,  after  a  trial  of  three  days 
before  a  justice  of  this  court,  the  jury  had  been  out  six  hours, 
when  the  foreman  wrote  to  the  judge  at  chambers,  informing  him 
that  they  could  not  agree,  and  that  they  waited  for  his  directions  ; 
the  judge  returned  an  answer  in  writing,  saying  that  he  was  un- 
willing, after  so  much  time  had  been  consumed  in  the  cause,  to 
permit  the  jury  to  separate,  and  giving  such  instructions  as  would 
enable  them  to  reconsider  the  cause  in  a  more  systematic  manner, 
and  directing  them  to  bring  his  letter  into  court  with  them  in 
order  that  it  might  be  filed  with  the  papers  in  the  case  ;  the  jury 
returned  a  verdict  for  the  defendants,  and  the  plaintiff  moved  for 
a  new  trial,  because  of  this  communication  from  the  judge  to  the 
jury.  The  full  court,  after  mature  consideration,  and  observing 
that  the  judge  had  acted  in  accordanee  with  a  practice  which  had 
long  prevailed  to  some  extent,  and  that  it  was  impossible  to  com- 
plain of  the  substance  of  the  communication,  and  the  only  question 
was  whether  any  communication  at  all  was  proper,  unanimously 
held  that  the  plaintiff  was  entitled  to  a  new  trial. 

The  reasons  were  thus  stated  by  Chief  Justice  Pabker:  "No 
communication  whatever  ought  to  take  place  between  the  judge 
and  the  jury,  after  the  cause  has  been  committed  to  them  by  the 
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of  the  non-execution  of  u  power,  but  of  the  defectiye  or  incomplete 
execution  of  a  power  on  the  part  of  the  mortgagee. 

Such  misconduct  on  the  part  of  the  plaintiff  constitutes  a  sab- 
stantial  answer  to  her  action.  In  Howard  v.  Ames,  3  Mete  308, 
the  mortgage  contained  an  authority  to  the  mortgagee  to  sell  the 
estate  and  apply  the  proceeds  to  the  payment  of  the  note.  The 
mortgage  was  assigned  to  one  Lothrop,  who  assigned  it  to  the 
plaintiff  after  the  maturity  of  the  note.  The  plaintiff  sold  the 
estate  by  auction  for  a  sum  insufiScient  to  pay  the  note,  and  brought 
his  action  against  the  defendant,  who  was  the  mortgagor,  for  the 
balance.  The  defendant  was  allowed  to  prove  that  Lothrop  waa 
the  real  owner  of  the  note  and  mortgage  at  the  time  of  the  sale, 
and  that  he  so  managed  the  sale  that,  the  property  brought  leas 
than  it  was  worth,  and  that  he  did  this  in  order  to  obtain  an  abso- 
lute title  to  the  estate  under  its  true  value,  while,  if  the  sale  had 
been  made  in  good  faith,  the  property  would  have  sold  for  more 
than  enough  to  pay  the  note.  This  was  held  to  be  a  good  defense 
to  an  action  brought  by  the  party  to  whom  such  mismanagement 
was  justly  to  be  imputed  and  to  any  other  person  standing  in  his 
place ;  and,  in  delivering  the  opinion,  Chief  Justice  Shaw,  after 
commenting  upon  the  legal  effect  of  the  evidence,  as  a  defense  to 
the  action,  said  **  It  shows  that  it  is  the  plaintiff^s  own  fault 
that  the  debt  is  not  fully  paid."  See,  also,  Bnggs  v.  Ridhmond^  10 
Pick.  391,  396  ;  Davis  v.  Thompson,  118  Mass.  497. 

We  are  therefore  of  opinion  that  the  ruling  at  the  trial  was 
erroneous. 

Exceptions  sustained. 


Bead  v.  Cakbridgb. 

(lMMafla.M7.) 
Jury  —  eommuniecUion  toith,  by  judge  after  ifuir  r«tir«fiMnl. 

After  a  BherifiTs  Jarj  had  retired  to  deliberate .  they  called  upon  the  riieiiir 
for,  and  received,  in  the  absence  of  the  parties  and  their  oounael,  an  instruc- 
tion on  a  matter  of  law ;  hdi^  that  the  verdict  was  invalid,  althoagh  tht 
sheriff  certified  that  after  the  Jury  were  discharged,  he  submitted  the  instnie* 
tion  to  the  respective  counsel,  and  they  approved  it.* 

*8ee  ChoL-pman  v.  Chicago  and  Nortfitoestem  RaUway  Co,  (26  Wis.  806),  7  Ask 
Rep.  81. 


JUNE  TERM,  1878.  691 

Read  v.  Cambridge. 


PETITION  for  assessmeDt  of  damages  for  taking  of  land.  Af- 
ter  the  retirement  of  the  sheriff's  jury>  they  called  the  sheriff 
who  had  them  in  charge  and  had  presided  on  the  trial,  to  the  door 
of  their  room,  and  their  foreman  handed  him  the  written  question. 
**Have  the  counsel  the  right  to  argue  on  what  is  not  in  the  evi- 
dence ?**  to  which  the  sheriff  answered  "  no,"  orally  to  the  fore- 
man, at  the  door.  After  the  jury  were  discharged,  and  before  the 
Teinlict  was  returned  to  the  Superior  Court,  the  sheriff  submitted 
the  question  and  answer  to  the  counsel  of  both  parties,  and  they 
declared  the  instruction  correct.  A  motion  by  the  respondent  to 
set  aside  the  verdict  was  overruled,  and  he  appealed. 

</.  W.  Hammond,  for  respondent. 

£7.  T,  Russell  &  C.  T,  Russell,  Jr.,  for  petitioner. 

Gray,  C.  J.  The  action  of  the  sheriff  after  the  jury  had  retired 
to  deliberate  upon  their  verdict  was  irregular,  and  in  violation  of 
the  settled  law  of  the  Commonwealth,  and  requires  the  verdict  to 
be  set  aside. 

In  Sargent  v.  Roberts,  1  Pick.  337,  after  a  trial  of  three  days 
before  a  justice  of  this  court,  the  jury  had  been  out  six  hours, 
when  the  foreman  wrote  to  the  judge  at  chambers,  informing  him 
that  they  could  not  agree,  and  that  they  waited  for  his  directions  ; 
the  judge  returned  an  answer  in  writing,  saying  that  he  was  un- 
willing, after  so  much  time  had  been  consumed  in  the  cause,  to 
permit  the  jury  to  separate,  and  gifmg  such  instructions  as  would 
enable  them  to  reconsider  the  cause  in  a  more  systematic  manner, 
and  directing  them  to  bring  his  letter  into  court  with  them  in 
order  that  it  might  be  filed  with  the  papers  in  the  case  ;  the  jury 
returned  a  verdict  for  the  defendants,  and  the  plaintiff  moved  for 
a  new  trial,  because  of  this  communication  from  the  judge  to  the 
jury.  The  full  court,  after  mature  consideration,  and  observing 
that  the  judge  had  acted  in  accordance  with  a  practice  which  had 
long  prevailed  to  some  extent,  and  that  it  was  impossible  to  com- 
plain of  the  substance  of  the  communication,  and  the  only  question 
was  whether  any  communication  at  all  was  proper,  unanimously 
held  that  the  plaintiff  was  entitled  to  a  new  trial. 

The  reasons  were  thus  stated  by  Chief  Justice  Pabker:  "No 
communication  whatever  ought  to  take  place  between  the  judge 
and  the  jury,  after  the  cause  has  been  committed  to  them  by  the 
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charge  of  the  judge,  unless  in  open  court,  and,  where  practicable^ 
in  presence  of  the  counsel  in  the  cause."  *'  When  the  court  i« 
adjourned,  the  judge  carries  no  power  with  him  to  his  lodgings 
and  has  no  more  authority  over  the  jury  than  any  other  person; 
and  any  direction  to  them  from  him,  either  verbal  or  in  writing,  is 
improper.  It  is  not  sufficient  to  say  that  this  power  is  in  hands 
highly  responsible  for  the  proper  exercise  of  it;  the  only  sure  way 
to  prevent  all  jealousies  and  suspicions  is  to  consider  the  judge  as 
having  no  control  whatever  over  the  case,  except  in  open  court  in 
presence  of  the  parties  and  their  counsel.  The  public  interest 
requires  that  litigating  parties  should  have  nothing  to  complain  of 
or  suspect  in  the  administration  of  justice,  and  the  convenience  of 
jurors  is  of  small  consideration  compared  with  this  great  object" 
^'It  is  better  that  everybody  should  suffer  inconvenience  than  that 
a  practice  should  be  continued  which  is  capable  of  abuse,  or  at  least 
of  being  the  ground  of  uneasiness  and  jealousj^."    1  Pick.  342. 

It  was  thus  adjudged  that,  even  in  the  highest  court  of  the 
State,  a  communication  from  the  judge  to  the  jury,  which  was  in 
writing  and  filed,  so  that  there  could  be  no  question  of  its  terms^ 
and  which  was  unobjectionable  in  substance,  was  yet,  being  made 
out  of  court  and  in  the  absence  of  the  parties  and  their  counsel, 
improper  and  illegal,  and  required  a  new  trial  to  be  granted  on  the 
motion  of  the  party  against  whom  the  verdict  was  returned. 

The  rule  thus  established  was  recognized  by  Chief  Justice 
Shaw  in  Commonwealih  v.  Eoby,  12  Pick.  496,  518,  and  by  Chief 
Justice  BiGBLOW  in  Merrill  v.'  JVary,  10  Allen,  416,  417;  it  has 
never  been  qualified  by  legislation  (although  the  whole  statute 
law  of  the  Commonwealth  has  been  since  twice  revised),  and  has 
governed  the  practice  of  our  courts  for  more  than  half  a  century; 
and  it  has  been  approved  in  many  other  States.  *  Benson  v.  Fish, 
6  GreenL  141;  StcUe  v.  Smiih,  6  B.  I.  33,  36;  Siate  v.  PcUierson, 
45  VL  308,  316;  Kirk  v.  State,  14  Ohio,  511;  Fish  v.  Smith,  12 
Ind.  563.    See,  also,  Norris  v.  Cook,  1  Curtis,  464. 

The  decision  in  Thayer  v.  Van  Vleet,  5  Johns.  Ill,  cited  by  the 
learned  counsel  for  the  petitioner,  has  been  overruled.  Taylor  v. 
Betsford,  13  Johns.  487;  Benson  v.  Clark,  1  Cowen,  258;  Moody  \ 
Pomeroy,  4  Denio,  115;  Watertovm  Bank  <&  Loan  Co.  v.  Mix,  51 
IT.  Y.  558.  In  Taylor  v.  Betsford,  the  court  said:  "The  only 
error  necessary  to  be  noticed  in  this  case  is,  that  the  justice  went 
into  the  room  with  the  jury,  at  their  request,  privately  and  apart 
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from  the  parties,  to  answer  certain  questions  proposed  to  him  by 
the  jnry.  This  we  have  repeatedly  held  to  be  erroneous,  unless 
done  with  the  consent  of  the  parties.  Whether  the  information 
given  by  the  justice  were  material,  or  had  any  inflnence  upon  the 
verdict  of  the  jury,  is  a  matter  which  we  will  not  inquire  into.^' 

Against  this  weight  of  authority,  the  only  cases  brought  to  our 
notice  which  countenance  a  different  rule,  are  two  in  New  Hamp- 
shire and  one  in  South  Carolina.  Bassett  v.  Salisbury  Manuf,  Co., 
8  Foster,  438;  Allen  v.  Aldrich,  9  id.  63;  OoldsmUh  v.  Solomons,  2 
Strobh.  296.  And  in  the  latter  the  point  adjudged  related  only  to 
instructions  as  to  the  form  of  the  verdict,  given  by  the  judge  to 
the  foreman  in  open  court;  and  the  criticism  upon  the  judgment 
of  this  court  in  Sargent  v.  Roberts  was  based  upon  the  singular 
theory  that  the  intercourse  between  the  jury  and  the  bench  is  so 
confidential  that  often  communications  from  the  jury  ought  not  to 
be  disclosed  to  the  bar. 

The  duty  of  the  sheriff  or  other  officer  presiding  at  a  trial 
by  a  sheriff's  jury  is  prescribed  by  statute  to  be  to  keep  order, 
to  administer  the  oath  to  jurors  and  witnesses,  to  decide  all  ques- 
tions of  law  arising  at  the  trial,  and  direct  the  jury  upon  any 
question  of  law  when  requested  by  either  party,  and,  when  re- 
quested, to  certify  to  the  court,  with  the  verdict,  the  substance 
of  any  decision  or  direction  by  him  given.  Gen.  Stats.,  ch.  43, 
§§  32,  33  ;  Merrill  v.  B&rkshire,  11  Pick.  269,  274 ;  Tucker  v. 
Massachusetts  Central  Railroad,  116  Mass.  124.  In  performing 
these  duties,  his  functions  are  judicial;  in  attending  the  jury 
after  they  have  retired  to  deliberate  upon  their  verdict,  he  acts 
as  an  executive  officer,  just  as  his  deputy  might  Tripp  v. 
County  Commissioners,  2  Allen,  556,  558 ;  Briggs  v.  Taunton, 
110  Mass.  423,  427.  The  sheriff  does  not  hold  a  court,  except  for 
the  purpose  of  presiding  at  the  particular  trial  under  the  war- 
rant to  him  from  the  county  commissioners.  Oen.  Stats.,  ch.  43, 
§  27.  If  he  has  any  authority  to  direct  the  jury  in  matter  of  law, 
after  he  has  once  committed  the  case  to  them,  it  can  only  be 
in  the  presence  of  the  counsel.  The  statute  which  requires  him 
to  give  directions  to  the  jury,  and  to  certify  them  to  the  court, 
at  the  request  of  either  party,  implies  that  the  parties  must  be 
present,  by  themselves  or  their  counsel,  when  the  directions  are 
given.  No  reason  has  been  or  can  be  suggested  why  an  executive 
officer,  exercising  judicial  functions  in  a  particular  case,  should 
not  be  subject  to  the  same  restrictions  as  the  judges  of  the  courts* 
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The  question  of  th^  foreman  was  evidently  addressed  to  the 
sheriff  and  answered  by  him  in  his  judicial  capacity.  As  he  had 
no  right;  under  the  circumstances,  to  make  any  communication  at 
all  to  the  jury,  the  decisions  already  cited  are  conclusiye  to  the 
point  that  the  court  will  not  inquire  whether  the  communication 
was  in  fact  erroneous  or  prejudicial.  The  statement,  in  his  certifi- 
cate, that  the  counsel  of  both  parties,  after  the  jury  had  been  dis- 
missed, assented  to  its  correctness,  is  wholly  immaterial,  because  it 
was  no  part  of  his  duty  at  that  stage  of  the  case  to  inquire  into  or 
certify  their  opinion  upon  that  point. 

Verdict  set  aside. 


Wat&iss  v.  First  National  Bank  of  Oakbbidge. 

(124Mafl8.671.) 
IVade  fixtures  —  right  of  tenant  to  remade  during  term, 

A  lessee  daring  his  term  placed  trade  fixtures  on  the  demised  premises;  before 
the  expiration  of  the  term  he  took  a  new  and  independent  lease  of  the  same 
premises,  with  different  conditions,  reserving  no  right  to  the  fixtnrss,  but 
covenanting  to  surrender  the  premises  at  the  end  of  the  term  "  in  as  good 
order  and  condition  as  the  same  now  are."  J3eM,that  &e  could  not  lemoTS 
the  fixtures  after  the  expiration  of  the  first  term.* 

« 

CONTRACT  for  breach  of  covenant,  in  a  written  lease  from  the 
plaintiff  to  the  defendant,  to  surrender  the  premises  at  the 
end  of  the  term  ^'  in  as  good  order  and  condition  as  the  same  now 
are."  The  plaintiff  and  another,  owning  the  premises,  leased  them 
to  the  Harvard  Bank,  on  the  1st  of  January,  1861,  for  five  years, 
at  a  fixed  rent,  with  a  privilege  of  an  additional  term  of  five  yean 
on  the  same  conditions.  That  lease  covenanted  for  the  surrender 
of  the  premises  at  the  end  of  the  term  in  as  good  order  and  con- 
dition as  the  same  then  were,  against  waste  and  alterations,  and  for 
right  of  entry  by  the  lessor  in  case  of  failure  to  pay  rent  or  in  case 
of  waste.    The  lessee  constructed  a  fire-proof  safe  or  vault,  and  a 


*  Ab  to  right  of  tenant  to  remoye  trade  fixtures  in  preneral,  see  fiolftnwfc  t.  Chtmber^ 
Kn,  116  Mass  15&:  17  Am.  Rep.  146 ;  Madigan  ▼.  MoCoarthy^  106  lla88.3n;  U  Am.  Bep.  VI,* 
S^oer  ▼.  PeUiU  77  Penn.  St.  487;  18  Am.  Rep.  452;  Torrey  ▼.  Burnett;  88  N.  J.  157;  9 
Am.  Rep.  421;  Louffhran  ▼.  Boss,  46  N.  Y.  792;  6  Am.  Bep.  178. 
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portable  furnace,  with  pipes,  flues  and  registers,  and  counters,  to 
fit  the  premises  for  use  as  its  banking  house.  The  lessee  was  after- 
ward changed  into  a  National  bank,  under  the  name  of  the  defend- 
ant, and  the  plaintiff  acquired  the  sole  ownership  of  the  premises. 
The  defendant  elected  to  extend  the  lease  as  above  provided,  and 
continued  in  occupation,  until  on  the  7th  of  October^  1870,  a  new 
lease  was  entered  into  between  the  parties,  for  five  years  from  Jan- 
uary 1, 1871,  at  an  increased  rent,  the  new  lease  containing  the 
same  provisions  as  the  old  one  in  other  respects,  with  an  additional 
covenant  that  in  case  of  destruction  or  damage  of  the  premises  by 
fire  or  other  unavoidable  casualty,  a  proportionate  deduction  should 
be  made  from  the  rent  until  the  injury  should  be  repaired,  or  the 
lease  should  cease,  as  the  lessor  should  elect.  About  November  5, 
1875,  the  defendant,  being  about  to  remove  its  business  to  another 
place,  began  removing  the  fixtures  above  mentioned.  This  action 
was  brought  for  that  injury.  Plaintiff  had  a  verdict  by  agreement 
for  $75,  as  the  damage  to  the  building,  if  the  removal  was  lawful, 
and  the  case  was  reserved  for  consideration  by  the  full  court,  with 
the  understanding  that  if  the  plaintiff  was  entitled  to  a  grieater 
sum  and  the  removal  of  the  fixtures  was  unlawful,  the  case  was  to 
stand  for  trial,  otherwise  judgment  was  to  be  entered  on  the  ver- 
dict. 

S.  H.  Dudley,  for  plaintiff. 

J,  W.  Hammond,  for  defendant. 

Endigott,  J.  It  is  stated  in  the  report  that  the  Harvard  Bank 
soon  after  taking  possession  of  the  premises  under  the  lease  of 
January  1, 1861,  put  in  a  counter,  a  portable  furnace  with  its  neces- 
sary connections,  and  a  fire-proof  safe  or  vault,  for  the  removal  of 
which,  in  1875,  this  action  is  brought.  In  1864  the  Harvard  Bank 
was  organized  as  the  First  National  Bank  of  Cambridge.  No 
question  is  m£ide  that  all  the  proceedings  were  according  to  law. 
The  right  to  the  personal  property  of  the  old  bank  passed  there- 
fore to  the  defendant  upon  the  execution  of  the  necessary  papers 
and  the  approval  of  the  proper  officers  ;  no  other  assignment  was 
necessary.     Atlantic  National  Bank  v.  Harris,  118  Mass.  147,  151. 

The  right  of  the  defendant  to  occupy  the  premises  under  the 
lease  to  the  Harvard  Bank  for  five  years,  and  to  exercise  the  option 
contained  in  the  lease  to  hold  the  premises  for  five  years  more  at 
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the  same  rent,  seems  to  haye  been  conceded  by  the  lessors ;  for  the 
defendant  continued  in  possession,  paying  rent  daring  the  whole 
term  of  ten  years  contemplated  by  the  lease,  which  expired  Janu- 
ary 1,  1871.  We  must  assume  that  the  title,  not  merely  to  mova- 
ble chattels  upon  the  premises^  but  also  to  trade  fixtures  put  in  by 
the  Harvard  Bank,  passed  to  the  defendant,  as  the  plaintiff  does 
not  deny  that  the  defendant  could  have  removed  such  of  the  arti- 
cles as  are  trade  fixtures  at  any  time  before  the  final  expiration  of 
the  lease  on  January  1,  1871. 

In  October,  1870,  about  three  months  before  the  final  expiration 
of  the  term  of  the  old  lease,  the  plaintiff,  one  of  the  original 
lessors,  who  had  in  the  mean  time  acquired  the  whole  title  to  the 
premises,  executed  a  new  lease  to  the  defendant,  then  in  occupation, 
for  a  much  higher  rent,  containing  different  stipulations  from 
those  in  the  old  lease,  particularly  in  regard  to  abatement  of  rent 
in  case  of  fire.  This  lease  was  to  take  effect  January  1,  1871,  bat 
made  no  reference  to  the  existing  lease  or  to  the  removal  of  any 
trade  fixtures  then  upon  the  premises.  It  was  in  no  proper  senses 
renewal  of  the  old  lease.  It  contained  the  usual  covenants  on  the 
part  of  the  lessee  to  quit  and  deliver  up  the  premises  at  the  end  of 
the  term  in  as  good  order  and  condition  '^  as  the  same  now  are.'' 
Although  executed  before  the  expiration  of  the  earlier  lease,  it  can 
have  no  other  or  different  effect  than  if  given  on  the  day  it  was  to 
become  operative,  and  its  stipulations  and  conditions  are  to  be  con- 
sidered as  if  made  on  that  day.  And  the  question  arises  whether 
the  acceptance  of  the  new  lease  and  occupation  under  it  on  January 
1, 1871,  was  equivalent  to  a  surrender  of  the  premises  to  the  lessor 
at  the  expiration  of  the  first  term.  If  it  did  amount  to  a  surren- 
der, it  is  very  clear  that  the  defendant  could  not  afterward  recover 
the  articles  alleged  to  be  trade  fixtures. 

The  general  rule  is  well  settled  that  trade  fixtures  become  an- 
nexed to  the  real  estate;  but  the  tenant  may  remove  them  during 
his  term,  and,  if  he  fails  to  do  so,  he  cannot  afterward  claim  them 
against  the  owner  of  the  land.  PooWs  com^  1  Salk.  368;  GaffiM 
V.  Hapgoody  17  Pick.  192;  Winslow  v.  Merchants^  Ins.  Oo.,  4  Mete. 
306,  311;  SAepard  v.  Spaulding,  id.  416;  Bliss  v.  Whitney,  9  Allen, 
114,  115,  and  cases  cited;  TMot  v.  Whipple,  14  id.  177;  Lyds  v. 
Russell,  1  B.  &  Ad.  394 ;  Baron  Pakke,  in  Minshall  v.  Lloyd,  2  M. 
&  W.  450.  This  rule  always  applies  when  the  term  is  of  certain 
duration^  as  under  a  lease  for  a  term  of  years,  which  oomtainB  no 
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special  provisioiis  in  regard  to  fixtures.  Bat  where  the  term  is 
ancertain,  or  depends  upon  a  contingency,  as  where  a  party  is  in 
as  tenant  for  life,  or  at  will,  fixtures  may  be  removed  within  a 
reasonable  time  after  the  tenancy  is  determined.  Bllis  v.  Paige^ 
1  Pick.  43,  49;  Doty  v.  Oorham,5  id.  487,  490;  Martin  v.  Hoe,  7  E. 
&  B,  237.  See,  also.  Whiting  y.  Brastmv,  4  Pick.  310,  311,  and  note. 
There  is  another  class  of  cases  which  forms  an  exception  to  the 
general  rule.  Where  a  lease  was  given  by  an  agent  without  suffi- 
cient aatliority  during  the  absence  of  the  owner,  and  was  termi- 
nated by  the  owner  on  his  return  from  abroad,  it  was  decided  by 
this  court  that  the  lessees  became  tenants  at  sufferance,  and  could 
remove  their  fixtures  within  a  reasonable  time  after  such  termina- 
tion. Antoni  v.  Belknap,  102  Mass.  193.  In  Penton  v.  Robart,  2 
East,  88,  it  was  held  that  a  tenant,  who  had  remained  in  possession 
after  the  expiration  of  the  term,  had  the  right  to  take  away  bis 
fixtures,  and  Lord  Ejsnyon  said,  *^  He  was  in  fact  still  in  posses- 
sion of  the  premises  at  the  time  the  things  were  taken  away,  and 
therefore  there  is  no  pretense  to  say  that  he  had  abandoned  his 
right  to  them."  In  Weeton  v.  Woodcock,  7  M.  &  W.  14,  a  term 
under  a  lease  had  been  forfeited  by  the  bankruptcy  of  the  lessee, 
and  the  lessor  entered  upon  the  assignees  to  enforce  the  forfeiture, 
and  it  was  held  that  they  might  have  a  reasonable  time  to  remove 
fixtures;  and  Baron  Aldebson  said  that  ^'  the  tenant's  right  to 
remove  fixtures  continues  during  his  original  term,  and  during 
such  further  period  of  possession  by  him,  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  as  tenant. ''  Mr.  Justice 
WiLLSS,  commenting  on  these  two  last  cases,  in  Leader  v.  Home- 
wood,  5  C.  B.  (N.  S.)  646,*said:  "  It  is  perhaps  not  easy  to  under- 
stand fully  what  is  the  exact  meaning  of  this  rule,  and  whether  or 
not  it  justifies  a  tenant  who  has  remained  in  possession  after  the 
end  of  his  term,  and  so  become  a  tenant  at  sufferance,  in  severing 
the  fixtures  during  the  time  he  continues  in  possession  as  such 
tenant.  But  the  rule,  whatever  its  exact  meaning  may  be,  is 
plainly  inconsistent  with  the  argument  relied  on  by  the  counsel 
for  the  plaintiff  in  the  present  case,  viz.,  that  the  right  of  the  ten- 
ant continues  till  he  has  evinced  an  intention  to  abandon  his  right 
to  the  fixtures."  In  Mackintosh  v.  Trotter,  3  M.  &  W.  184,  Baron 
Parks,  after  stating  that  whatever  is  planted  in  the  soil  belongs 
to  the  soil,  remarked  ''  that  the  tenant  has  the  right  to  remove 
fixtures  of  this  nature  during  his  term,  or  during  what  may,  for 
Vol.  XXVI.—  88 
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this  purpose,  be  considered  as  an  excrescence  on  the  term.''  He 
also  refers  to  Minshall  y.  Lloydy  2  M.  &  W.  450,  as  aatfaority, 
wherein  he  stated  in  the  most  emphatic  manner  that  ''  the  right  of 
a  tenant  is  only  to  remove  daring  his  term  the  fixtures  he  may 
have  put  up.  and  so  to  make  them  cease  to  be  any  longer  fixtures.'* 
It  is  clear  from  these  cases  that  the  right  of  a  tenant,  in  possessioD 
after  the  end  of  his  term,  to  remove  fixtures  within  a  reasonable 
time,  does  not  rest  merely  on  the  fact  that  he  is  in  occupation,  or 
has  not  evinced  an  intention  to  abandon,  but  because  he  is  still,  in 
contemplation  of  law,  in  occupation  as  tenant  under  the  original 
lease,  and,  as  Baron  Parke  says,  under  what  may  be  considered  an 
excrescence  on  the  term,  that  is,  as  tenant  at  sufferance. 

But  a  very  different  question  is  presented  when  the  same  tenant 
continues  in  possession  under  a  new  lease  containing  different  terms 
and  conditions,  making  no  reference  to  the  old  lease,  reserving  no 
rights  to  the  lessee  in  fixtures  annexed  during  the  previous  tenn 
and  not  removed  before  its  expiration,  and  containing  the  covenant 
to  deliver  up  the  premises  at  the  end  of  the  term  in  the  same  con- 
dition. This  is  not  the  extension  of  or  holding  over  under  an 
existing  lease;  it  is  the  creation  of  a  new  tenancy.  And  it  follovB 
that  whatever  was  a  part  of  the  freehold  when  the  lessee  accepted 
and  began  his  occupation  under  the  new  lease  must  be  delivered  up 
at  the  end  of  the  term,  and  cannot  be  severed  on  the  ground  that 
it  was  put  in,  as  a  trade  fixture,  under  a  previous  lease  which  has 
expired.  The  failure  of  the  lessee  to  exercise  his  right  to  remove 
during  the  former  term,  or  to  reserve  it  in  his  new  contract,  pre- 
cludes him  from  denying  the  title  of  his  landlord  to  the  estate  and 
the  fixtures  annexed  which  have  become  part  of  it  The  occupa- 
tion under  the  new  lease  is  in  effect  a  surrender  of  the  premises  to 
the  landlord  under  the  old. 

This  view  is  supported  by  the  authorities.  The  earliest  case  on 
the  subject  is  Fitzherbert  v.  Shaw,  1  H.  Bl.  258.  A  purchaser  of 
lands  having  brought  ejectment  against  a  tenant  from  year  to  year, 
the  parties  entered  into  an  agreement  that  judgment  should  be 
signed  for  the  plaintiff,  with  a  stay  of  execution  for  a  given  period  ; 
and  it  was  held  that  the  tenant  could  not,  during  the  inter- 
val, remove  the  fixtures  erected  during  the  term  and  before  action 
brought  —  on  the  ground  that  the  tenant  could  do  no  act  to  alter 
the  premises  in  the  mean  time,  but  they  must  be  delivered  up  in 
the  same  situation  they  were  in  when  the  agreement  was  made 
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and  the  jadgment  signed.  This  case  was  followed  in  Heap  y.  Bar* 
ion,  12  C.  B.  274,  where  there  was  a  similar  agreement,  and  Jervis, 
C.  J.,  said  that,  ''  if  the  tenants  meant  to  avail  themselves  of  their 
continnance  in  possession  to  remove  the  fixtures,  they  should  have 
said  so."  In  Thresher  v.  Bast  London  Waterworks^  2  B.  &  0.  608, 
it  was  held  that  a  lessee,  who  had  erected  fixtures  for  purposes  of 
trade  on  the  premises,  and  afterward  took  a  new  lease  to  commence 
at  the  expiration  of  the  former  one,  which  contained  a  covenant 
to  repair,  would  be  bound  to  repair  the  fixtures,  unless  strong  cir- 
cumstances were  shown  that  they  were  not  intended  to  pass  under 
the  general  words  of  the  second  demise  ;  and  a  doubt  was  ex- 
pressed whether  any  circumstances,  dehors  the  deed,  can  be  alleged 
to  show  they  were  not  intended  to  pass.  The  case  of  Shepard  v. 
Spauldingy  4  Mete.  416,  touches  the  question.  A  lessee  erected  a 
building  on  the  demised  premises,  which  he  had  a  right  to  remove, 
but  surrendered  his  interest  to  the  lessor  without  reservation  ; 
afterward  ho  took  another  lease  of  the  premises  from  the  same 
lessor,  but  it  was  held  that  his  right  to  remove  did  not  revive. 
When  the  new  lease  was  made,  it  was  of  the  whole  estate,  includ- 
ing the  building.  This  differs  from  the  case  at  bar  only  in  the  fact 
that  there  was  an  interval  between  the  surrender  of  the  interest 
under  the  first  lease  and  the  granting  of  the  second,  when  the 
lessor  was  in  actual  possession.  But  the  acceptance  of  the  new 
lease  and  occupation  under  it  are  equivalent  to  a  surrender  of  the 
premises  at  the  end  of  the  term.  In  Loughran  v.  Ross,  45  N.  Y. 
792  ;  6  Am.  Rep.  173,  it  was  held  that,  if  a  tenant,  having  a  right 
to  remove  fixtures  erected  by  him  on  the  demised  premises,  ac- 
cepts a  new  lease  of  such  premises,  including  the  buildings,  with- 
out reservation  or  mention  of  any  claim  to  the  buildings,  and  enters 
upon  a  new  term  thereunder,  the  right  to  removal  is  lost,  notwith- 
standing his  occupation  has  been  continuous.  See  also  Abell  v. 
WilUamSy  3  Daly,  17  ;  Merritt  v.  Judd,  14  Cal.  59  ;  Jungerman  v. 
Bovee,  19  Cal.  354 ;  Elwes  v.  Maw,  3  East,  38 ;  Taylor  on  Land- 
lord and  Tenant  (5th  ed.),  §  552 ;  2  Smith's  Lead.  Gas.  (7th  Am. 
ed.)228,  245,  257. 

We  are  therefore  of  opinion  that  the  defendant  had  no  right 
during  the  second  term  to  remove  any  trade  fixtures  placed  there 
during  the  first.  If  any  of  the  articles  named  were  movable  chat- 
tels, as  the  defendant  contends,  the  plaintiff  cannot  recover  for 
them  ;  but  if  they  were  permanent  or  trade  fixtures,  the  plaintiff 
may  recover  for  their  removal.  Case  to  stand  for  trial 


O^SES 


JS  THS 


STJPEEME  COURT 


OF 


FLORIDA. 


GiBBs  V.  Dbbw. 

a6  Fla.  147.) 

Gorporati(m — publie  flraneh/Ue — UTilavff^  detainer. 

The  franchise  of  a  railroad  corporation  is  an  incorporeal  hereditament*  not 
included  within  the  term  '*  lands  or  tenements/'  and  a  railroad  is  a  pub- 
lic work,  entitled  and  bo  and  to  use  its  franchise ;  therefore  a  piooeed- 
ing  of  unlawful  detainer  does  not  lie  to  recover  a  part  of  such  a  paUie 
work. 

PROCEEDINGS  under  the  unlawful  detainer  statute,  to  recoTer 
possession  of  a  portion  of  the  JacksonTille,  Pensacola,  and 
Mobile  Sailroad.  The  complaint  was  dismissed,  and  defendant 
appealed. 

John  W.  Moloney  for  appellants. 

R,  B,  Hilton  and  R.  H,  M.  Davidson,  for  appellee. 

Judge  Bbyson,  of  the  Third  Circuit,  and  Judge  Dawkikb,  of  the 
Fifth  Circuit,  sat  in  this  case  in  place  of  the  Chief  Justice  and 
Justice  Yak  Valkenbukqu,  who  were  disqualified. 
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Wesoott,  J.  While  the  statute  regulating  this  special  proceed- 
ing provides,  ^*  that  if  it  shall  appear  to  the  court  at  the  return 
day  of  the  summons  that  the  defendant  has  been  duly  served  with 
said  summons,  agreeable  to  the  requirements  of  this  act,  it  shall 
proceed,  without  further  pleadings  in  writing,  to  empanel  a  jury 
for  the  trial  of  the  cause,''  still,  in  the  very  nature  of  things,  the 
defendant  may,  in  case  he  wishes  to  raise  pure  questions  of  law, 
adopt  some  method  so  to  do  without  the  intervention  of  a  jury. 
The  method  here  adopted  was  a  motion  to  dismiss.  To  this  no  objec- 
tion has  been  taken,  and  we  think  it  is  proper.  This  motion  must 
be  treated  as  a  demun*er. 

There  is  but  one  question  which  we  think  necessary  to  consider 
in  the  disposition  of  this  case.  That  question  is,  what  is  the  legal 
signification  of  the  terras  '^railroad"  in  this  pleading,  and  do  the 
terms  '^  lands  or  tenements,"  as  used  in  the  statute  regulating  this 
proceeding,  embrace  railroads  as  defined?  This  complaint  must  be 
construed  most  strictly  against  the  appellants.  If  the  term  "  rail- 
road "  embraces  something  not  included  in  the  terms 'Hands  or 
tenements,"  and  that  something  is  not  the  subject  of  this  proceed- 
ing, then  that  is  an  end  of  the  matter. 

As  the  term  ^*  highway  "  Imports  in  law  a  road,  the  use  of  which  is 
in  the  public,  so  the  legal  signification  of  the  term  ''  railroad  "  is 
not  only  a  road  or  way  on  which  iron  rails  are  laid,  but  a  road  as 
incident  to  the  possession  or  ownership  of  which  important  fran- 
chises and  rights  affecting  the  public  are  attached.  This  is  unques- 
tionably one  of  its  significations.  If  it  was  the  purpose  of  the 
appellants  to  recover  something  other  than  this,  or  to  recover  a 
i*oad  to  which  no  such  incidents  were  attached,  the  description 
should  be  so  framed  as  to  bring  the  subject-matter  of  the  action 
within  the  terms  of  the  statute,  that  is,  the  metes  and  bounds 
should  be  stated  according  to  the  usual  and  well-recognized  legal 
methods  of  boundary. 

Tliere  is  nothing  here  which  would  authorize  to  conclude  that 
this  road  has  been  the  property  of  a  corporation  now  dissolved, 
having  lost  its  franchises  by  any  of  the  various  methods  by  which 
this  may  happen.  We  therefore  treat  it  as  a  railroad  to  which 
belong  the  franchises  usually  attached  to  such  a  public  work.  The 
franchises  which  usually  appertain  to  such  a  public  work  are  incor« 
poreal  hereditaments  as  contra-distinguished  from  ^^  land,"  which 
is  a  corporeal  hereditament;  and  while  the  term  ^' tenements  "  em- 
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braces  some  franchises,  still  this  term  as  used  in  the  statute  most, 
from  the  nature  of  the  proceeding,  be  restricted  to  tenements  upon 
T?hich  an  entry  can  be  made,  and  of  which  there  can  be  tangible 
possession.  6  Litt.  184.  '^Restitution  ought  only  to  be  awarded 
for  the  possession  of  tenements  visible  and  corporeal,"  says  Baron 
Comyns  in  treating  of  this  subject  Comyns*  Dig.,  tit  Fore.  Entiy, 
Letter  D,  7. 

The  term  "  tenements  "  is  used  in  the  English  statutes  upon  this 
subject,  and  yet,  says  Sergeant  Hawkins,  1  Hawk.  P.  C,  ch.  28 
sec.  31,  page  502,  '^  it  seems  clear  that  no  one  can  come  within  the 
danger  of  these  statlites  by  a  violence  offered  to  another  in  respect 
of  a  way  or  such  like  easement  which  is  no  possession."  The  gen- 
eral rule  under  the  English  statutes  is,  that  this  proceeding  u 
restricted  to  the  recovery  of  the  possession  of  hereditaments  for 
which  a  writ  of  entry  would  lie  at  common  law  or  by  statute. 
Coke  Litt  343;  Lamb  on  Ins.  153.  If  this  be  so,  and  that  it  is  so 
cannot  be  doubted,  the  remedy  cannot  exist  for  the  recovery  of  the 
possession  of  a  public  work  to  which  is  attached  important  pre- 
rogative franchises,  rights  and  duties  resulting  from  a  special  grant 
by  the  sovereign,  and  which  cannot  be  included  in  any  proper 
definition  of  the  term  '^  tenements  "  as  used  in  this  statute.  But 
even  if  it  be  admitted  that  the  right  to  the  possession  of  a  railroad 
as  thus  defined  can  be  made  the  subject  of  this  proceeding,  it  cer- 
tainly must  appear  affirmatively,  must  be  alleged  in  the  complaint 
that  the  party  is  the  owner  of  the  franchises  of  a  public  character 
which  exist  in  connection  with  it.  These  cannot  be  thus  separated. 
There  is  no  such  allegation  here.  Again,  the  franchises  which 
belong  to  the  owners  of  the  J.,  P.  &  M.  Railroad  exist  necessarily 
as  appurtenant  to  the  ownership  or  possession  of  the  whole  line  of 
road,  and  not  to  the  ownership  or  possession  of  a  pari.  In  the 
very  nature  of  things,  therefore,  the  plaintiff  cannot  be  entitled 
to  these  franchises,  as  he  claims  an  unlawful  detainer  of  only  a 
part  of  this  road.  The  claim  is  for  a  ''portion  of  the  Jackson  Wile, 
Pensacola  and  Mobile  Railroad." 

Our  conclusion  is  that  a  railroad  is  a  public  work,  the  possession 
of  which  is  attended  with  the  right  and  duty  to  use  and  employ 
the  franchises  granted  by  the  sovereign  in  connection  with  and  as 
appurtenant  to  it,  and  that  the  proceeding  of  unlawful  detainer 
does  not  lie  to  recover  the  possession  of  a  part  of  such  public  work, 
as  this  necessarily  involves  the  right  to  these  franchises,  and  gen- 
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erally,  that  franchises  appertaining  to  a  railway  being  incorporeal 
hereditaments,  intangible  in  their  character,  are  not  embraced 
within  the  terms  'Mands  or  tenements"  in  the  act  regulating  thia 
proceeding. 

JiAdgment  affirmed. 


Mutual  Loah  akd  Building  Association  v.  Pbick 

a6  FlA.  a04.) 

Prine^al  and  iurety  —  band  of  officer  of  eorporcUion  —  term  of  office  —  lachee^ 

Sureties  on  the  bond  of  an  officer  of  a  private  corporation,  conditioned  for  the 
faithful  discharge  of  his  duty,  are  not  discharged  from  liability  by  neglect 
of  the  officers  of  the  corporation  to  make  the  examinations  of  the  officer's 
aooonnta  required  by  the  rules  of  the  corporation. 

Sureties  on  the  bond  of  an  officer  of  a  private  corporation,  whose  office  is  for  a 
year,  with  power  to  hold  until  his  successor  qualifies,  are  bound  only  for  a 
year  and  a  further  reasonable  time  to  permit  the  election  and  qualification 
of  his  successor. 

ACTION*  on  bond  of  an  officer  of  a  private  corporation.     The 
opinion  states  the  facts. 

Cooper  &  Ledwith^  for  appellant. 

Fleming  £  Daniel,  for  appellee. 

Westcott,  J.  This  is  an  action  nnder  the  Code  brought  by  the 
Mutual  Loan  and  Building  Association  against  the  sureties,  Miles 
Price  and  John  Price,  upon  the  bond  of  C.  B.  Graybill,  treasurer 
of  the  association.  The  bond,  after  reciting  the  election,  is  con- 
ditioned "  that  if  the  said  Charles  B.  Graybill,  his  executors  or 
administrators,  shall  honestly  and  in  good  faith  serve  as  such 
treasurer  during  his  continuance  in  said  office,  and  hold  and  dis- 
pose of  whatever  he  may  receive  as  such  treasurer  as  the  associa- 
tion or  its  board  of  directors  may  direct,  and  according  to  the 
provisions  of  the  constitution,  by-laws  and  regulations  of  said  asso- 
ciation now  existing,  or  which  may  be  by  them  adopted,  and  at  the 
expiration  of  his  said  office  shall  pay  and  deliver  over  to  his  sue* 
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cessor  in  oflBce,  or  any  other  person  duly  authorized  to  receive  the 
same  (by  the  authority  of  Baid  association),  all  such  moneys,  prop- 
erty and  other  things,  which  shall  appear  to  be'  in  his  hands,  due 
by  him  to  the  said  association,  then  this  obligation  to  be  void, 
otherwise  to  i-emain  in  full  force."  The  bond  is  dated  the  15th  day 
of  June,  A.  D.  1871.  The  complaint  sets  up  this  appointment, 
the  execution  of  the  bond,  the  resignation  of  Oraybill  on  the  12th 
of  February,  1872  ;  that  he  was  then  indebted  to  the  plaintiffs  in 
the  sum  of  $2,537.30,  and  claims  damages  for  13,000  and  costs. 
It  is  unnecessary  to  state  in  detail  the  defense  made  in  the  answer, 
or  to  more  fully  state  the  pleadings.  They  have  been  treated  by 
the  parties  as  raising  generally  the  question  of  the  liability  of  the 
sureties  for  all  and  every  part  of  the  alleged  indebtedness. 

Upon  a  reference,  the  whole  amount  of  the  defalcation  was 
ascertained  to  be  the  sum  of  $2,346.22,  and  as  there  was  some  ques- 
tion as  to  the  date  at  which  this  deficit  occurred,  it  was  agreed  by 
the  parties  that  the  deficit  from  November  18,  1870,  to  Jane  15, 
1871,  was  11,380.00  ;  that  the  deficit  from  June  15, 1871,  to  Dec 
3,  1871,  was  1505.71 ;  and  that  the  deficit  from  December  3,  1871, 
to  February  12,  1872,  was  $450.06.  After  evidence  and  hearing  be- 
fore referee,  he  found  that  the  defendants  were  not  liable  for  the  de- 
ficit which  occurred  before  the  bond  was  executed,  and  that  they  were 
liable  for  the  deficit  which  occurred  after  it  was  executed,  embrac- 
ing the  deficits  from  Juno  15,  1871,  to  February  12,  1872,  and  so 
adjudged.  To  the  report  of  the  referee  each  party  excepted  ;  the 
plaintiff  to  so  much  thereof  as  excused  the  sureties  for  the  deficit 
occurring  anterior  to  the  giving  of  the  bond,  and  the  defendants 
to  so  much  thereof  as  charged  them  with  the  subsequent  deficits. 

The  plaintiff's  ground  of  exception  was  that  the  referee  **  ought 
to  have  found  and  reported  "  that  the  defendants  were  responsible 
for  the  amount  of  the  admitted  default  anterior  to  the  date  of  the 
bond. 

The  defendants'  ground  of  exceptions  for  the  charge  for  the  de* 
falcation  between  June  and  December,  1871,  was  because  they  were 
^'  released  as  sureties  on  said  Graybill's  bonds  by  the  acts,  laches 
and  gross  irregularities  of  said  association,  represented  by  their 
president  and  board  of  directors ; "  and  their  exception  to  the 
charge  for  the  defalcation  between  December,  1871,  and  February 
12,  1872,  was  on  the  ground  that  they  '*  were  released  by  the  fict 
that  the  annual  election  for  treasurer  was  not  held  as  required  and 
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provided  for  by  the  constitution  and  by-laws  of  said  association, 
and  by  the  act  of  incorporation,  and  because  of  the  laches  and 
gross  irregularities  of  said  association/' 

The  exceptions  were  overruled,  the  report  confirmed  and  judg- 
ment entered  thereon.  From  this  judgment  this  appeal  is  taken 
by  the  defendants,  and  the  errors  assigned  involve  the  question 
whether  the  action  of  the  referee  and  of  the  court  in  giving  judg« 
ment  for  the  amount  of  the  defalcation  during  the  two  last  periods 
stated  was  correct. 

The  plaintiff  having  taken  no  appeal,  and  the  action  of  the  court 
as  to  the  first  deficit  not  having  been  excepted  to  by  either  party, 
it  is  not  here  for  review. 

The  defense  of  laches  here  is  set  up  as  to  all  the  defalcations  of 
the  treasurer  for  which  judgment  was  given.  The  officers  of  the 
corporation  failed  to  have  monthly  or  quarterly  examinations  of 
the  treasurer's  accounts,  as  required  by  their  rules  and  by-laws. 
Does  this  relieve  the  sureties  of  their  liability  under  this  bond  ? 
The  constitution  and  by*laws  of  the  association  are  mentioned  as 
prescribing  the  rule  and  method  of  their  officers'  accounting.  That 
is  the  effect  of  the  language  used  in  the  bond.  Under  its  terms 
this  examination  is  made  no  condition  of  the  liability  of  the  surety, 
and  the  neglect  of  the  officers  in  this  respect  does  not,  under  the 
bond,  relieve  the  sureties.  Does  this  failure  to  examine  the 
accounts  relieve  the  sureties  under  the  general  principles  of  law 
applicable  to  such  contract  ?  In  the  case  of  the  United  States  v. 
£irkpatrick,  9  Wheat.  721,  the  sureties  upon  an  official  bond  of  a 
collector  of  internal  taxes  contended  that  the  laches  of  the  govern- 
ment  in  delaying  to  call  the  collector  to  account  at  the  periods  pre- 
scribed by  law  relieved  them  of  liability.  While  the  court  held 
that  laches  was  not  attributable  to  the  government,  still  Mr.  Jus- 
tice Story,  in  delivering  the  opinion  in  the  case,  expressed  very 
plainly  his  views  as  to  the  liability  of  the  sureties  upon  a  bond  of 
this  nature  between  individuals.  He  says  it  is  the  clear  result  of 
the  authorities  that  laches  of  this  character,  unaccompanied  with 
fraud,  forms  no  discharge  of  a  contract  of  this  nature  between  pri- 
vate individuals.  Here  it  is  not  alleged  that  there  was  any  fraud. 
Such  laches  does  not  relieve  the  sureties.  10  East,  34 ;  14  id. 
509;  59  Penn.  St  350.  The  case  cited  by  appellant  from  7  Johns.  332, 
maintaining  a  contrary  view,  has  been  overruled.    4  Wend.  574. 

The  sureties  further  claim  that  they  are  relieved  from  all  liabilily 
Vol.  XXVI  —  89 
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for  any  defalcatioa  that  may  hare  occarred  after  December  3, 1871» 
for  the  reason  that  his  term  of  office  had  then  expired,  and  with 
its  expiration  their  liability  ceased. 

The  limit  of  the  liability  of  the  surety  is  the  term  of  office  of 
the  principal.  This  doctrine,  as  a  general  rule,  we  do  not  onder- 
stand  to  be  deniedjby  the  appellee.  Its  position  is,  that  ander  the 
broad  language  of  this  particular  bond,  and  the  provisions  of  the 
constitution  and  by-laws  of  the  association,  which  are  the  law  of 
its  being,  when  not  in  conflict  with  the  laws  of  the  State,  the  sure* 
ties  are  bound  during  the  continuance  of  the  treasurer  in  office ; 
and  that  as  under  the  law  of  his  office  he  was  to  hold  until  hia 
successor  was  elected  and  qualified,  his  sureties  are  responsible  for 
all  defalcations  which  may  occur  anterior  to  the  election  and  quali- 
fication of  his  successor. 

The  general  statute,  under  which  this  corporation  is  formed, 
has  no  provision  regulating  the  terms  of  office  of  officers.  Under 
the  statute  this  power  is  in  the  corporation  itself.  Hence  the  law 
of  the  office  here  is  the  constitution  and  by-laws  of  the  company. 
These  by-laws  provide  that  the  treasurer  shall  be  elected  by  the 
board  of  directors  annually,  and  that  all  the  officers  of  the  associa- 
tion shall  hold  office  until  their  successors  are  elected  and  qualified. 
The  by-laws  further  require  annual  meetings  on  the  second  Mon- 
day of  December,  at  which  the  president  and  directors  are  required 
to  be  elected,  and  in  case  of  a  vacancy  in  any  office,  the  board  of  di- 
rectors are  empowered  to  fill  it.  The  office  of  treasurer  is  therefore 
an  annual  office,  extending  in  its  regular  terms  from  one  annual 
meeting  to  another,  and,  in  case  of  a  vacancy  occurring  between 
annual  meetings,  the  board  of  directors  ^'  fill  the  vacancy."  In  this 
case  the  treasurer  was  appointed  on  the  15th  of  June,  1871,  by  the 
directors,  and  according  to  the  by-laws  his  regular  term  of  office 
expired  on  the  second  Monday  in  December  thereafter. 

The  question  here  is,  is  not  this  the  limit  of  their  liability? 
Stating  the  whole  question  accurately,  it  is  whether  a  bond  given 
for  the  faithful  performance  of  an  officer's  duties  during  his  con- 
tinuance in  office,  in  a  case  where  the  regular  term  is  for  one  year, 
the  officer  to  hold  until  his  successor  is  qualified,  is  not  limited 
to  the  time  fixed  by  law  for  the  expiration  of  the  office  rather 
than  the  time  which  he  may  continue  in  it.  This  is  a  question  tf 
no  little  importance.  We  have  examined  it  carefully  and  aocn- 
xately,  and  without  entering  into  any  introductory  discasaion  of  the 
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general  character  of  the  contract  of  suretyship,  we  will  give  the 
cases  covering  the  subject  and  dispose  of  this  case  as  the  principles 
announced  require.  The  case  of  the.  Clielmaford  Co.  v.  Demarest^ 
7  Gray,  2.  In  this  case  Demarest  was  surety  on  a  bond  of  Phelps, 
treasurer  of  the  company,  the  condition  of  which  was  that  **  whereas, 
said  Phelps  has  heretofore  been  chosen  treasurer  of  said  company: 
now,  therefore,  if  said  Phelps,  during  his  continuance  in  said  office, 
shall  faithfully  and  punctually  perform  all  the  various  duties  in- 
cumbent on  him,  in  his  said  capacity,  and  shall  account  from  time 
to  time  for  all  moneys  and  funds  of  said  company  that  may  come 
to  his  hands  as  treasurer,  and  if,  on  ceasing  to  hold  said  office,  he 
shall  deliver  over  to  the  directors  of  said  company,  or  to  his  suc- 
cessor, all  books,  records  and  papers  belonging  to  said  office  in  his 
possession  or  custody,  and  all  moneys,  notes,  securities  or  funds 
that  may  then  be  in  his  hands  or  control,  then  the  foregoing  obli- 
gation shall  be  void,  otherwise  of  full  force."  The  statute  regulat- 
ing the  term  of  officers  of  the  company,  provided  that  the  treasurer, 
hke  all  other  officers,  should  be  chosen  annually,  and  adds,  ^'  and 
shall  hold  their  offices  until  others  are  chosen  and  qualified  in  their 
stead."  Demarest,  as  surety,  was  sued  for  defalcations  occurring 
after  the  expiration  of  the  year.  The  defense  was  that  his  liability 
was  restricted  to  the  '^  official  year  only."  Mr.  Chief  Justice  Shaw, 
speaking  for  the  court,  says  :  '  The  court  are  of  opinion  that 
under  the  direction  of  this  law  Phelps  was  elected  as  treasurer  to 
an  annual  office  ;  that  the  bond  was  a  collateral  security  for  the 
faithful  performance  of  the  duties  of  that  office,  and  that  such  office 
being  annual,  such  duties  are  limited  to  the  term  of  a  year  ;  but 
in  fixing  it  to  one  year  we  do  not  understand  the  statute  to  mean 
an  exact  calendar  year  or  the  number  of  days  constituting  an  astro- 
nomical year.  It  is  to  be  expounded  according  to  the  subject-mat- 
ter, and  therefore  it  must  be  construed  to  be  for  the  official  year 
of  SQch  corporation  or  body  politic  as  holds  annual  meetings,  the 
official  year  being  the  term  ordinarily  from  one  annual  meeting  to 
another.  Nor  do  we  think  that  the  further  provision  above  cited — 
^ shall  hold  their  offices  until  others  are  chosen  and  qualified' — 
substantially  changes  the  character  of  the  office  from  an  annual 
one  to  one  for  an  indefinite  time.  What  then  is  the  legal  effect  of 
the  added  clause,  ^  until  others  are  chosen  and  qualified  ?  '  To  give 
it  the  construction  contended  for  by  plaintiffs  would  annul  the 
previous  clause  making  it  annual ;  but  both  are  embraced  in  the 
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same  sentence.  They  are  equally  imperative  and  obligatory,  and 
if  possible  both  must  have  their  natural  effect  Looking  again 
at  the  subject-matter,  and  supposing  the  legislature  to  have 
had  in  Tiew  the  actual  condition  of  manufacturing  corpora- 
tions, and  their  practical  working  as  bodies  politic,  organized  by 
law,  it  seems  to  us  that  the  law  regarded  these  as  annual  offices ; 
but  regarding  the  inconvenience  which  would  arise  if  one  were  to 
terminate  before  the  other  commenced,  one  was  made  to  continue 
and  termiiialie  at  the  same  precise  point  of  time  at  which  the  other 
commenced,  and  thus  avoid  any  interval.  But  some  time  must 
elapse  after  the  re-election  to  enable  the  officer  elect  to  express  his 
acceptance,  and  some  further  time,  if  giving  bond  is  a  necessary 
qualification,  to  enable  him  to  procure  the  execution  of  the  bond. 
The  law  having  directed  that  such  officer  shall  be  chosen  annually, 
or  at  the  anniial  meeting,  it  assumes  and  pre-supposes  that  such 
direction  will  be  complied  with,  and  then  the  words  in  question 
must  be  construed  to  mean  till  the  next  annual  meeting,  or  meet- 
ing at  which  such  annual  election  is  to  be  made,  and  such  reasona- 
ble time  afterward  as  shall  be  sufficient  to  enable  the  officer  elect 
to  procure  and  deliver  his  bond  and  do  whatever  else  is  required  to 
complete  his  qualification  ;  or,  if  he  fails  thus  to  qualify,  until  the 
corporation  can  elect  another  and  cause  him  to  be  qualified.  In 
this  way  both  parts  of  the  provision  of  the  statute  will  have  their 
legal  and  proper  effect.  But  if  the  corporation  fail  to  comply  with 
their  legal  duty  of  electing  a  treasurer  anoTually,  or  if  they  fail  to 
•comply  with  a  provision  of  law  made  for  their  benefit,  and  do  not 
require  him  to  give  bond  within  a  reasonable  time  after  he  has  sig- 
mified  his  acceptance  of  the  election,  and  if  they  permit  him  to  go 
<on  and  act  in  the  office  during  the  whole  year,  and  for  succeeding 
years,  without  giving  bond,  whatever  other  effect  such  a  coarse 
may  have  on  the  rights  and  habilities  of  the  corporation,  it  cannot 
enlarge  or  vary  the  obligation  of  those  who  have  become  responsi- 
ble for  the  conduct  of  such  officer  in  performing  the  duties  of  an 
annual  office."  The  case  of  Dover  v.  Twomhly,  42  N.  H.  69,  was  a 
suit  against  a  surety  upon  the  bond  of  an  annual  officer,  holding 
until  qualification  of  his  successor.  The  court  sanctioned  the  view 
of  tlie  Supreme  Court  of  Massachusetts,  and  disposed  of  the  case 
iiccordingly.  The  courts  have  held  the  same  doctrine  in  Delaware. 
2  Harr.  195.  This,  too,  is  the  doctrine  of  the  English  cases.  6  East, 
507  ;  2  Bing.  32  ;  2  B.  &  A.  431 ;  2  Saund.  411 ;  2  K.  B.  175. 
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The  bond  iu  this  case  haying  been  given  in  June,  1871^  the 
sareties  recognize  the  official  existence  of  the  treaaarer  (1  Vroom, 
73  ;  3  Dutch.  407  ;  17  How.  442),  and  under  the  by-laws  his  term 
extended  to  the  second  Monday  in  December,  and  for  such  further 
time  as  is  reasonably  sufficient  for  the  election  and  qualification  of 
his  successor.  The  judgment  of  the  court  was  erroneous  in  find* 
ing  the  sureties  liable  beyond  this  time,  and  for  this  reason  must 
be  reversed. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  further 
proceeding,  conformable  to  law,  and  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 


TaTB  v.  OLBMEISTa, 
ae  Fla.  888.) 

SiahUe  of  UmUationB—promise  of  partner  after  diaeelutian, 

A  promise  hy  one  partner  after  dissolution  of  the  partnership,  and  before  a 
suit  is  barred  by  the  statute  of  limitations,  to  pay  a  partnership  debt,  does 
not  prevent  the  running  of  the  statute  as  to  the  other  partners,  although 
the  creditor  was  ignorant  of  the  dissolution  * 

ACTION  on  account,  against  Tate  and  Evans  as  late  copartners. 
Plea  of  non-assumpsit  and  statute  of  limitations.  The  account 
was  proved,  and  it  was  also  proved  that  it  would  have  been  barred  by 
the  statute  but  for  the  promise  of  Evans,  after  dissolution  of  the 
partnership  and  before  the  statute  had  run,  to  pay  it.  It  also 
appeared  that  there  was  no  public  notice  of  the  dissolution,  and 
that  the  plaintiff  had  no  knowledge  or  notice  of  it.  Verdict  and 
judgment  for  plaintiff,  and  defendant  Tate  appealed. 

0.   C.  Yonge,  for  appellant. 

/.  (7.  Avery,  for  appellee^ 

Randall,  G.  J.    [After  stating  the  facts.]    The  judge  charged 
the  jury,  among  other  things,    ^'that  notwithstanding  the  disso- 

*8ee  Bear€isieiy  t.  HaR  (38  Conn.  270),  4  Am.  Rep.  74  ;  MerrtU  y.  May  (38  N.  J.  32),  20  Am. 
Bap.  388 ;  Mayberry  y.  WaUmghby  (5  Neb.  368),  25  Am.  Bep.  491. 
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lution  of  the  partnership  between  Tate  and  E^ans  by  the  terms 
which  limited  its  duration,  and  though  the  hiw  is  that  the  promise 
of  one  partner  after  dissolution  cannot  take  a  debt  out  of  the 
statute  of  limitations  against  another  partner,  yet  if  there  has  been 
no  notice  of  dissolution,  such  promise  to  a  creditor  whose  claim 
accrued  during  the  partnership,  and  who  has  not  had  notice  of  the 
dissolution,  binds  all  partners.''  [Omitting  some  statements  of 
fact,  and  a  minor  point  The  other  question,  and  the  more 
important  one  in  this  case,  is,  whether  the  court  erred  in  charging 
the  jury  that  a  promise  by  one  partner,  after  the  dissolution  of  the 
partnership,  to  pay  a  debt  of  the  firm  to  a  creditor  who  had  no 
notice  of  the  dissolution,  would  bind  the  other  partner.  There  is 
no  question  that  a  promise  to  pay  by  one  partner,  or  a  part  payment 
of  a  debt  by  one  during  the  existence  of  the  partnership,  will  be 
binding  upon  the  others  so  as  to  take  the  case  but  of  the  operation 
of  the  statute  of  limitations.    3  Kent's  Com.,  Lecture  43. 

The  question  here  is,  whether  a  promise  to  pay  by  one  partner 
after  dissolution,  and  before  the  statute  has  run,  will  revire  the 
debt,  or  take  it  out  of  the  operation  of  the  statute  as  to  the  other 
partner.  The  question  has  undergone  very  much  discussion,  and 
is  not  entirely  settled  in  this  country. 

The  leading  case  in  England  was  Whitcomh  y.  Whiting y  2  Doug. 
.  652,  decided  in  1781,  which  was  an  action  upon  a  joint  and  seyeral 
promissory  note  against  one  of  the  makers,  and  it  was  held  that 
proof  of  payment  by  one  of  the  others  of  interest  on  the  note  and 
part  of  the  principal  within  six  years,  took  the  case  out  of  the  stat- 
ute as  to  the  defendant  who  was  sued.  The  whole  of  the  reason- 
ing of  Lord  Mansfield  in  that  case  was  this:  ''Payment  by  one 
is  payment  for  all,  the  one  acting  virtually  for  all  the  rest ;  and  in 
the  same  manner  an  admission  by  one  is  an  admission  by  all;  and 
the  law  raises  the  promise  to  pay  when  the  debt  is  admitted  to  be 
due."  This  case  was  followed  in  England  for  some  time  without 
question.  Lord  Kenyon,  however,  in  3  Esp.  155,  expressed  some 
doubts  about  its  correctness;  and  Loi-d  Ellekbobough,  in  Brand- 
ram  V.  Wharton,  1  B.  &  Aid.  463,  dissents  from  the  doctrine  while 
feeling  bound  to  follow  it.  He  instances  the  case  of  thirty  or  forty 
persons  jointly  liable  for  a  debt,  which  one  may  actually  have  paid, 
yet  having  lost  his  receipt  he  is  unable  to  overcome  a  promise  made 
by  one  of  the  others  without  his  knowledge  or  consent,  and  who  may 
not  have  known  of  the  payment,  or  who  may  have  intended  the 
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very  mischief  against  which  it  was  the  eyident  design  of  the  stat- 
ute to  provide. 

In  the  case  of  Bell  v.  Morrison^  1  Pet.  351,  Mr.  Justice  Stoby, 
delivering  the  opinion  of  the  court,  says:  The  reasoning  of  Lord 
Mansfield  ''  assumes  that  one  party  who  has  the  authority  to  dis- 
charge has,  necessarily,  also  authority  to  charge  the  others  ;  that  a 
virtual  agency  exists  in  each  joint  debtor  to  pay  for  the  whole,  and 
that  a  virtual  agency  exists  by  analogy  to  charge  the  whole.  Now 
this  very  position  constitutes  the  matter  in  controversy.  It  is  true 
that  a  payment  by  one  does  inure  for  the  benefit  of  the  whole;  but 
this  arises  not  so  much  from  a  virtual  agency  for  the  whole  as  by 
operation  of  law,  for  the  payment  extinguishes  the  debt.  *  *  If 
the  principle  of  Lord  Mansfield  be  correct,  the  acknowledgment 
of  one  joint  debtor  will  bind  all  the  rest,  even  though  they  should 
have  utterly  denied  the  debt  at  the  time  such  acknowledgment 
was  made.  *  *  By  the  general  law  of  partnership,  the  act  of 
each  partner  during  the  continuance  of  the  partnership,  and  within 
the  scope  of  its  object,  binds  all  the  others.  It  is  considered  the 
act  of  each  and  of  all,  resulting  from  a  general  and  mutual  delegation 
of  authority.  Each  partner  may,  therefore,  bind  the  partnership 
by  his  contnicts  in  the  partnership  business,  but  he  cannot  bind  it 
by  any  contracts  beyond  those  limits.  A  dissolution  puts  an  end 
to  the  authority.  By  the  force  of  its  terms  it  operates  as  a  revoca- 
tion of  all  power  to  create  new  contracts,  and  the  right  of  partners 
as  suchi  can  extend  no  further  than  to  settle  the  partnership  con- 
cerns already  existing,  and  to  distribute  the  remaining  funds." 

Referring  to  the  case  of  Wood  v.  Braddick,  1  Taunt.  104,  Justice 
Stoby,  in  the  same  opinion,  says:  '^  The  doctrine  in  1  Taunt, 
stands  upon  a  clear,  if  it  be  a  legal,  ground ;  that  as  to  things  past 
the  partnership  continues,  and  must  always  continue,  notwith- 
standing the  dissolution.  That,  however,  is  a  matter  which  we  are 
not  prepared  to  admit,  and  constitutes  the  very  ground  now  in 
controversy.  The  light  in  which  we  are  disposed  to  consider  this 
question  is,  that  after  a  dissolution  of  a  partnership,  no  partner 
can  create  a  cause  of  action  against  the  other  partners  except  by  a 
new  authority  communicated  to  him  for  that  purpose.  It  is  wholly 
immaterial  what  is  the  consideration  which  is  to  raise  such  cause 
of  action,  whether  it  be  a  supposed  pre-existing  debt  of  the  part- 
nership or  any  auxiliary  consideration  which  might  prove  bene- 
ficial to  them.    Unless  adopted  by  them  they  are  not  bound  by  it." 
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The  case  in  which  these  observations  occur  was  one  in  which  the 
statute  of  limitations  had  run  before  the  promise  or  admission  bj^ 
one  of  the  partners  was  made.     See  also  3  Kent's  Com.,  Lecture  4& 

The  Supreme  Court  of  New  York,  Kent,  C.  J.,  in  ffackleyy  sttr^ 
vivoTy  V.  Patrick y  imp.  mth  ffasiie,  3  Johns.  636,  held  that  **  after 
a  dissolution  of  a  copartnership,  the  power  of  one  partner  to  bind 
the  other  wholly  ceases.  There  is  no  reason  why  his  acknowledg- 
ment of  an  account  should  bind  his  copartners,  any  more  than  his 
giving  a  promissory  note  in  the  name  of  the  firm  or  any  other  acL'^ 
The  statute  of  limitations  did  not  enter  into  that  case,  the  sole 
question  being  as  to  the  power  of  one  partner,  who  was  authorised 
to  adjust  the  debts  due  from  the  copartnership,  to  bind  the  others 
by  his  admission  after  the  dissolution. 

Spencer,  J:,  in  Walden  v.  Sherburney  15  Johns.  424,  referring  to> 
the  case  of  Hackley  v.  Patricky  says:  '*  It  seems  that  the  CJourt  of 
Common  Pleas  in  England  have  held  otherwise  (1  Taunt.),  bat  I 
believe  there  is  more  safety  in  the  rule  of  this  court  than  in  a  con- 
trary one."  The  same  rule  was  applied  m  Baker  v.  Siackpole,  9 
Cow.  420,  and  it  was  held  that  the  admission  of  one  partner,  either 
of  an  account  or  any  fact,  made  after  the  dissolution  of  the  part* 
nerahip,  is  not  admissible  as  evidence  to  affect  any  other  member 
of  the  firm. 

In  the  New  York  Court  of  Appeals,  Van  Keuren  v.  ParmeUey  % 
Comst  523,  in  a  case  where  a  promise  was  made  by  one  partner 
nine  years  after  the  partnership  was  dissolved,  and  four  years  after 
the  statute  of  limitations  had  fully  run,  to  pay  a  note  of  the  firm, 
Broksok,  J.,  delivering  the  opinion  of  the  court,  says:  "  In  refer- 
ence to  the  statute  of  limitations,  a  distinction  has  sometimes  been 
taken  between  a  promise  made  before  the  statute  has  run  and  one 
made  after  the  parties  have  been  exonerated  by  the  lapse  of  time. 
That  would  sustain  the  defense  in  this  case;  for  the  statute  had  nm 
upon  the  claim  long  before  the  new  promise  was  made.  But  the 
defense  may  be  rested  upon  the  still  broader  ground  that  the  disso- 
lution of  the  partnership  was  a  revocation  of  the  agency,  and  th0 
power  of  the  partners  to  bind  each  other  by  new  engagements  ceased 
from  that  moment."  The  opinion  in  that  case  contains  an  exten- 
sive notice  of  the  cases  involving  the  question,  and  remarks  that 
the  '^  statute  of  21  James  I,  ch.  16,  which  limited  actions  on  prom* 
ises  to  six  years,  was  not  very  well  received  by  the  legal  profession, 
and  although  the  early  decisions  under  it  are  not  open  to  much 
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observation,  it  was  not  long  before  the  courts  began  to  regard  the 
statute  with  disfavor^  and  to  resort  to  the  most  subtle  constructions 
for  the  purpose  of  restricting  its  influence.  There  was  a  period 
when  oue  who  was  spoken  to  on  the  subject  of  an  old  debt  could  not 
well  give  a  civil  answer  without  saying  enough  to  take  the  case  out 
of  the  statute.  At  a  later  period,  and  since  the  commencement  of 
the  present  century,  the  courts  began  to  regard  this  as  a  beneficial 
statute,  a  statute  of  repose,  and  commenced  the  difiScult  task  of 
retracing  their  steps.''  Noticing  the  brief  reasons  for  the  decision 
in  Whitconib  v.  WJiiting,  the  court  says:  **  Nothing  but  the  great 
name  of  Lord  Mansfield  could  have  given  currency  to  this  rea- 
soning. It  is  plain  enough  that  '  payment  by  one  is  payment  for 
all,'  BO  far  as  relates  to  the  satisfaction  of  the  debt,  but  that  fact 
neither  shows,  nor  has  any  tendency  to  show,  a  new  promise  or 
acknowledgment  by  the  other  joint  debtors.  Payment  is  nothing 
more  than  an  admission  that  the  debt  is  due,  and  like  any  other 
admission,  it  can  only  affect  the  party  who  makes  it,  unless  he  has 
authority  to  speak  for  ^others  as  well  as  himself.  A  joint  debtor 
has- no  such  authority."  *  *  "If  the  meaning  be  that  there  is 
such  an  agency  as  will  make  the  payment  by  one  inure  to  the  bene- 
fit of  all  the  join  t  debtors,  the  reasoning  is  well  enough ,  but  it  proves 
nothing  on  the  point  in  controversy.  If  the  meaning  be  that  one  joint 
debtor  is  the  agent  of  the  others  for  the  purpose  of  making  admis- 
sions to  bind  them,  that  was  assuming  the  very  point  to  be  proved, 
and  the  assumption  had  neither  authority  nor  argument  to  support 
iit.  There  is  nothing  in  the  relation  of  joint  debtors  from  which 
such  an  agency  can  be  inferred.  A  joint  obligation  is  the  only  tie 
that  links  them  together,  and  from  the  nature  of  the  case  payment 
of  the  debt  is  the  only  thing  which  one  has  authority  to  do  for  all. 
I  am  persuaded  that  such  a  decision  would  not  have  been  made 
had  it  not  been  for  the  strong  disposition  which  prevailed  at  the 
time  to  get  around  the  statute  of  limitations." 

The  decision  in  Whitcomh  v.  Whiting  is  said  to  have  been  in 
direct  conflict  with  Bland  v.  Haselrig,  2  Vent.  151,  which  was 
decided  ninety  years  before,  and  in  the  English  cases  that  have 
followed,  and  in  some  of  the  early  American  cases,  the  same  rule 
was  applied,  whether  the  new  promise  was  made  before  or  after  the 
statute  had  run.  *' The  case  of  Whitcomh  v.  Whiting  says  Judge 
Bkonsok  has  been  several  times  questioned  in  England,  and  in 
Aikin9  v.  Tredgoldy  2  6.  &  C.  23,  the  court  seemed  much  disposed 
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to  disregard  it.  But  the  authority  of  a  great  name  has  proyed 
more  than  a  match  for  common  sense."  The  learned  judge  reyiews 
the  cases  in  New  York,  beginning  with  Smith  y.  ImdUm^  6  Johns. 
267,  when  the  statute  of  limitations  was  in  bad  repute,  and  when  few 
men  ventured  to  think  for  themselves  after  Lord  Mansfixld  had 
spoken,  and  shows  that  the  courts  of  that  State  have  been  con- 
stantly struggling  against  the  arbitrary  rule  of  the  judicial  War- 
wick of  England,  until  it  has  been  entirely  overthrown,  and  the 
Supreme  Court  of  the  United  States  sanctions  the  emancipation* 
A  still  later  case  in  New  York  was  that  of  Shoemaker  v.  Benedict, 
11  N.  Y.  176,  where  payments  were  made  by  one  of  several  joint 
makers  of  a  note  before  the  statute  of  limitations  had  run  upon  it, 
and  it  was  insisted  by  the  plaintiff  that  this  payment  took  the  case 
out  of  the  statute  as  to  all  the  joint  makers.  The  court  remarks 
that  it  was  very  well  settled  in  New  York  before  the  case  of  Van 
Keuren  v.  Parmelee^  upon  authority,  that  payment  by  one  of  sev- 
eral joint  debtors,  before  the  statute  had  run,  operated  to  take  the 
case  out  of  the  statute  as  to  all;  but  the  CQurt  in  this  case,  upon 
principle,  held  that  such  payments  do  not  affect  the  defense  of  the 
statute  as  to  the  other  debtors.  The  court  says:  ^'  If  a  new  prom- 
ise is  satisfactorily  proved,  the  debt  is  renewed.  The  question 
still  recurs,  who  is  authorized  to  make  such  promise?  If  one  joint 
debtor  could  bind  his  co-debtors  to  a  new  contract  by  implication, 
as  by  a  payment  of  a  part  of  a  debt  for  which  they  were  jointly 
liable,  he  could  do  it  directly  by  an  express  contract.  The  law  will 
hardly  be  charged  with  the  inconsistency  of  authorizing  that  to  be 
done  indirectly  which  cannot  be  done  directly.  If  one  debtor 
could  bind  his  co-debtors  by  an  unconditional  promise,  he  could  by 
a  conditional  promise,  and  a  man  might  find  himself  a  party  to  a 
contract  to  the  condition  of  which  he  would  be  a  stranger.  *  * 
And  in  principle  I  see  not  why  a  promise  made  before  the  statute 
has  attached  to  a  debt  should  be  obligatory  when  made  by  one  of 
several  joint  debtors,  when  it  would  not  be  if  the  action  was  barred. 
The  statute  operates  upon  the  remedy.  The  debt  always  exists. 
An  action  brought  after  the  lapse  of  six  years  upon  a  simple  con- 
tract must  be  upon  the  new  promise,  whether  the  promise  wu 
before  or  after  the  lapse  of  six  years,  express  or  implied,  conditional 
or  absolute."    And  see  also  5  Wend.  267;  1  Denio,  247. 

In  Tennessee,  7  Yerg.   534;  2  Humph.  166;   in  Pennsylvania, 
17  S.  &  B.  126;  1  Penr.  &  Watts,  135;  10  Harris,  156;  7  Barr.  433,- 
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71  Penn.  St  208;  in  Indiana,  2  Blackf.  371;  in  Illinois,  59  111. 
524;  it  is  held  that  a  promise  by  one  partner,  after  the  dissolution 
of  the  partnership,  to  pay  a  note  made  by  the  firm,  or  pay  a 
debt  of  the  firm,  does  not  take  the  case  out  of  the  statute  as  to 
other  partners. 

In  Oeorgia,  Dudley,  138;  id.  100;  in  North  Carolina,  2  Hawks, 
209;  5  Ired.  341;  45  Mo.  365;  51  id.  31;  35  Conn.  299;  36  id.  270; 
it  seems  that  a  promise  by  one  partner  after  dissolution,  and  before 
the  bar  of  the  statute  has  attached,  is  held  to  bind  the  other  late 
partners. 

Our  statute  of  limitations  (Laws  1872,  ch.  1869)  declares,  section 
1,  that  ''  civil  actions  can  only  be  commenceil  within  the  periods 
prescribed  in  this  act  after  the  cause  of  action  shall  have  accrued." 
Section  10:  ''Actions  other  than  those  for  the  recovery  of  real 
property  can  only  be  commenced  as  follows:  *  *  Within  two 
years,  first,  *  *  second,  *  *  third,  an  action  on  an  open 
account  for  goods,  wares  and  merchandise  sold  and  delivered,  and 
an  action  for  any  article  charged  in  a  store  account,  shall  not  be 
barred  until  four  years." 

The  issue  in  the  case  at  bar  is  whether  the  cause  of  action 
accrued  within  four  years.  The  declaration  does  not  state  when 
it  accrued.  The  replication  takes  issue  upon  the  plea.  This  cause 
of  action  accrued  when  the  ''chops"  were  shipped  by  the  plaintiff 
to  the  defendants  upon  their  order,  or  it  "accrued"  upon  the 
promise  of  the  defendant  Evans,  contained  in  his  letters,  or  upon 
the  promises  made  by  him  verbally  within  the  past  four  years. 
What  the  language  of  the  verbal  promises  was  does  not  appear. 
Evans'  first  letter  (July  14, 1873)  regrets  that  "  I  am  not  prepared  at 
present  to  pay  you  the  amount  due  by  Tate  and  myself,  but  feel  sure 
that  I  will  be  in  the  course  of  sixty  or  ninety  days;  at  any  rate  you 
shall  have  your  money  long  before  you  can  get  it  by  course  of  law." 

The  next  letter,  dated  at  the  ofBce  of  another  mill  company  of 
which  H.  Evans  was  "superintendent"  and  "E.  C.  Elmore  secre- 
tary," proposes  to  let  plaintiff  have  lumber  as  soon  as  they  '*  begin 
to  saw,"  in  "liquidation  of  my  indebtedness  to  you.  I  have  no 
money,  but  the  first  I  get  you  shall  have."  The  third  letter  from 
the  same  office  as  the  foregoing,  says:  "  Any  thing  that  I  have  can 
go  toward  what  I  owe.  If  you  need  lumber  I  will  take  pleasure  in 
cutting  it  for  you;  or  if  you  can  still  indulge  me  I  will  pay  yoa 
the  money."    Every  promise  here  expressed  is  that  "  I  "  will  pay. 
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The  first  letter  evidently  refers  to  the  indebtedness  of  Tate  A. 
Evans,  and  so  probably  do  the  last  two.  The  first  admits  an  indebt- 
edness by  "Tate  and  myself,"  and  he  promises  to  pay  in  sixty  or 
ninety  days;  in  the  last  two  he  promises  to  pay  in  lumber  or  ia 
money  as  soon  as  he  can  get  it. 

During  all  this  time  the  plaintiff  never  once  calls  upon  Tate  for 
pajrmenfc,  thongh  Evans  always  fails  to  pay  according  to  his  prom- 
ise, and  never  seeks  Tate  in  any  way,  and  does  not  know  him  in 
person,  and  leaves  him  in  ignorance  that  any  such  indebtedness 
ever  existed  against  him  until  five  years  have  elapsed  after  the 
accruing  of  the  debt,  and  the  obligation  to  pay  it.  This  cause  of 
action  accrued,  so  far  as  the  firm  is  concerned,  March  1,  1872- 

Did  any  cause  of  action  accrue  as  to  both  defendants  at  any  other 
time  ?  "  Each  partner  may  bind  the  partnership  by  his  coutnicts 
in  the  partnership  business,  but  he  cannot  bind  it  by  any  contracts 
beyond  those  limits.  A  dissolution,  however,  puts  an  end  to  the 
authority.  By  the  force  of  its  terms  it  operates  as  a  revocation  of 
all  power  to  create  new  contracts,  and  the  right  of  the  parties  as 
such  can  extend  no  furtlier  tlian  to  settle  the  partnership  concerns 
already  existing,  and  to  distribute  the  remaining  funds." 

The  court  further  says  (in  Bell  v.  Morrison)  that  this  point 
came  before  the  twelve  judges  in  the  case  of  Hyleing  v.  Hast- 
ings, 1  Ld.  Eaym.  389,  421,  in  the  time  of  Lord  Holt. 
There  one  of  the  points  was  whether  the  acknowledgment  of 
a  debt  within  six  years  would  amount  to  a  new  promise  to 
bring  it  out  of  the  statute  ?  And  they  were  all  of  opinion 
that  it  would  not,  but  that  it  was  evidence  of  a  promise.  "  Here, 
then,  the  judges  manifestly  contemplated  the  acknowledgment,  not 
as  a  continuation  of  the  old  promise,  but  as  evidence  of  a  new 
promise,  and  that  it  is  the  new  promise  which  takes  the  case  out  of 
the  statute.  Now  what  is  a  new  promise  but  a  new  contract  ?  a 
contract  to  pay  upon  a  pre-existing  consideration  which  does  not 
of  itself  bind  the  party  to  pay  independently  of  the  contract  ?  ** 
The  argument  of  the  opinion  referred  to  relates  to  a  case  where 
the  statute  had  run  before  the  new  promise  was  made;  but  we  see 
no  logical  difference  between  an  acknowledgment  or  promise  made 
before  or  after  the  operation  of  the  statute,  for,  as  we  have  seen, 
the  power  of  the  partners  to  bind  each  other  by  promises  or  con- 
tracts which  shall  effect  their  future  liability  is  gone  the  moment 
the  partnership  is  dissolved.    None  of  the  partners  can  create  anj 


JANUARY  TERM,  1878.  717 

Tftte  ▼.  Glementa. 

new  contracts  or  obligations  binding  upon  the  partnership;  none 
of  them  can  buy  or  sell  or  pledge  goods  on  account  thereof  ;  none 
of  them  can  indorse  or  transfer  the  partnership  securities  to  third 
persons,  or  in  any  other  way  make  their  acts  the  acts  of  partnership. 
In  shorty  none  of  them  can  do  any  act  or  make  any  disposition  of 
the  partnership  property  or  funds  in  any  manner  inconsistent  with 
the  primary  duty  now  incumbent  upon  all  of  them  of  winding  up 
the  whole  concerns  of  the  partnership.  And  here,  the  considera- 
tion naturally  arises  whether  since  it  is  incompetent  to  any  of  the 
partners  after  a  dissolution^  by  any  new  acts^  duties  or  obligations^ 
to  bind  the  partnership  by  any  acknowledgments  or  declarations 
of  statements  subsequently  made  by  any  one  of  the  partners, 
respecting  the  real  or  supposed  transactions  or  duties  or  obli6:ations 
of  the  partnership  during  the  continuance  thereof,  are  binding,  as 
evidence  or  otherwise,  upon  the  other  partners  who  have  not  assented 
thereto.  It  seems  difficult  upon  principle  to  perceive  how  they  can 
be  any  more  than  the  declarations  or  acts  or  acknowledgments  of 
any  other  agent  of  the  partnership  would  be  after  his  agency  had 
ceased.  In  the  latter  case,  they  are  constantly  held  inadmissible 
by  the  courts  of  common  law,  upon  grounds  which  seem  absolutely 
irristible  ;  and  yet  the  contrary  doctrine  has  been  constantly  main- 
tained as  to  partners  for  a  great  length  of  time  in  the  courts  of 
common  law  in  England,  founded  upon  a  mere  unreasoned  decis- 
ion in  the  time  of  Lord  Manspield."  Story  on  Part,  §§  322-23;  4 
Johns.  224;  16  id.  409;  1  Mete.  486;  1  Hill,  572;  2  id.  620;  9  Cow. 
420. 

The  new  promise  relied  on  is  a  new  contract  upon  which  the 
action  is  based,  when  it  is  sought  to  sustain  it  by  evidence  of  a 
new  promise,  when,  but  for  the  new  promise,  the  action  would  have 
been  barred  by  the  statute.  Qreen  y.  Crane,  2  Lord  Baym.  1101; 
Dean  t.  Hewii,  6  Wend.  257;  Tompkins  v.  Brown,  1  Denio,  247. 

Best,  G.  J.,  in  Scales  v.  Jacobs,  3  Bing.  638,  says:  '^  In  none  of 
the  cases  has  any  distinction  been  made  as  to  the  time  of  the 
promise  whether  before  or  after  the  six  years;  but  it  is  clear  that 
after  the  six  years  the  plaintifif  has  no  cause  of  action  except  on  the 
new  promise,  and  that  being  conditional,  the  condition  attached 
to  it  must  be  obseryed.'^ 

The  statute  operates  upon  the  remedy.  The  debt  always  exists. 
An  action,  brought  after  the  lapse  of  six  years  upon  a  simple  con- 
tract, must  be  upon  the  new  promise,  whether  the  promise  was 
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before  or  after  the  lapse  of  six  years^  express  or  implied,  absolate 
or  conditional.  The  same  aathority  is  required  to  make  the  prom- 
ise before  as  after  the  six  years  have  elapsed.  Shoemaker  y.  Bene- 
dict, 11  N.  Y.  186. 

Angell,  in  his  work  on  Limitations,  ch.  20,  §  25,  says:  **  After 
collating  and  reviewing  the  cases  in  England  and  in  this  coantiy, 
that  the  point  to  be  resolved  in  all  cases  is,  whether  the  promise  is 
a  mere  continuation  of  the  original  promise,  or  whether  it  is  a  new 
contract,  springing  out  of,  and  supported  by  the  original  considera- 
tion. It  clearly  appears,  both  upon  principle  and  authority,  that 
it  is  the  latter,  and  the  decisions  of  all  the  courts  throughout  the 
country  are  remarkably  uniform  in  so  establishing  it"  See,  also 
ch.  21,  §  3. 

The  doctrines  neld  by  the  courts  at  an  early  day,  and  soon  after 
the  enactment  of  the  statute  of  limitations,  that  a  mere  acknowledg- 
ment that  a  debt  was  not  paid  or  satisfied  implied  a  promise  to  pay 
it,  is  not  sustained  upon  any  sound  principle.  The  statute  does 
not  proceed  upon  the  theory  that  after  the  period  of  limitation  the 
debt  was  presumed  to  be  paid,  but  it  was  designed  as  a  measure  of 
repose  operating  upon  stale  demands.  The  statute  does  not  declare 
that  if  suit  is  not  brought  within  four  years,  the  demand  is 
presumed  to  be  paid.  The  presumption  of  payment  arose  upon 
specialties  after  twenty  years,  but  the  statute  of  limitation  declares 
that  '^  civil  actions  can  only  be  commenced"  within  the  prescribed 
period  after  cause  of  action  accrued.  Proof  by  the  acknowledg- 
ment of  the  debtor  that  a  demand  is  not  satisfied,  is  not  more  satis- 
factory than  other  convincing  evidence  of  the  fact,  and  yet  it  was 
never  held  that  such  other  proof  that  a  claim  had  not  been  paid, 
or  otherwise  liquidated,  draws  after  it  the  presumption  or  implica- 
tion of  a  promise  to  pay,  and  thus  create  a  new  right  of  action. 
Why,  then,  should  proof  of  the  fact  of  non-payment  by  an  admis- 
sion of  the  party  be  any  thing  more  than  evidence  of  the  fact;  and 
upon  what  principle  can  it  be  said  that  one  mode  of  proof  dravs 
after  it  consequences  which  do  not  follow  the  other  mode  ?  We 
cannot  discern  in  the  admission  that  there  was  a  debt  due  **  bj 
Tate  and  myself  "  any  thing  more  than  the  fact  that  the  debt  was 
then  due.  No  promise  is  implied.  To  imply  a  promise  from  mere 
evidence  that  the  demand  is  not  satisfied,  would  be  a  bald  judicial 
repeal  of  the  statute,  and  a  nullification  of  its  purposes.  The 
legislature  does  not  say  that  the  action  can  only  be  commenced 
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within  four  years,  unless  ifc  be  shown  that  the  debt  is  still  due. 
The  language  is,  without  qualification,  that  the  action  must  be 
commenced  within  a  given  period  after  the  ''cause"  shall  accrue. 
In  an  action  upon  a  sealed  instrument  after  twenty  years,  a  plea  of 
payment  was  the  proper  plea,  and  the  presumption  of  payment 
arose  from  the  lapse  of  time. 

In  a  suit  upon  a  simple  contract,  the  plea  was  that  the  suit  was 
not  commenced  within  a  given  time  after  the  cause  of  action 
accrued,  the  statute  operating  as  a  ba^  to  the  suit,  because  the  suit 
was  forbidden  by  its  express  terms.  The  **  cause  of  action  "  must 
then  be  some  fact  occurring  within  the  time  limited. 

The  action  of  assumpsit  is  upon  promises  expressed  or  implied. 
A  promise  to  pay  a  debt,  if  made  within  the  statutory  period 
before  a  suit  is  commenced,  is  a  cause  of  action,  the  thing  pur- 
chased being  the  consideration  of  the  thing  promised,  and  this  is 
equally  the  case  whether  the  promise  be  made  on  the  day  of  the 
purchase,  or  after  five  years  have  ran  —  there  is  no  difference;  the 
action  must  be  upon  the  promise. 

All  the  cases  declare  that  it  is  the  new  promise  that  avoids  the 
operation  of  the  statute,  and  is  the  contract  upon  which,  if  at  all, 
a  recovery  can  be  had.  The  promise  is,  therefore,  the  "  cause  of 
action,"  upon  which  the  plaintiff  must  rely  to  maintain  this  suit. 

Evans'  letter  of  July  14, 1873,  says:  "I  very  much  regret  that  I 
am  not  prepared  at  present  to  pay  you  the  amount  due  by  Tate  and 
myself,  but  feel  sure  that  I  will  be  in  the  course  of  sixty  or  ninety 
days."  This  is  the  only  occasion  on  which  Tate's  name  is  men* 
tioned  in  the  evidence  of  admission  or  promises.  All  the  promises 
to  pay  are  by  Evans  alone,  and  in  the  first  person.  He  does  not 
say  that  the  firm  of  Tate  &  Evans  will  pay,  but  "  I  will  pay."  He 
does  not  promise  in  the  name,  or  in  behalf  of  the  firm,  but  in  his 
own  behalf ;  and  it  seems  the  plaintiff  relied  on  him  and  did  not 
call  upon  Tate  until  a  short  time  before  the  suit,  and  five  years 
after  the  indebtedness  was  contracted.  The  only  promise  is  Evans' 
individual  promise,  unless  Evans,  by  virtue  of  the  former  partner- 
ship, was  an  agent  of  Tate,  and  his  individual  promise  to  pay  was 
the  promise  ot  both.  It  has  been  shown  that  after  a  dissolution, 
the  partners  have  no  power  to  bind  each  other  by  any  contract 
The  only  power  they  possess  is  to  pay  and  collect  debts,  to  secure 
the  partnership  property,  and  to  give  receipts,  acquittances  and 
acknowledgments  of  their  acts.     Story  on  Part.,  §  328. 
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This  power  to  wind  up  the  affairs  of  the  partnership  does  not 
include  the  creation  of  evidence  of  each  other's  indebtedness. 

In  the  case  of  the  National  Bank  v.  Norton,  1  Hill  (N.  T.),  572, 
it  was  held  that  one  partner  could  not,  after  dissolntion,  bind  his 
copartners  even  by  the  renewal  of  a  partnership  note;  nor  would  a 
power  reserved  to  him  in  the  articles  of  dissolution  to  settle  the  bosi- 
nessof  the  firm,  and  for  that  purpose  to  use  their  name,  enable  him 
to  60  bind  his  copartners.  We  cannot,  upon  any  theory  that  seems 
to  be  well  founded,  find  any  authority  in  one  partner,  after  disso- 
lution, to  change  in  any  manner  the  legal  liability  of  his  late 
copartners,  otherwise  than  by  paying  and  adjusting  the  liabilities 
of  the  firm,  and  thus  releasing  them.  But  it  was  said  m  the  plain- 
tiff's brief  and  argument  that  because  plaintiff  had  no  notice 
of  the  dissolution,  therefore  the  partnership  continues  as  to 
the  plaintiff.  It  is  true  that  where  partners  have  dissolved 
their  relation,  third  persons  who  have  had  transactions  with 
them  will  be  protected  in  future  dealings  with  the  partners  on 
account  of  the  firm,  unless  such  third  persons  have  actual  or  con* 
structive  notice  of  the  dissolution.  But  this  applies  to  future  deal- 
ings only.  As  to  past  transactions  the  partners  remain  as  they  were, 
debtors,  equally  liable  to  pay  as  though  the  dissolution  had  not 
taken  place  (Story's  Part.,  §  334,  and  citations  ;  Gollyer  on  Part, 
§  546  [3d  Am.  ed.]  ),  but  without  the  power  to  bind  each  other  by 
new  promises  or  contracts  m  respect  to  such  past  transactions.  Any 
other  rule  would  place  an  unfortunate  partner  under  a  prolonged 
and  increasing  ban  of  indebtedness  at  the  option  of  a  copartner,  who 
might  choose  to  renew  his  late  copartner's  debts  by  his  own  mers 
promise  to  pay,  while  the  victim  might  not  know  for  years  that  he 
had  a  creditor.  We  have  an  instance  in  the  case  at  bar.  The 
promise  of  Evans  to  the  creditor  of  the  firm  did  not  operate  to  the 
advantage  of  Tate,  nor  did  the  creditor  part  with  any  thing  of 
value  by  means  of  it.  There  was  not  ev^a  an  agreement  on  the 
part  of  the  creditor  to  extend  the  time  of  payment  in  consideration 
of  Evans' promise  to  pay.  The  duty  and  the  obligation  of  the 
severa}  partners  to  collect  partnership  dues  and  pay  partnership 
debts  do  not  include  the  power  of  each  to  charge  tha  other  by  new 
promises  in  respect  to  past  debts,  either  as  to  those  creditors  who 
have,  or  who  have  not,  had  notice  of  the  dissolution. 

The  judgment  as  to  the  appellant  is  reversed,  and  a  new  trial 
awarded.  JMd^ptkmi  rwermL 
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(1611a.  428.) 

CorporcUion — perwnal  liabUUy  of  stockholder  —  cbction  to  enforce  in  am/oiher 

state. 

By  the  statute  of  New  York  for  the  formation  of  manafactnring  corpora* 
tions,  the  stockholders  are  individually  liable  until  the  capital  stock 
is  paid  in  and  certified,  but  such  liability  is  limited  to  debts  payable  within 
one  year  from  the  time  of  contracting,  and  upon  which  sui^  is  commenced 
within  one  year  from  maturity,  and  execution  against  the  company  is  re- 
turned unsatisfied ;  held,  that  this  is  an  original  liability,  and  not  in  the 
nature  of  a  penalty  or  forfeiture  for  the  non-performance  of  official  duty 
and  therefore  it  will  be  enforced  in  this  State.* 

ACTION  to  enforce  personal  liability  of  a  stockholder.    Thje 
opinion  states  the  facts. 

B,  A.  Perry,  for  plaintiff  in  error. 

A  L.  Campbelly  for  defendant  in  error. 

Bandall,  C.  J.  Plaintiff^in  error  sned  defendant,  and  alleged 
that  defendant  was  a  stockholder  in  the  Pensacola  Lumber  Com- 
panjy  a  corporation  formed  in  the  State  of  New  York  under  the 
provisions  of  an  act  of  the  legislature  of  that  State  entitled  "  an 
act  to  authorize  the  formation  of  corporations  for  manufacturing, 
mining,  mechanical,  or  chemical  purposes,"  and  the  amendments 
thereto;  that  the  defendant  is  a  stockholder  in  said  company,  hold- 
ing stock  to  the  amount  of  $75,000,  being  one-fourth  of  the  entjire 
amount  of  stock  of  said  company;  that  said  company  did  business 
and  had  an  agent  and  ofiBce  in  Escambia  county,  Florida;  that  the 
company  in  1874  was  indebted  to  the  plaintiffs  in  certain  notes  and 
in  account  stated;  that  in  March,  1875,  they  recovered  a  judgment 
upon  such  indebtedness  in  said  Escambia  county  for  upward  of 
fourteen  thousand  dollars,  upon  which  judgment  execution  was 
issued  and  duly  returned  unsatisfied  for  want  of  property  on  which 
to  levy;  that  by  the  provisions  of  said  act  of  the  legislature  all  the 

•See^rst  Nat.  Bahh  y.  Price  (33  Md.  487),  8  Am.  Bep.  SOi;  Oanwron  v.  aeanum 
if»  N.  T.  8M),  25  Am.  Bep.  S12,  and  noto,  817. 
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Btookholders  of  said  company  are  severally  individoally  liable  to  the 
creditors  of  said  company  to  the  amount  of  stock  severally  held  by 
them  for  its  debts  until  the  whole  amount  of  the  capital  stock 
shall  have  been  paid,  and  a  certiiScate  thereof  shall  have  been  made, 
signed,  and  sworn  to  by  the  president  and  a  majority  of  the  trus- 
tees of  said  company,  and  recorded  in  the  office  of  the  county  clerk 
of  the  county  wherein  the  business  of  said  company  is  carried  on, 
and  the  declaration  avers  that  the  president  and  a  majority  of  the 
trustees  of  said  company  did  not  make,  sign,  swear  to,  and  record 
such  certiiScate  as  required  by  said  act,  to  exempt  the  defendant 
from  liability,  wherefore  the  said  defendant  became  liable  to  the 
said  plaintiffs  for  said  debt  and  the  contracts  made  by  said  com* 
pany,  etc. 

To  the  declaration  the  defendant  demurred  —  first,  that  it  does 
not  set  forth  any  cause  of  action;  second,  that  it  does  not  set  forth 
a  cause  of  action  cognizable  by  this  court  The  court  sustained  the 
demurrer. 

The  sections  of  the  act  of  the  legislature  of  New  York,  referred 
to  m  the  pleadings  and  upon  the  argument  of  the  cause,  are  as 
follows: 

'^  Seo.  10.  All  the  stockholders  of  every  company  incorporated 
under  this  act  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stockholders  to  an  amount  eqaal 
to  the  amount  of  stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  such  company,  until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  such  company  shall  have  been  paid  in, 
and  a  certificate  thereof  shall  have  been  made  and  recorded  as  pre- 
scribed in  the  following  section. 

''Sec.  11.  The  president  and  a  majority  of  the  trustees,  within 
thirty  days  after  the  payment  of  the  last  installment  of  the  capital 
stock  so  fixed  and  limited  by  the  company,  shall  make  a  certificate 
stating  the  amount  of  the  capital  so  fixed  and  paid  iu,  which  certifi- 
cate shall  be  signed  and  sworn  toby  the  president  and  a  majority  of 
the  trustees;  and  they  shall,  within  the  said  thirty  days,  record  the 
same  in  tlie  office  of  the  county  clerk  of  the  county  wherein  the 
business  of  the  said  company  is  carried  on.'' 

''  Sec.  24.  No  stockholder  shall  be  personally  liable  for  the  pay- 
ment of  any  debt  contracted  by  any  company  formed  under  this 
act  which  is  not  to  be  paid  within  one  year  from  the  time  the  debt 
is  contracted,  nor  unless  a  suit  for  the  collection  of  such  debt  shall 
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be  brought  against  said  company  within  one  year  after  the  debt 
shall  become  dae;  and  no  suit  shall  be  brought  against  any  stock- 
holder *  *  until  an  execution  against  the  company  shall  have 
been  returned  unsatisfied  in  whole  or  in  parf 

The  demurrant  insists  that  '^  official  neglect  of  a  duty  imposed 
by  the  laws  of  another  State  is  the  gist  of  the  case  against  the 
defendant/'  as  the  case  is  stated  in  the  declaration,  and  says  the 
10th  section  attaches  to  the  components  of  the  corporation  certain 
individual  liabilities — "first,  stockholders  are  severally,  individ- 
ually liable  to  the  amount  of  each  one's  stock,  until  the  entire 
amount  of  the  capital  stock  of  the  corporation  is  paid  in;  "  and  "sec- 
ond, stockholders  are  so  liable,  although  the  entire,  capital  stock  be 
paid  in,  upon  the  failure  of  the  officers  to  file  the  required  cer- 
tificate." 

The  position  is  that  the  liability  is  one  created  by  the  statute  of 
another  State,  and  is  one  imposed  by  such  statute  in  consequence  of 
the  failure  of  certain  officers  to  perform  a  required  duty,  and  is  there- 
fore BL  penalty  prescribed  by  such  foreign  statute,  and  that  the 
courts  of  this  State  cannot  enforce  such  penal  statutes.  If  this 
deduction  is  correct,  that  this  liability  is  a  penalty,  and  not  arising 
strictly  out  of  contract,  we  are  not  prepared  to  deny  the  demur- 
rer's conclusion. 

The  case  of  Bird  v.  HaydeUy  1  Robertson  (N.  Y.),  383,  cited  by 
defendant's  counsel,  was  a  suit  in  New  York  against  a  director  of  a 
manufacturing  corporation  created  under  the  laws  of  Massachu- 
setts. A  provision  of  the  act  required  that  the  officers  should 
annually  make  and  file  a  certain  certificate  of  the  condition  of  the 
company,  and  in  case  of  neglect  the  officers  were  declared  by  the 
act  to  be  jointly  and  severally  liable  for  the  payment  of  the  debts 
of  the  coi-poration  created  after  such  neglect  and  before  the  filing 
of  the  certificate.  The  court  held  that  actions  to  recover  penalties 
created  by  the  statutes  of  other  States,  being  lo(^al,  are  not  cogniza- 
ble by  the  courts  of  New  York.  14  Johns.  338;  17  id.  4;  Story's 
Comfl.  of  Laws,  §§  620-621.  The  court  says  there  is- nothing  in  the 
act  of  incorporation  of  this  company  which  rendered  the  directors 
or  stockholdera  liable  in  the  first  instance  for  the  debts  of  the  com- 
pany, as  there  is  in  the  general  banking  law  and  other  laws  of  that 
State.  There  is  no  personal  liability  if  the  company  fails  to  pay, 
and  hence  there  is  no  right  of  action  against  the  stockholders  for 
any  debt  contracted  by  the  company  so  long  as  the  officers  discharge 
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the  duties  imposed  upon  them  by  law.  It  is  only  upon  their  neglect 
or  refusal  "to  perform  their  duty  that  they  render  themsel^BS 
liable.  The  court  adds:  ^^  The  personal  liability  of  stockholders, 
where  they  are  made  liable  by  the  charter  or  act  of  the  legifllatnrey 
is  from  the  inception  of  the  debt  They  became  originally  liable, 
and  the  happening  of  no  event  is  necessary  to  charge  theoL  The 
company  is  invested  with  a  qualified  corporate  capacity,  bat  no 
immunity  or  exemption  from  personal  liability  for  the  debts  of  the 
company.  In  these  cases,  in  judgment  of  law,  the  debt  is  con- 
tracted upon  the  terms  and  security  authorized  by  the  statute,  and 
the  creditor  having  exhausted  his  efforts  to  collect  from  the  com- 
pany, may  resort  to  a  common-law  action  directly  to  the  stock- 
holders, not  to  recover  a  penalty  or  forfeiture,  nor  upon  a  cause  of 
action  in  the  nature  of  a  forfeiture,  but  to  recover  a  simple  contract 
debt  for  which  he  was  liable  at  the  time  it  was  contracted.  The 
action  in  that  case  is  not  upojv  the  statute,  and  a  mere  reference  to 
it  is  all  that  is  necessary  to  show  the  connection  of  the  stockholden 
therewith,  and  the  liability  it  creates."  But  in  the  case  before  it 
the  court  holds  that  the  personal  liability  for  the  neglect  or  refusal 
to  perform  a  duty  was  in  the  nature  of  a  penalty  or  punishment, 
and  hence  no  action  could  be  maintained  therefor  in  the  courts  of 
New  York. 

Counsel  for  defendant  says  '^he  is  not  liable  as  a  copartner,  yet 
such  would  be  the  shape  of  the  liability  if  it  came  from  the  com- 
mon law,"  and  cites  Woodruff  <&  Beach  Iron  Works  v.  ChMend09i^ 
4  Bosw.  417.  There,  it  is  true,  the  court  say  the  stockholders  are 
not  partners ;  but  the  court  was  merely  remarking  upon  the  position 
assumed,  that  the  plaintiff  and  defendants  in  the  case  were  all  stock- 
holders, with  a  limited  liability,  whereas  as  to  partners  there  was 
no  limit,  and,  in  that  case,  a  judgment  against  a  stockholder  in  a 
manufacturing  corporation  was  recovered  by  a  creditor  of  the  com- 
pany for  the  use  of  other  stockholders,  limited  by  the  amount  of 
his  stock.  The  suit  was  not  brought  to  recover  a  penalty,  and  the 
court  held  that  the  liability  was  not  in  the  nature  of  a  penalty 
In  Eaton  v.  Aspintoall,  19  N.  Y.  119,  the  court  says  the  ** credit 
was  given  upon  the  faith,  not  only  of  the  liability  of  the  oorpoi»- 
tion  as  such,  but  ultimately  of  the  several  stockholders  of  its 
capital.  Weeks  v.  Love,  50  N.  Y.  568,  merely  decides  that  ciediton 
may  sue  severally,  and  holds  that  when  a  stockholder  has  paid 
debts  of  the  corporation  equal  to  the  amount  of  stock,  he  is  relieved 
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from  further  liability.  It  is  also  remarked  by  the  court  that  "  the 
liability  is  created  for  the  security  of  creditors." 

The  Merchants^  Bank  v.  Bliss,  1  Rob.  391,  was  an  action  brought 
to  charge  the  trustee?,  not  because  of  any  original  liability  for  the 
debts  of  the  corporation,  but  for  a  neglect  of  duty  whereby  they 
were  subject  to  a  forfeiture,  and  this  was  properly  held  to  be  a 
penal  action  as  for  an  offense.  i 

In  Derickson  v.  Smithy  3  Dutch.  (N.  J.)  166,  it  was  held  that 
an  action  for  a  liability  under  section  12  of  the  New  York  manu- 
facturing incorporation  act,  being  a  liability  imposed  by  statute  for 
the  neglect  of  the  defendant  as  a  trustee  to  make  certain  reports, 
was  a  proceeding  to  enforce  a  penalty  prescribed  by  the  legislature 
of  another  State,  and  the  court  refused  to  maintain  the  suit.  The 
court,  however,  draws  the  distinction  Tery  plainly  between  such  a 
suit  and  one  against  the  individual  corporators  who  are  held  to  be 
jointly  and  severally  liable  for  the  debts  of  the  corporation.  In 
such  case  (said  Elmer,  J.,  the  stockholders  must  be  considered 
original  parties  to  the  debt,  so  that  their  liability  attached  on  the 
oousummation  of  the  contract  with  the  corporation,  and  so  that  a 
provision  in  the  acts  requirin'g  creditors  flrst  to  obtain  a  judgment 
against  the  corporation  simply  operated  to  defer  the  remedy  against 
them  until  the  remedy  against  the  corporation  should  be  exhausted. 
And  Qreen,  G.  J.,'  says  :  In  such  case  it  is  held  that  the 
stockholders  are  liable  in  an  original  and  primary  sense,  like 
partners,  and  that  their  liability  is  not  created  by  the  statute  of 
incorporation.  ^  He  assumes  the  liability  by  becoming  a  member 
of  the  corporation.  The  personal  liability  of  the  stockholder  to 
pay  the  debt  is  the  immediate  and  necessary  consequence  of  the 
contract  made  by  the  company.  It  becomes  by  the  terms  of  the 
charter  his  debt,  otherwise  of  the  liability  which  attaches  as  a  con- 
sequence of  a  violation  or  neglect  of  a  duty  prescribed  by  the 
statute. 

In  Coriiing  v.  McCullough,  1  Gomst.  47,  the  court,  speaking  of 
the  character  of  these  corporations,  says  :  It  is  not  a  general,  un- 
qualified incorporation  of  the  company  imparting  to  the  stock- 
holders and  members  composing  it  as  a  legal  consequence  an  ex- 
emption from  personal  liability  for  the  debts  and  engagements  of 
the  body  corporate.  It  is  a  legislative  grant  of  a  special  qualified 
corporate  capacity,  with  adequate  plenary  powers  for  the  purposes 
of  its  institution,  but  with  the  personal  liability  of  the  stockhold- 
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era  for  the  debts  the  company  shall  contract  and  the  liabilities  they 
shall  incur.  And  Jastice  Bronson,  concurring,  said  it  has  been 
several  times  held  that  the  stockholders  of  this  and  other  like  com- 
panies stood  substantially  upon  the  Hume  footing  as  to  liability  as 
though  they  had  been  partnei*s  or  an  unincorporated  association ; 
that  they  were  answerable  to  the  creditors  of  the  company  as  orig- 
inal and  principal  debtors,  though  the  creditors  were  first  to  ex- 
haust their  remedy  against  the  corporation.  2  Wend.  338  ;  20  id. 
614 ;  2  Hill,  265  ;  3  id.  188  ;  2  Denio,  119.  The  court,  in  Coming 
T.  McCulloughy  holds  that  such  liability  of  a  stockholder  is  not  in 
the  nature  of  a  jienalty. 

The  question  in  Laxoler  v.  Burty  7  Ohio  St  340,  was  whether 
a  statute  making  a  stockholder  liable  for  the  circulating  notes  un- 
lawfully issued  by  a  company  or  corporation,  other  than  a  bank, 
was  a  penal  statute,  and  the  court  held  that  it  was. 

It  was  held  in  Kritzer  v.  WoodsoUj  19  Mo.  327,  that  the  liability 
under  the  Missouri  statutes,  prohibiting  an  excess  of  indebtedness 
over  and  above  the  capital  stock  of  an  incorporated  company,  was 
penal,  and  not  arising  out  of  contract,  and  a  stockholder  could  not 
recover  from  a  director. 

The  suit  of  Jones  v.  Barlow,  62  N.  Y.  202,  was  against  trustees 
for  a  failure  to  make  an  annual  report,  and  not  upon  any  original 
liability  of  the  trustees.  The  liability  was  imposed  as  a  penalty 
and  not  assumed  as  a  contract 

The  liability  in  Hill  v.  Fraziery  22  Penn.  St.  320,  was  for  un- 
lawfully declaring  a  dividend  as  one  of  the  directprs ;  a  penalty 
for  wrong-doing. 

In  the  First  National  Bank  of  Plymouth  v.  Price  et  al,  33  Md. 
487  ;  3  Am.  Rep.  204,  it  was  held  that  the  liability  imposed  upon 
the  directors  and  officers  of  a  Pennsylvania  corporation  for  unlaw- 
fully contracting  debts  beyond  the  amount  of  the  capital  stock  is 
in  the  nature  of  a  penalty,  and  could  only  be  enforced  in  Pennsyl- 
vania. The  court  holds  that  the  liability  does  not  arise  out  of 
contract,  and  says,  that  while  a  contract  made  in  one  State  is 
enforced  in  other  States  agreeably  to  the  law  of  the  State  where  it 
is  made,  it  is  well  settled  that  no  State  will  enforce  penalties  im- 
posed by  the  laws  of  other  States.  The  court  remarks:  *'Itha« 
been  decided  by  the  courts  of  New  York  in  several  cases,  and  seems 
now  to  be  there  well  settled,  that  where  by  a  statute  it  is  provided 
that  the  individual  corporators  shall  be  jointly  and  severally  liable 
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for  the  debts  of  the  corporation,  such  liability  is  not  in  the  nature  of 
a  penalty.,  but  may  be  enforced  as  a  contract." 

The  court  in  Vermont,  Pickering  v.  Fisk,  6  Vt.  102,  held  that 
the  courts  of  that  State  would  not  take  cognizance  of  an  official 
bond  executed  in  another  State,  for  the  purpose  of  enforcing  it  in 
a  peculiar  manner  unknown  to  the  common  law,  directed  by  a 
statute  of  that  State,  for  the  court  says  ^'  it  is  not  a  contract 
originating  in  the  ordinary  business  transactions  of  men,  created 
for  private  and  individual  purposes  as  evidence  of  private  right. 
If  it  were  such,  it  would  be  transitory  as  to  the  persons  of  the  con- 
tracting .  parties,  and  would  be  enforced  in  any  jurisdiction  where 
the  legal  obligation  of  contracts  is  recognized.  It  is  a  general  rule 
that  courts  of  all  civilized  nations  will  enforce  contracts  executed 
in  foreign  States  where  the  parties  ai^  within  their  jurisdiction  ; 
and  for  this  purpose  will  have  regard  to  the  laws  of  the  place 
where  the  contract  may  be  made." 

Thus  far  we  have  examined  all  the  authorities  cited  by  the  defend- 
ant in  error,  in  the  order  in  which  they  are  referred  to  in  the  argu- 
ment, excepting  the  case  of  HaUey  v.  McLean,  12  Allen,  438.  We 
cannot  take  issue  with  any  of  these  decisions  excepting  the  latter, 
which,  in  our  judgment,  is  antagonized  and  opposed  by  every  other 
case  referred  to  by  either  counsel.  In  that  case,  the  defendant  was 
sued  in  Massachusetts  as  a  stockholder  of  a  New  York  company 
(organized  under  the  same  act  of  the  legislature  of  New  York  under 
which  the  present  suit  originated),  by  a  creditor  of  the  company. 
The  court  says,  referring  to  the  sections  of  the  incorporation  act, 
•*  These  provisions,  likewise,  have  been  declared  by  a  New  York 
court  (4  Bosw.  317)  not  to  render  the  stockholders  chargeable  as 
copartners.  The  liability  for  non-payment  of  the  capital  stock  is 
limited,  in  the  case  of  each  stockholder,  to  an  amount  equal  to  his 
stock;  and  to  an  action  founded  on  section  10,  it  would  be  a  defense 
ayailable  to  any  shareholder  that  he  had  already  paid  debts  to  that 
amount."  And  the  court  was  "  of  the  opinion  that  the  liability  of 
stockholders  for  debts  due  to  laborers,  *  *  qualified,  as  it  is,  by  the 
provisions  as  to  the  remedy  in  section  24,  must  be  treated  as  apart 
of  the  statute  system  of  another  State,  incapable  of  execution 
alieno  foroP  The  court  does  not  tell  us  why,  if  the  shareholders 
are  not  partners,  or  chargeable  as  copartners;  or  why,  if  the  liabil- 
ity is  limited  to  the  amount  of  unpaid  capital  stock;  or  why,  if  the 
liability  is  limited  to  debts  contracted  to  be  paid  within  a  specified 
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time,  and  conditioned  upon  a  salt  being  first  broaght  against  the 
company  within  a  year  after  the  debt  becomes  due;  why  it  must 
foUow  that  the  contract  cannot  be  executed  alienofaro. 

Suppose  the  law  of  New  York  limits  the  liability  upon  civil  con- 
tracts made  in  that  State  to  the  term  of  six  years  from  the  accru- 
ing of  the  cause  of  action,  is  that  such  a  qualification  of   the 
liability  that  the  courts  of  another  State  will   not  enforce  the 
contract  within  six  years?    Or  suppose  by  the  law  of  New  York 
an  action  cannot  be  maintained  against  a  surety,  or  guarantor, 
until  a  recovery  against  the  principal,  is  that  such  a  qualification, 
of  the  liability  that  the  courts  of  another  State  will  not  entertain  a 
suit  against  the  surety  after  judgment  against  the  principal  ?    Or 
if  the  liability  is  limited  by  statute  to  a  certain  pro  rata  amount  of 
indebtedness,  contracted  by  Several  individuals,  or  by  a  corpora* 
tion,  is  that  such  a  qualification  that  the  liability  will   not  be 
enforced  in  another  State?    And  yet,  if  we  understand  the  court 
in  Halsey  v.  McLean,  it  is  the  opinion  of  the  court  that  in  either 
of  these  cases  the  statute  has  so  qualified  the  liability  the  courts  of 
another  State  will  refuse  to  enforce  it.    The  court  further  remarks 
that  it  regards  the  principles  laid  down  in  Erickson  v.  Nesmithy  15 
Gray,  221,  as  applicable  to  all  the  provisions  of  the  New  York  act, 
which  they  examined  in  that  case. 

Turning  to  the  case  of  Bi'ickson  v.  Neamithy  we  find  that  the 
Massachusetts  court  refused  to  entertain  a  suit  where  the  liability 
arising  under  the  charter  of  a  New  Hampshire  corporation  could  be 
enforced  by  the  law  of  New  Hampshire  only  by  bill  in  chancery,  a 
law  which  the  Massachusetts  courts  could  not  recognize  as  binding 
upon  them,  and  in  the  nature  of  things  only  valid  in  New  Hamp- 
shire, a^  it  prescribed  the  particular  form  in  which  the  remedy 
must  be  sought,  the  court  holding  ''that  when  a  statute  creates 
and  prescribes  a  remedy,  that  remedy  is  exclusive,  and  no  other 
can  be  pursued."  We  cannot  regard  the  New  Hampshire  decision 
as  laying  down  any  principle  applicable  to  the  case  at  bar  which 
will  preclude  the  courts  of  that  State  from  entertaining  this  plain- 
tiflE's  suit.  The  ruling  of  the  courts  of  New  York,  where  the 
company  was  incorporated,  is  to  the  effect  that  the  stockholden 
are  liable  by  the  terms  of  the  act  of  incorporation,  which  is  the 
substance  of  their  contract,  in  the  first  instance,  for  the  debts  of 
the  company,  not  as  insisted  by  defendant,  upon  the  failure  of  the 
officers  to  file  their  certificate  ;  but  are  so  liable  to  the  amount  of 
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tiieir  stock  U7itil  the  happening  of  a  certain  events  for  all  the  debts 
contracted  to  be  paid  within  one  year  after  suit  and  execution 
against  the  company  in  its  corporate  capacity.  These  terms  are 
bat  limitations  oi  the  liability  which  was  incurred  by  the  contract- 
ing of  the  debt,  and  do  not  create  liabilities  depending  upon  any 
other  event.  A  statute  of  limitation  is  not  a  qualification  of  a 
contract,  so  that  the  liability  depends  upon  the  happening  of  any 
event,  but  the  event  or  lapse  of  time  merely  relieves  against  a  suit; 
the  right  to  a  remedy  ceases  to  exist.  The  limitation  is  for  the 
benefit  of  the  stockholder  and  a  means  of  relief,  and  not  a  condi- 
tion of  liability. 

A  surety  may  sometimes  demand  that  legal  remedies  shall  be  first 
exhausted  against  his  principal  before  he  shall  be  compelled  to  pay, 
but  this  is  because  the  surety  is  already  bound,  and  not  because  the 
liability  is  not  fixed  by  his  contract;  that  is  operative  already,  and 
dependent  upon  nothing  but  its  own  condition.  The  stockholder 
here  is  a  surety  of  the  company  of  which  he  is  a  member,  and  his 
liability  as  a  surety  is  a  part  of  the  contract  entered  into  by  becom- 
ing a  member  of  the  company.  No  event  was  necessary  to  charge 
him  as  a  member  except  the  contracting  of  a  debt  to  be  paid  within 
one  year,  upon  which  suit  must  be  brought  within  one  year  after 
ttie  debt  is  due;  and  if  this  is  not  done  he  is  discharged.  This, 
and  the  amount  of  his  unpaid  stock,  merely  limit  the  personal  lia- 
bility upon  the  conti*act. 

We  have  seen  by  the  decision  of  the  courts  of  New  York  already 
cited,  that  the  personal  liability  of  the  stockholders,  when  they  are 
made  liable  by  the  terms  of  the  charter  or  act  of  incorporation,  is 
from  the  inception  of  the  debt.  They  are  originally  liable,  and 
tiie  remedy  upon  this  liability  may  be  enforced  after  the  creditor 
has  exhausted  his  efforts  to  collect  from  the  company.  Bird  v. 
Haydeuy  1  Rob.  383;  Eaton  v.  Aspiniaall,  19  N.  Y.  119;  Weeks  v. 
Love,  60  id.;  Derrickson  v.  Smith,  3  Dutcher  (N.  J.);  Cbmm^  v. 
McOuUoiigh,  1  Comst  47  ;  Bank  v.  Price,  33  Md.  487. 

In  Van  Riper,  £x  parte,  20  Wend.  614,  the  court  say:  **  The  * 
charter  does  not  confine  the  creditor  to  any  particular  remedy.  It 
laises  in  his  favor  a  debt  against  an  individual,  and  leaves  his 
remedy  to  the  general  methods  of  the  law.  This  view  also  answers 
another  objection,  that  the  remedy  given  by  the  charter  js  local  to 
the  State  of  New  Jersey.  The  charter,  in  fact,  institutes  no  rem- 
edy.   It  binds  Van  Riper  as  a  debtor.     It  raises  a  debt  against  him, 
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which  may,  in  its  own  natare,  be  enforced  wherever  the  debtor  or 
his  property  can  be  found,  according  to  the  forms  of  law  at  the 
place  where  found." 

In  a  suit  against  a  stockholder  of  the  Bossie  Galena  Ck)mpaDy, 
where,  by  the  charter,  the  stockholders  were  "  jointly  and  severally, 
personally  liable  for  the  payment  of  all  debts  or  demands  con- 
tracted by  the  said  corporation,"  but  could  not  be  sued  until  a 
judgment  had  been  recovered  against  the  corporation,  and  an  exe- 
cution returned  unsatisfied,  it  is  held  that  the  stockholders  in  their 
individual,  as  well  as  their  corporate  capacity,  were  principal 
debtors.  Harger  v.  ifcOullouffh,  2  Denio,  119;  Moss  v.  Oailey,  i 
Hill,  265;  Bailey  v.  Bancher,  3  id.  188. 

In  these  cases,  as  in  Ex  parte  Van  RipsTy  and  in  Coming  v.  Mc- 
CuUough,  the  individual  liability  extended  to  all  debts  of  the  com- 
pany, while  in  the  case  at  bar  the  extent  of  the  liability  was  limited 
by  the  charter  to  the  amount  of  the  capital  stock  owned  by  the 
defendant.  In  neither  case  is  it  apparent  that  the  liability  is  in 
the  nature  of  a  penalty,  and  there  is  as  much  show  of  reason  for 
classing  it  as  a  penalty  in  one  case  as  in  the  other. 

The  defendant's  liability  as  a  stockholder,  under  the  articles  of 
association,  clearly  rests  in  contract  and  not  in  tort,  or  dependent 
upon  the  conduct  of  the  officers  or  agents  of  the  company,  bnt 
only  upon  the  non-payment  of  the  debt  by  the  principal  debtor, 
and  limited  by  the  amount  of  his  stock.  If  he  has  paid  any  of 
the  debts  of  the  company,  that  is  matter  of  defense  under  his 
contract. 

We  discover  no  substantial  objection  to  the  form  of  the  auc- 
tion in  the  declaration.  The  gist  of  the  action  is  the  indebtedness 
of  the  company,  the  suit  and  judgment  against  the  company  un- 
satisfied, the  amount  of  the  defendant's  stock  and  the  fact  that 
the  liability  has  not  been  extinguished  by  the  making  and  filing  of 
the  certificate  as  prescribed  by  the  articles. 

The  judgment  must  be  reversed,  and  judgment  entered  in  favor 
of  the  plaintiffs  upon  the  demurrer,  and  such  further  proceedings 
may  bo  had  according  to  law  and  the  practice  of  the  court  as  the 
parties  may  be  advised. 

Behearing  denietL 
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JoHNSOir  Y.  Pensacola  &  Pebbido  Hailroad  Oo. 

(16  na.  a23.) 

Ccmmon  carrier  —  measure  of  eompeneation, 

A  common  carrior  is  boand  to  carry  for  a  reasonable  remuneration,  but  is  not 

bound  to  carry  at  the  same  price  for  all.* 

ASSUMPSIT  against  a  railroad  company.    The  opinion  states 
the  facts.     Defendant  had  judgment  on  demurrer. 

R.  L.  Campbell,  for  plaintiff  in  error,  cited  Chicago  (6  Alton  R, 
J?.  Go.  V.  People,  2  Railway.  R.  242;  67  111.  11  McDuffee  v.  PorU 
land^  etc,  R.  R,,  52  N.  H.  430;  New  England  Express  Co,  v.  Maine 
Central  R.  R.  Co,,  57  Me.  188;  Messenger  v.  Pennsylvania  R,  R. 
Co.,  7  Vroom,  407;  Camblos  v.  Phila.  &  Reading  R.  R,  Co.,  4 
Brewst  563;  Indianapolis,  etc.,  R.  R.  Co.  v.  Rinard,  46  Ind.  293; 
Andenreid  v.  Pkila.  &  Reading  R.  R.  Co.,  68  Penn.  St  370; 
Vincent  v.  Chicago  &  Alton  R.  R.  Co.,  49  111.  33;  Eclipse  Tow  Boat 
Co.  Y.  Pontchartrain  R.  R.  Co.,  24  La.  Ann.  1;  Shipper  t.  Penn.  R. 
R.  Co.,  47  Penn.  St.  338;  Chii^ago,  B.  £  Q.  R.  R.  Co.  v.  Parks, 
18  111.  460. 

E.  A.  Perry,  for  defendant  in  error. 

Westcott,  J.  [After  disposing  of  a  point  of  pleading.]  Under 
the  charter  of  this  company  it  has  the  general  power  "  to  levy  and 
collect  tolls  from  all  persons,  property,  merchandise,  and  all  other 
commodities  transported  "  on  its  road.  There  is  no  statute  in  this 
State  regulating  the  matter  of  freights  and  charges  by  railroad 
companies.  It  is  not  denied  that  this  company  is  a  common  car- 
rier. We  must,  therefore,  look  to  the  common  law  for  the  settle- 
ment of  the  question  involved. 

The  fact  here  stated  is,  that  defendant  compelled  plaintiff  to  pay 
for  lumber  shipped  over  its  road  fifty  cents  per  one  thousand  feet 

*  See  Mentnger  ▼.  Penn.  R.  R.  Co.  (37  N.  J. 631) ,  18  Am.  Rep.  754 ;  a.  c.  (88  N.  J.  407),  U 
Am.  Rep.  457 ;  N.  E,  Expreu  Oo.  ▼.  Maine  Cent.  R,  R.  Co,  (57  Me.  188),  2  Am.  Bep.  81; 
t>i^ur,PortkmdARoeheeUrRai3iroad(liSt  N.  H.  430).  13  Am.  Bep.  78. 
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more  than  it  charged  another  party  for  transporting  lumber  over 
its  road  at  the  same  time,  and  the  plaintiff  insists  that  this  differ- 
ence of  fifty  cents  was  an  illegal  charge,  and   that  he  is  entitled  to  * 
judgment  for  S2,200,  having  been  compelled  to  pay  freight  at  that 
rate  and  in  this  manner  on  4,400,000  feet  of  lumber. 

The  question  here  is,  what  was  and  is  the  extent  of  the  obliga- 
tion of  a  common  carrier  at  common  law  to  the  public,  when 
yiewed  in  reference  to  charges  for  tolls  and  freights? 

In  Peek  v.  North  Staffordshire  Railroad  Company,  decided  in 
the  House  of  Lords  in  1863,  10  H.  L.  Cases,  511,  Mr.  Justice 
Blackburn  says:  "A  common  carrier  is  bound  to  carry  for  a 
reasonable  reynuneration,^^  In  one  of  the  earliest  cases  upon  the 
subject  {Bastard  v.  Bastardy  2  Show.  81)  it  is  said  that  "where 
there  is  no  agreement  as  to  price "  (and  this  is  really  the  best 
method  by  which  to  fix  the  common-law  right), "  the  carrier  might 
have  a  quantum  meruit  for  his  hire/'  This  means  simply  that  he 
could  recover  the  value  of  his  service.  In  Harris  v.  Pachcood,  3 
Taunt.  264,  it  is  said:  "A  carrier  is  bound  by  law  to  carry  every 
thing  which  is  brought  to  him  for  a  reasonable  sum  to  be  paid  to 
him  for  the  same  carriage,  and  not  to  extort  what  he  will."  We 
cannot  say  that  the  carrier  is  bound  to  carry  any  thing  beyond 
articles  of  such  class  as  he  is  under  a  legal  obligation  to  carry 
(3  Story,  34),  but  it  is  unquestionably  true  that  his  charge  must 
be  "reasonable."  So  in  Comyn's  Digest  we  find  it  annonnced  that 
in  the  absence  of  an  agreement  for  a  price  certain,  the  commoQ 
carrier  may  have  a  quantum  meruit.  1  Com.  Dig.  C,  citing  1 
Sid.  36. 

In  the  case  of  the  Citizens'  Bank  v.  The  Nantuckei  Sleambod 
Company,  2  Story,  35,  Mr.  Justice  Story,  speaking  of  the  hire  or 
recompense  of  common  carriers,  remarks  that  "  it  may  be  in  the 
nature  of  a  quantum  meruit.^^  The  same  view  is  announced  in  5 
Wend.  340,  and  id.  350. 

Says  Parke,  B.,  in  Pickford  v.  The  Grand  Junction  JSailroad 
Company,  8  M.  &  W.  378:  "The  carrier  is  bound  to  receive  the 
goods  on  the  money  being  paid  or  tendered,  and  the  bailor  to  pay 
the  reasonable  amount  demanded."  In  2  Steph.  N.  P.  978,  it  is 
said  "  common  carriers  are  bound  to  receive  and  carry  the  goods 
of  the  subject  for  a  reasonable  reward."  In  I  Duval,  146,  the 
Court  of  Appeals  of  Kentucky  says:  "A  common  carrier  cannot, 
like  a  merchant  or  mechanic,  consult  his  pleasure  or  caprice  as  to 
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the  conduct  of  his  business.  The  law  makes  it  his  duty,  when  he 
can  coQYeniently  do  so,  to  receive  and  carry  goods  for  any  person 
whatsoerer  for  a  reasonable  hire." 

Under  the  English  decisions  a  warehouseman^  having  by  virtue 
of  an  act  of  Parliament  a  monopoly  of  his  business,  is,  as  to  rates 
of  compensation  which  he  can  demand,  placed  upon  the  same  foot- 
ing as  a  common  carrier.  He  is  bound  by  law  to  receive  goods  into 
his  warehouse  for  a  reasonable  price  and  reward.  The  principles 
which  underlie  this  rule,  as  announced  by  Lord  Hale,  are  stated 
by  the  English  courts  as  the  basis  of  their  conclusions  as  to  this 
matter.  So  in  a  case  in  the  Supreme  Court  of  the  United  States 
(4  Otto,  134),  where  it  proposed  to  state  the  common  law  on  the 
subject,  the  views  of  Lord  Hale,  and  these  decisions  of  the  courts 
of  England,  are  cited  as  giving  the  true  rule. 

In  Allnut  and  another  v.  Inglis,  Treasurer  of  the  London  Dock 
Company,  12  East,  527,  Lord  Ellenbobough  says  that  according 
to  Lord  Hale,  '^  wherever  the  accident  of  time  casts  upon  a  party 
the  benefit  of  having  a  legal  monopoly  of  landing  goods  in  a  public 
port,  as  where  he  is  the  owner  of  the  only  wharf  authorized  to 
receive  goods,  which  happens  to  be  built  in  a  port  newly  erected, 
he  is*confined  to  take  reasonable  compensation  only  for  the  use  of 
the  wharf.  Lord  Hale  puts  the  case  either  way;  where  the  King 
or  a  subject  have  a  public  wharf  to  which  all  persons  must  come 
who  come  to  that  port  to  unlade  their  goods,  either  because  they 
are  the  wharves  only  licensed  by  the  Queen,  or  because  there  is  no 
other  wharf  in  that  port,  as  it  may  fall  out ;  in  that  case  (he  says) 
there  cannot  be  taken  arbitrary  and  excessive  duties  for  cranage, 
wharfage,  etc.,  neither  can  they  be  enhanced  to  an  immoderate 
rate,  but  the  duties  must  be  reasonable  and  moderate,  though  set- 
tled by  the  King's  license  or  charter."  And  then  he  assigns  this 
reason,  "  for  now  the  wharf  and  crane  and  other  conveniences  are 
affected  with  a  public  interest  and  they  cease  to  be  juris  privati 
only."  Lord  Ellekborouqh  then  says:  *'Here  the  company's 
warehouses  were  invested  with  the  monopoly  of  a  public  privilege, 
and,  therefore,  they  must  by  law  confine  themselves  to  take  reason- 
able rates  for  the  use  of  them  for  that  purpose."  Lb  Blano,  J„ 
in  the  same  case,  after  stating  that  the  act  of  Parliament  confines 
the  privilege  to  the  company's  warehouse,  inquires:  *'Is  it  not  the 
privilege  of  the  public,  and  shall  not  that  which  is  for  the  good  of 
the  public  attach  on  the  monopoly,  that  they  shall  not  be  bound 
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to  pay  an  arbitrary  but  only  a  reasonable  rent  ?"  and  then  answers 
bis  own  inqairy  by  declaring  that  ''  in  case  of  dedication  to  sach  a 
purpose  as  this  "  (that  is,  where  private  property  is  affected  with 
such  a  public  interest)  *^  the  ownei-s  cannot  take  arbitrary  and 
excessive  duties,  but  the  duties  must  be  reasonable.  That  princi- 
ple was  followed  up  in  the  case  of  Bolt  v.  Stennett,  8  Term  Bep* 
606,  for  there  the  quay  being  one  of  the  public  quays  licensed 
under  the  statute  of  Elizabeth,  it  was  held  that  the  owner  was 
bound  to  permit  the  use  of  the  crane  upon  it  and  could  not  insist 
either  that  the  public  should  not  use  the  crane  at  all,  or  should  use 
it  only  upon  his  own  terms,  but  that  he  was  bound  to  permit  the 
use  of  it  upon  reasonable  terms."  In  the  same  case  like  views 
were  expressed  by  Baylby,  J. 

It  cannot  be  questioned  that  the  reason  why  a  common  carrier  is 
restricted  to  reasonable  rates  is  the  same  that  causes  the  limitation 
at  common  law  upon  the  rates  to  be  charged  by  a  wharfinger 
licensed  under  a  statute.  Munn  v.  Ultnais,  4  Otto,  129-30.  In 
reference  to  a  railroad  company  it  may  be  truly  said  that  it  exer- 
cises a  quasi  public  employment.  While  railroads  are  managed  for 
private  benefit  and  the  profits  resulting  from  their  operation  go  to 
individuals,  yet  they  are  treated  as  merely  a  public  convenience 
and  agency  in  the  matter  of  State  and  inter-State  commercial 
intercourse.  It  is  the  public  character  attached  to  them  which, 
under  certain  circumstances,  authorizes  taxation  for  their  con- 
struction, as  a  tax  for  a  private  purpose  is  unconstitutional;  and  it 
is  the  like  public  nature  of  their  functions  which  enables  them  to 
become  the  objects  of  a  legislative  grant  to  take  the  property  of 
an  individual  for  their  use,  paying  a  reasonable  compensation 
therefor. 

We  have  exhausted  the  material  at  our  hands  in  the  endeavor  to 
ascertain  the  result  of  the  English  cases  upon  this  question.  We 
can  find  in  England  or  the  United  States  no  case  involving  the 
precise  point  here  involved,  which  is,  whether,  at  common  law,  the 
defendant,  a  common  carrier,  is  responsible  to  the  plaintiff  for  the 
excess  charged  him  upon  the  like  material  and  during  the  same 
time  over  a  charge  for  like  freights  for  like  material  during  the 
same  time  made  of  another. 

In  the  case  of  the  Fitchhurg  Railroad  Company  v.  Gage  and 
otlisrsy  12  Gray,  393,  the  Supreme  Court  of  Massachusetts  held 
''  that  a  railroad  corporation  is  not  obliged  as  a  common  carrier  im 
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transport  goods  and  merchandise  for  all  persons  at  the  same  rates/' 
In  speaking  of  the  common-law  rule  that  court  says:  *'  It  requires 
e,qual  justice  to  all.     But  the  equality  which  is  to  be  observed  in 
relation  to  the  public  and  to  every  individual  consists  in  the  restricted 
right  to  charge  in  each  particular  case  of  service  a  reasonable  coni" 
pensation  and  no  more*    If  the  carrier  confines  himself  to  this,  no 
wrong  can  be  done  and  no  cause  afforded  for  complaint."    The 
claim  made  in  this  case  arose  out  of  a  difference  between  the 
freights  upon  plaintiff's  ice  and  the  price  charged  others  upon  the 
same  class  of  freights.     It  was  not  upon  the  same  material,  but  the 
court  treated  the  case  as  involving  the  same  principle.     It  based  its 
conclusion  upon  the  ground  that  the  plaintiff  did  not  set  out  a  case 
of  excessive  or  unreasonable  charge.     In  the  last  edition  of  Story 
ou  Bailments,  we  find  the  rule  of  the  common  law  thus,stated: 
'*  At  common  law  a  common  carrier  of  goods  is  not  under  any 
obligation  to  treat  all  customers  equally.     He  is  bound  to  accept 
and  carry  for  all  upon  being  paid  a  reasonable  compensation.    But 
the  fact  that  he  charges  less  for  one  than  for  another  is  only  evi- 
dence to  show  that  a  particular  charge  is  unreasonable;  nothing 
more.     There  is  nothing  in  the  common  law  to  hinder  a  carrier 
from  carrying  for  favored  individuals  at  an  unreasonably  low  rate 
or  even  gratis."     In  support  of  this  doctrine  the  following  cases 
are  cited:  12  Gray,  393;  2  P.  C.  237;  4  C,  B.  (N.  S.)  78;  12  id.  74. 
While  the  text  is  the  reasonable  deduction  from  remarks  in  these 
cases,  still,  with  the  exception  of  the  case  reported  in  12  Gray,  they 
were  (so  far  as  we  have  been  able  to  examine  them)  cases  arising 
under  statutes.     Most  of  the  cases  treat  of  the  common-law  rule 
strictly  as  between  the  parties,  and  without  comparison    as    to 
the  charges  against  others,  the  cases  where  legislative  action  is 
being  construed,  and  is  controlling,  being  omitted  as  not  being  in 
point     The  cases  stating  the  common-law  rule  are  simply  that  the 
charge  must  be  reasonable.     Thus  far  there  cannot  be  any  reason- 
able difference  between  fair  minds.    In   the  next  place,  the  right 
to  have  the  service  of  the  common  carrier  at  a  reasonable  rate  is 
common.     Upon  a  tender  of  a  reasonable  compensation,  unless 
there  is  a  reasonable  ground  for  his  refusal,  in  case  of  refusal  he 
will  be  liable  to  an  action.    Under  such  circumstances  he  must 
receive  and  carry  all  goods  offered  for  transportation  (which  it  is 
his  duty  to  transport)  by  any  person  whatever,  upon  receiving  a 
suitable  hire.    Looking  to  the  cases,  anc^  rejecting  as  we  always 
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must  theories  of  judges  based  upon  ill-defined  definitions  and  out- 
side of  the  facts  before  them,  the  term  "  common  *'  in  this  connec- 
tion is  used  as  contra-distinguished  to  private  or  exclusive-  It 
means  a  public  carrier  as  distinct  from  a  private  carrier  —  a  carrier 
simply  pro  liac  vice.  As  to  whether  a  carrier  is  public  or  private 
is  the  method  by  which  you  measure  his  responsibility.  In  case  of 
loss  or  damage  to  goods  by  a  carrier,  the  grounds  of  the  difference 
of  the  responsibility  depend  upon  whether  he  is  a  public  or  a 
private  carrier.  The  cases  in  England  and  the  United  States  show 
that  the  term  ^'  common ''  as  applied  to  carriers  means  simply |?uMic  as 
distinct  from  private.  The  term  '*  common  "  does  not  measure  the  ex- 
ten  t  of  the  right  of  each  or  its  nature.  It  simply  means  that  whatever 
is  the  right  of  one  is  the  right  of  all,  without  proposing  to  define  what 
is  the  right  of  any,  except  that  the  term  "  common  '*  as  applied  to  car- 
rier involves  the  duty  and  obligation  to  undertake  the  service,  while 
the  term  **  private  "  as  applied  to  carrier  involves  discretion  in  the  mat- 
ter. 2  Stephens'  N.  P.  962.  Common  carriers  are  '*  carriers  for  hire 
indifferently  for  all  persons."  "  Those  who  are  engaged  in  the  busi- 
ness of  carrying  for  all  who  apply,  indiscriminately,  upon  a  partic- 
ular route,  by  whatever  mode  of  transportation  they  conduct  their 
business,  must  be  regarded  as  common  carriers;  while  those  who 
undertake  to  carry  in  a  single  instance,  for  a  particular  person,  not 
being  engaged  in  the  business  as  a  general  employment,  even  for  a 
portion  of  the  time,  must  be  considered  private  carriers."  4  Harr. 
448;  1  Pick.  50;  2  Redf,  on  Eail.  (5th  ed.)  5,  and  cases  cited.  Says 
Chancellor  Kent:  "  Common  carriers  undertake  generally,  and  not 
as  a  casual  occupation,  and  for  all  people  indifferently,  to  convey 
goods  and  deliver  them  at  a  place  appointed,  for  hire  as  a  business, 
and  with  or  without  a  special  agreement  as  to  price."  1  Salk.249; 
8  Carr.  &  P.  207;  3  Barb.  388;  2  Kelly,  353.  Says  Nisbet,  J.  {in 
the  case  last  cited),  when  treating  of  the  distinctions  between  a 
common  and  private  carrier:  '^  If  he  refuses  to  carry  he  is  liable  to 
be  sued  and  to  respond  in  damages  to  the  person  aggrieved,  and 
this  is  perhaps  the  safest  test  of  his  character."  Says  Mr.  Justice 
Story  (Story  on  Bailments,  495),  after  speaking  of  his  genenl 
obligations:  "  A  common  carrier  has,  therefore,  been  defined  to  be 
one  who  undertakes  for  hire  or  reward  to  transport  the  goods  of 
such  as  choose  to  employ  him,  from  place  to  place.*'  1  Wend.  272; 
2  Story,  17;  25  Penn.  St.  120.  In  the  last  case  the  terms  '' common" 
and  '^  public  "  are  used  as  synonymous  words.  It  is  useless  to  multiply 
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quotations  to  determine  the  signification  of  the  tei'm  ^'  common ''  in 
this  connection.  It  is  used  not  to  define,  to  limit,  or  explain  the 
degree  or  amount  of  compensation  which  can  be  demanded  for  the 
service  to  be  performed.  Indeed,  as  to  the  amount  of  compensa- 
tion which  can  be  demanded,  the  rule  as  to  public  and  private 
carriers  is  the  same.  It  is  a  quantum  meruiL  True,  the  responsi- 
bility, the  risk  of  the  public  carrier,  is  greater,  and  that  fact  may 
possibly  enter  into  the  estimate  of  the  value  of  the  service.  That^ 
however,  would  simply  increase  the  damages,  on  account  of  the 
different  degrees  of  responsibility  attending  the  several  bailments. 
It  would  not  vary  the  rule. 

Our  conclusions  are  that,  as  against  a  common  or  public  carrier, 
every  person  has  the  same  right;  that  in  all  cases,  where  his  com- 
mon duty  controls,  he  cannot  refuse  A  and  accommodate  B;  that 
all,  the  entire  public,  have  the  right  to  the  same  carriage  for  a  rea- 
sonable pricSy  and  at  a  reasonable  charge  for  the  services  performed  j 
that  the  commonness  of  the  duty  to  carry  for  all,  does  not  involve 
a  commonness  or  equality  of  compensation  or  charge;  that  all  the 
shipper  can  ask  of  a  common  carrier  is,  that  for  the  service  performed 
he  shall  charge  no  more  than  a  reasonable  sum  to  him  ;  that  whether 
the  carrier  charges  another  more  or  less  than  the  price  charged  a 
particular  individual  may  be  a  matter  of  evidence  in  determining 
whether  a  charge  is  too  much  or  too  little  for  the  service  performed, 
and  that  the  difference  between  the  charges  cannot  be  the  measure 
of  damages  in  any  case,  unless  it  is  established  by  proof  that  the 
smaller  charge  is  the  true  reasonable  charge  in  view  of  the  trans- 
portation furnished,  and  that  the  higher  charge  is  excessive  to  that 
degree.  The  obligations  in  this  matter  must  be  reciprocal.  Where 
there  is  no  express  contract  the  common-law  action  by  the  carrier 
against  the  shipper  is  for  d»  quantum  meruit^  and  the  liability  of  the 
shipper  is  for  a  reasonable  sum  in  view  of  the  service  performed  for 
him.  What  is  charged  another  person  (in  this  case  the  amount 
charged  the  Perdido  Bay  Lumber  Company),  or  the  usual  charge 
made  against  many  others  (the  freight  tariff),  is  matter  of  evidence 
admissible  to  ascertain  the  value  of  the  service  performed.  In  every 
case  the  legality  of  the  charge  is  established  and  measured  by  the 
value  of  the  service  performed,  and  not  by  what  is  charged  another, 
unless  what  is  charged  the  other  is  the  compensating  sum,  in  which 
event  it  is  the  proper  sum,  not  on  account  of  its  equcUtty,  but 
because  of  the  relation  it  bears  to  the  value  of  the  service  performed 
Vol.  XXVI  —  93 
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as  an  adequate  compensation  therefor.     To  sum  the  whole  matter 
up,  the  common  law  is  that  a  common   carrier  shall   not  charge 
excessive  freights.     It  protects  the  individual  from  extortion,  and 
limits  the  carrier  to  a  reasonahle  rate,  and  this  on  account   of  the 
fact  that  he  exercises  a  public  employment,  enjoys  exclusive  fran- 
chises and  privileges,  derived,  in  the  case  of  defendant  here,  by 
grant  from  the  State.     The  rule  is  not  that  all   shall  be  charged 
equally,  but  reasonably,  because  the  law  is  for  the  reasonable  charge 
and  not  the  equal  charge.     A  statement  of  inequality  does   not 
make  a  legal  cause  of  action,  because  it  is  not  necessarily  unreason- 
able.    It  would  bo  a  strange  rule  indeed  which  would  authorize  a 
shipper  after  being  compelled  to  pay  his  freights  according  to  estab- 
lished rates  (this  appears  from  the  pleas  and  declarations)  to  look 
around  and  find  some  smaller  charge  for  the  same  service  during 
the  same  time,  which  may  be  either  as  a  gratuity,  or  a  sale  of  ser- 
vice at  a  non-compensating  rate,  or  less  than  the  reasonable  charge, 
and  claim  his  damages  according  to  this  difference,  based  upon  an 
inequality  not  general  in  its  character,  but  existing  only  by  virtue 
of  a  charge  made  for  the  same  service  against  one  other  person.    I 
this  court  sanctions  the  doctrine  of  absolute  equality,  and  then 
measures  the  damages  by  the  difference  in  the  charge  as  to  one  per- 
son named  in  a  declaration,  which  does  not  negative  a  fair  induce- 
ment or  consideration  for  the  difference,  it  must  sustain  such  a  rule 
as  that  stated. 

The  declaration,  to  be  good  in  law,  must  state  a  case  of  excessive 
charge  for  the  service  performed.  When  it  simply  states  a  case  of 
inequality  of  charge,  it  states  no  cause  of  action,  for  the  smaller 
charge  may  be  less  than  reasonable,  and  the  greater  charge  may  be 
exactly  the  value  of  the  service  and  the  reasonable  charge  for  the 
transportation  furnished . 

Whether  a  charge  made  by  A  against  B  is  reasonable  cannot  be 
determined  by  establishing  the  charge  against  0  for  the  same  ser- 
vice. It  is  too  plain  for  argument  that  the  higher  charge,  where 
there  is  a  difference,  may  be  what  is  the  compensating  sum,  the 
lower  charge  may  be  too  small  for  the  service. 

In  a  case  of  this  importance  we  do  not  deem  it  improper  to 
review  the  cases  brought  to  our  attention  by  the  plaintiff  in  error 
here.  Our  attention  has  been  called  to  the  following  cases,  decided 
by  the  Supreme  Court  of  Illinois:  The  Chicago  and  Alton  Railroad 
Company  v.  TTie  PeopUy  67  111.  11;  16  Am.  Bep.  599;  Vincent  v. 
Chicago  and  A  Hon  Railroad  Company,  49  IlL  33,  and  Chicago,  B, 
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dk  Q.  R.  R.  Co.  Y.  Parksy  18  id.  460.  The  first  case  was  an  informa- 
ion  in  the  natare  of  a  qiu>  warranto  based  upon  the  provisions  of 
''  an  act  to  prevent  nnjnst  discrimination  and  extortion  in  the  rates 
to  be  charged  by  the  different  railroads  for  the  transportation  of 
freight  on  said  roads."  The  question  was  whether  a  charge  of 
$5.65  per  thousand  feet  of  lamber  a  distance  of  110  miles,  while 
at  the  same  time  the  company  charged  $5  per  thousand  feet  of 
lumber  for  a  distance  of  126  miles,  did  not  subject  the  company  to 
the  penalties  prescribed  by  the  act.  In  answer  to  the  information, 
the  company  alleged  that  the  higher  charge  for  the  shorter  distance 
was  a  reasonable  charge,  and  that  the  smaller  charge  was  unrea- 
sonably low.  Upon  demurrer  to  this  answer  or  plea,  the  court  held 
that  notwithstanding  the  charter  of  the  corporation  was  a  contract 
giving  general  power  to  prescribe  tolls,  the  legislature  had  power 
to  prohibit  unjust  discriminations;  that  it  did  not  have  the  power 
under  the  Constitution  to  prohibit  any  discrimination,  and  that 
'^  the  naked  fact  that  a  railway  company  charged  a  larger  sum  for 
transporting  freight  of  the  same  class  over  a  given  distance  than  it 
is  charging  for  the  same  distance  over  another  part  of  its  road,  or 
in  the  opposite  direction,  is  not  of  itself  conclusive  evidence  of  an 
unjust  discrimination,"  and  **  that  a  difference  of  price  for  the 
same  distance  of  transportation  is  not  necessarily  an  unjust  dis- 
crimination." In  the  case  reported  in  49  111.,  the  court  decided 
that  railr<^d  companies  were  not  at  liberty  to  discriminate  at  their 
discretion  in  their  charges  for  delivery  at  different  warehouses. 
The  case,  reported  in  18  III.  466,  was  a  claim  by  a  passenger  for 
damages  for  an  alleged  illegal  expulsion  at  a  place  not  a  station . 
In  the  later  cases  in  Illinois  we  find  the  question  of  discrimination 
discussed.  In  76  III.  67,  the  court  sustained  a  contract  allowing  a 
rebate  of  5^  cents  less  than  the  uniform  tanff  per  bushel  for  com. 
In  79  111.  121,  the  question  of  the  power  of  a  railroad  company, 
anterior  to  this  legislation,  to  make  a  contract  with  a  party  "  for 
transportation  of  freight  at  a  less  rate  than  the  general  public  was 
required  to  pay,"  was  sustained.  The  agreement  was  to  transport 
coal  for  $3  per  car  load,  the  freighter  furnishing  the  cars,  while 
the  regular  tariff  was  $9.  We  do  not  think  the  question  of  equal- 
ity was  involved  in  any  of  the  Illinois  decisions  brought  to  our 
attention  by  counsel.  The  later  cases  sustaining  a  difference  (76 
and  79  111.)  in  the  amounts  paid  for  freight,  we  think  are  entitled 
to  mbrc  consideration.  The  case  reported  in  76  III.  was  upon  a 
contract  made  before  any  of  the  legislation  against  unjust  discrim^ 
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ination.  The  rule  for  its  determination  was  the  common  lav.  ft 
is,  therefore,  more  like  this  case,  and  what  is  there  said  is  entitled 
to  more  weight     We  consider  other  cases  cited. 

The  case  reported  in  57  Me.  188,  was  where  a  railroad  company 
refased  to  carry  the  plaintiffs  express  freight  The  case,  reported 
in  52  N.  H.  430,  was  upon  a  statute  requiring  that  **  all  persons 
shall  have  reasonable  and  equal  terms,  facilities  and  accommoda- 
tions for  the  transportation  of  themselves,  their  agents  and  serrants, 
and  of  any  merchandise,"  etc.  In  speaking  of  the  rule  of  the 
common  law  upon  the  subject  as  stated  by  the  English  courts,  the 
Supreme  Court  of  New  Hampshire  in  this  case  says:  "We  have 
not  overlooked  the  fact  that  in  England  it  seems  to  be  supposed 
that  at  common  law  common  carriers  are  not  bound  to  carry  all 
and  for  all  on  reasonably  equal  terms,"  and  that  ^'  the  fact  seems 
now  to  be  overlooked"  (by  the  English  courts)  "'that  the  general 
principle  of  equality  is  the  principle  of  the  common  law."  "  A 
mistake  of  this  kind  is  an  evil  of  some  magnitude."  This  case  is 
under  a  statute.  Not  only  is  this  true,  but  we  cannot  accept  the 
reasoning  of  this  court,  based  upon  no  authority,  founded  in 
decisions  involving  the  points  discussed,  as  against  what  it  admits 
is  the  rule  as  announced  by  the  English  courts.  The  Englisli 
courts  announce  the  rule  as  it  is  fixed  by  the  common  law  cases 
cited  in  the  beginning  of  this  opinion.  The  New  Hampshire  court 
fails  to  pay  any  attention  to  these  sources  of  information,  and  calls 
the  conclusions  therefrom  a  mistake.  We  think  the  dictum  of  the 
New  Hampshire  court  wrong,  and  the  doctrine  of  the  English 
courts  right. 

The  case  in  68  Penn.  St  370,  did  not  involve  the  question  of 
equality  of  charges  for  transportation.  It  involved  a  right  of  wharf- 
age. The  court  held  that  the  nature  of  wharfage  required  exclu- 
sive possession.  The  case  reported  in  24  Penn.  St  378,  was  under 
the  statute  incorporating  the  company,  and  the  court  held  that 
under  this  statute  a  contract  giving  to  one  express  company  an 
cxclusrive  right  of  transportation  in  the  passenger  trains  was  illegal 
and  void.  The  case  cited  from  24  La.  Ann.  1  is  against  the  plain- 
tiff.    It  approves  the  decision  in  12  Gray,  399. 

In  the  case  of  Messenger  etal,  v.  Fenn.R.  R,  Co,,  7  Vroom  (S. 
J.  L.),  407;  13  Am  Rep.  457;  18  id.  754,  it  was  held  that  an 
agreement  by  a  railroad  company  to  carry  goods  for  certain 
persons  at  a  cheaper  rate  than  they  will  carry  under  the  same 
oonditions  for  others  is  void,  as  creating  an  illegal  preference. 
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The  declaration  in  the   case    before    ns   does    not  make  a  case 
of    charge  for  carriage    greater  against  the   plaintiff,   t^nef^^A^ 
same  conditions,  than  a  smaller  charge  was  made  of  the  Perdido 
Bay    Lumber   Company.     It  simply   sets  up   that  50   cents  per 
thousand  feet  of  lumber  was  charged  plaintiff  beyond  what  was 
charged  the  Perdido  Bay  Lumber  Company  for  transportation   for 
lumber  at  the  same  time.    Nor  is  there  any  sanction  in  this  case  in 
New  Jersey  for  the  idea  that  the  damages  are  to  be  measured  alone 
by  the  extent  of  the  inequlity  in  the  charge.     Indeed,  in  this  very 
case  the  court  say  that  ''  the  duty  of  the  common  carrier  was  to 
receive  and  carry  all  goods  offered  for  transportation,  upon  receiv- 
ing a  reasonable  hire."    This  case  in  New  Jersey  is  to  the  effect 
that  it  is  not  ^^  admissible  for  a  common  carrier  to  demand  a  differ- 
ent hire  from  various  persons  for  an  identical  kind   of  service, 
under  identical  conditions."    The  declaration  in  the  case  before  us 
does  not  make  this  case.     It  makes  a  case  of  difference  in  charge 
upon   the  same  kind  of  freight  (lumber)  during  the  same  time 
The  amount  of  freight  to  be  furnished  by  the  parties  may  have 
been  different,  and  there  may  be  other  circumstances  so  unlike  in 
character  (In  re  Baxendale  v.  The  G.  W.  R.  R.  Co.,  11  C.  B.  [N.  S.] 
787),  as  to  control.     Independent  of  these  questions,  however,  the 
common-law  rule,  as  we  understand  it,  and  we  ascertain  it  by  looking 
to  the  elementary  principles  as  announced  by  the   English  and 
American  courts,  and  not  from  any  process  of  reasoning  as  to  what 
the  rule,  in  our  judgment,  ought  to  be,  docs  not  require  an  equality 
of  charge,  but  only  a  reasonable  charge  in  view  of  the  service  which 
the  party  gets  and  the  carrier  renders.     From  the  very  earliest 
English  cases  the  measure  of  the  right  of  the  carrier  was  a  quan- 
turn  meruit.    The  carrier  must  receive  this  if  tendered,  and  must 
(with  certain   defined  exceptions)  perform  the  service,  and  the 
shipper  mast  pay  the  value  of  what  he  gets.     Whether  as  an  inter- 
nal State  regulation  of  commerce  equality  should  be  requii*ed  by  the 
legislature,  is  a  matter  of  legislative  discretion  ;  at  least  this  court 
can  only  enforce  the  rule  of  the  common  law  as  it  finds  it,  and  not 
as  it  ought  to  be.     Even  as  to  the  power  of  the  legislature  in  the 
premises,  however,  we  say  nothing  in  this  case,  as  it  is  not  involved. 
Our  conclusion  is   that  the  declaration  does  not  contain  a  legal 
cause  of  action,  and  that  the  demurrer  to  the  pleas  of  the  defend- 
ant  leached  the  declaration,  notwithstanding  a  previous  demurrar 
to  the  declaration  by  the  defendant  had  been  overruled.    The  judg- 
ment must  be  affirmed.  Judgment  afirmed. 
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(Jnder  a  a  tat  ate  of  Kansas,  oonf erring  a  right  of  action  for  damages  for  dsath 
caused  by  a  wrongful  act,  no  action  can  be  maintained  where  the  death* 
although  occurring  in  Kansas,  was  caused  by  injories  inflicted  in  aaothec 
State. 

i  GTION  for  damages.    The  opinion  states  the  facts. 

Taylor  &  Oillpatrick,  for  plaintiflC. 

Pendery  <&  Ooddardy  for  defendant. 

HoRTON,  J.  Demurrer  to  petition.  The  action  was  brongfat  bj 
the  plaintiff  as  administrator  of  the  estate  of  Michael  McCarthy, 
deceased.  The  petition  alleges  that  the  plaintiff  is  the  duly 
appointed  and  qualified  administrator  of  said  estate ;  that  the 
defendant  is  and  was  a  railroad  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  Dlinois,  and  was  and  ii 
engaged  in  operating  the  Chicago  &  Southwestern  Bailroad,  a  road 
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leading  from  the  city  of  Leavenworth,  Kansas,  across  the  Missouri 
river  bridge,  thence  east  through  Platte  county,  Missouri;  that 
the  intestate,  on  June  5,  1873,  while  in  the  employ  of  defendant 
as  a  track  repairer  on  its  road,  received  personal  injuries,  in  th^e 
county  of  Platte,  and  State  of  Missouri,  through  its  gross  and  cul- 
pable negligence,  of  which  injuries  he  died  twenty-four  hours 
thereafter;  that  the  intestate  at  the  time  of  his  employment  by 
said  defendant,  and  at  the  time  of  his  death,  was  a  resident  of  this 
State;  that  the  services  were  to  be  performed  on  the  road  defend- 
ant was  operating  and  controlling;  that  immediately  after  the 
injuries  complained  of  were  received,  the  intestate  was  brought 
from  Platte  county,  Missouri,  to  his  home  in  Leavenworth  city, 
in  this  State,  where  he  died ;  that  the  intestate  left  Margaret 
McCarthy  as  his  widow,  and  eight  children  (giving  the  name  of 
each),  and  also  states  that  by  reason  of  the  premises  the  plaintiff 
claims  damages  in  the  sum  of  $10,000.  The  defendant  demurred, 
and  assigned  the  following  grounds  of  objection:  first,  that  the 
court  did  not  have  jurisdiction  of  the  subject-matter  of  the  action; 
second,  that  the  plaintiff  did  not  have  legal  capacity  to  sue ;  third, 
that  the  petition  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  the  plaintiff  against  the  defendant  The  Dis- 
trict Court  sustained  the  demurrer  ;  and  the  plaintiff  electing  to 
stand  by  his  petition,  final  judgment  was  rendered  in  favor  of 
defendant.  To  reverse  such  judgment,  a  petition  in  error  has  been 
filed  in  this  court. 

The  suit  is  based  on  section  422  of  the  Civil  Code,  Oen.  Stat. 
1868,  pp.  708,  709;  and  the  first  question  presented  is,  whether 
this  pi'ovision  of  our  statute  has  any  extra-territorial  operation. 
In  other  words,  does  this  statute  apply,  where  the  suit  is  brought 
in  this  State  for  an  injury  done  in  another  State?  This  question 
has  been  before  the  courts  of  various  States,  upon  petitions  like  the 
one  filed  in  this  case,  and  almost  invariably  the  courts  have  held 
that  the  statutes  of  a  State  have  no  force  beyond  the  limits  of  the 
State  of  their  adoption.  Generally,  all  laws  are  co-extensive,  and 
only  co-extensive  with  the  political  jurisdiction  of  the  law-making 
power.  The  identical  subject  is  fully  discussed,  and  decided  against 
the  claim  of  the  plaintiff  in  error,  in  the  following  cases:  CawpbeU 
V.  Rogers,  2  Handy,  110;  Vanderwerken  v.  JV.  F.  £  N.  H.  Rail- 
road Co.,  6  Abb.  Pr.  239;  Beach  y.  Bay  State  Steamboat  Company ^ 
30  Barb.  433;  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y.  466;  Naah- 
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ville  <&  Cliattanooga  Railroad  Co.  v.  Eakin,  AAnCr^  6  Cold.  (Tenn.) 
582;  Needham  v.  Grand  Trunk  Railway  Co,,  38  Vt  294;  Selma, 
Rome  <t  Dalton  Railroad  Co.  v.  Lacyy  43  Ga.  461;  Hover  v.  Pennsyl- 
vania Co,,  etc,  25  Ohio  St  667. 

In  the  States  where  the  above-cited  decisions  were  rendered, 
statutes  similar  to  the  provisions  of  section  422  are  in  force.  At 
common  law  this  action  conld  not  be  maintained.  In  the  first 
place,  if  the  death  was  caused  by  a  felony,  any  action  for  a  civil 
remedy  for  it  would  be  merged  in  the  criminal  prosecotion,  or 
rather,  suspended  till  the  conclusion  of  the  criminal  action ;  and  as 
the  punishment  for  a  felony,  causing  death,  was  the  death  of  the 
offender  and  the  forfeiture  of  his  property,  the  suspension  of  the 
action  really  resulted  in  its  defeat.  Higgina  v.  Butcher,  Yelv.  89; 
Stone  V.  Marsh,  6  B.  &  G.  551,  557,  564. '  In  the  second  place,  the 
rule  that  a  personal  action  dies  with  the  person,  which  was  always 
regarded  as  applicable  to  personal  torts,  operated  to  abate  any 
cause  of  action  that  might  have  otherwise  belonged  to  the  injured 
party;  and  this  applied  equally  to  deaths  by  felony,  negligence,  or 
misadventure.  No  claim,  then,  can  be  maintained  in  favor  of  the 
action  brought,  upon  any  rule  of  the  common  law;  and  it  is  not 
necessary,  in  reaching  this  conclusion,  to  hold  that  the  doctrine 
expressed  in  Baker  v.  Bolton,  1  Camp.  493,  that  ''  in  a  civil  court, 
the  death  of  a  human  being  cannot  be  complained  of  as  an  injury,'' 
has  authoritative  force  in  this  country  in  those  States  where  there 
is  no  statute  to  recover  damages  sustained  by  a  husband,  parent^ 
master,  etc.,  through  the  death  of  a  deceased,  when  the  party  suing 
was  entitled  to  the  services  of  such  person. 

It  is  contended  by  the  counsel  for  the  plaintiff,  however,  that 
confessing  the  full  force  of  the  limitations  upon  the  operation  of 
the  laws  of  the  State,  so  far  as  any  extra-territorial  power  is  ooa- 
cerned,  and  assuming  that,  by  the  common  law,  the  cause  of  action 
which  accrued  to  plaintiff's  intestate  died  with  him,  yet  the  action 
is  maintainable,  and  the  demurrer  should  have  been  overruled,  as 
the  court  will  presume,  in  the  absence  of  allegations  in  the  record 
to  the  contrary,  that  the  laws  of  Missouri  in  respect  to  actions  of 
this  character  are  like  our  own.  Admitting  the  premises,  the  con- 
clusion does  not  necessarily  follow.  Every  statute  of  another  State, 
giving  a  right  of  action,  cannot  be  enforced  in  a  spirit  of  comity 
in  this  State,  even  if  such  statute  is  set  forth  in  the  petition  filed 
in  the  court;  and  a  very  different  principle  is  involved,  between 
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presaming  the  laws  of  sister  States  like  oar  owd,  to  sustain  title 
to  property  within  this  State  in  litigation,  and  holding  that  the 
laws  of  other  States  are  similar  to  ours  in  enforcing  through  our 
courts  either  the  penal  or  remedial  statutes  of  such  other  State. 
In  Massachusetts^  where  the  rule  of  the  common  law  is  in  force^  it 
has  been  decided  in  a  case  where  the  intestate  was  an  inhabitant 
of  the  State,  but  injured  in  New  York  (which  State  has  a  statute 
similar  to  our  own),  and  the  statute  law  of  New  York  was  set  forth 
in  the  declaration,  that  the  action  could  not  be  maintained.  Hoar, 
J.,  in  discussing  the  right  of  action,  and  the  New  York  statute, 
says:  "  How  can  it  be  regarded  as  any  thing  else  than  a  statute 
penalty,  which  the  personal  representative  of  the  deceased  is  to 
recover  by  an  action  which  is  limited  in  amount,  although  that 
amount  may  be  much  less  than  the  extent  of  the  injury  sustained 
by  those  whose  loss  is  to  be  estimated  iu  computing  it,  and  which 
is  to  be  distributed  among  the  parties  entitled  to  receive  it,  not  in 
proportioD  to  the  injuries  which  they  have  respectively  sustained, 
but  in  proportion  to  the  shares  to  which  they  would  be  severally 
entitled  in  the  distribution  of  an  intestate  estate?  We  do  not 
readily  find  a  satisfactory  answer  to  this  question."  Richardson  v. 
A^.  Y.  Central  R.  R,  Co.^  98  Mass.  85.  In  Ohio  it  has  been  decided 
that  where  a  person,  who  was  a  brakeman  on  the  M.  S.  &  N.  I. 
RR  Co.,  was  Killed  in  Cook  county,  Illinois,  by  the  negligence  of 
the  railroad  company,  and  where  the  statute  of  Illinois,  which  is 
like  ours,  was  set  out  in  the  petition,  and  the  same  was  very  simi- 
lar to  that  of  Ohio,  that  an  administrator  appointed  in  Ohio  could 
not  maintain  in  that  State  an  action  for  damages  for  the  benefit  of 
the  widow,  or  next  of  kin,  of  the  deceased.  Woodard,  Adm*x,  v. 
M.  S.  A  N,  L  R,  R.  Co.y  10  Ohio  St.  121. 

We  think  it  is  to  be  assumed  on  the  petition,  in  the  absence  of 
more  definite  allegations,  that  the  plaintiff  was  appointed  admin- 
istrator in  this  State.  Many  difficulties  present  themselves  in 
holding  that  an  administrator  appointed  under  the  laws  of  Kansas 
can  undertake  and  discharge  a  trust  of  this  character  conferred  by 
the  laws  of  Missouri.  The  plaintifiF  is  not  amenable  to  the  courts 
of  Missouri;  yet,  if  this  action  is  maintainable,  the  money  is  to  be 
recovered  here,  upon  the  laws  of  another  State,  by  a  person  acting 
in  an  administrative  capacity  under  the  authority  of  this  State, 
and  the  fund  is  then  to  be  distributed  by  the  laws  of  the  sister 
State.     It  is  doubtful  whether  an   administrator's  bond  would 
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extend  to  snch  a  case,  or  whether  this  action  would  be  a  bar  to 
other  proceedings  in  Missouri  to  recover  damages  for  the  injories 
resulting  in  the  death  of  the  intestate.  In  the  Ohio  case  cited, 
Oholson,  J.,  says:  ''The  jurisdiction  of  the  court  under  which 
he  (the  administrator)  acts  does  not  extend  to  trusts  carried  oat 
in  pursuance  of  the  laws  of  other  States;  for  it  may  well  happen, 
that  the  next  of  kin,  under  the  law  of  Illinois,  may  not  be  the 
same  persons,  or  take  in  the  same  proportion,  as  under  the  law  of 
Ohio.  Certainly,  to  determine  who  are  the  cestuts  que  trusi^  the 
laws  of  Illinois  must  be  regarded,  and  it  is  therefore  the  intention 
of  the  statute  of  that  State,  that  the  tribunal  under  which  the  per- 
sonal  representative,  in  whom  the  right  of  action  is  vested  and 
upon  whom  the  trust  is  imposed,  is  acting,  should  administer  the 
trust  and  distribute  the  fund  among  the  proper  parties." 

We  think  this  reasoning  sound,  and  applicable  to  the  case  at  bar. 
We  cannot  presume  that  the  laws  of  Missouri  give  an  administm- 
tor  of  Kansas  power  to  collect  moneys  under  its  laws,  to  administtf 
trusts  imposed  by  its  authority,  and  to  distribute  funds  among  the 
proper  parties  to  whom  the  same  belongs  by  the  statutes  of  that 
State.  If  the  laws  of  our  State  are  to  be  presumed  in  force  in  Hit* 
souri,  then  there  was  no  necessity  to  institute  an  action  so  circuit- 
ous as  this  one  must  be,  if  maintainable  here,  in  this  State,  as  the 
administrator  could  have  brought  the  action  in  the  courts  of  Mis- 
souri. Kansas  Pacific  Ry.  Co,  v.  Cutter^  16  Kans.  568.  As  a  fact, 
aliunde^  the  laws  of  Kansas  and  Missouri  are  very  dissimilar,  and 
the  plaintiff,  even  if  a  Missouri  administrator,  could  not,  under  the 
laws  of  the  latter  State,  maintain  any  action  in  that  State,  as  the 
personal  representative  of  the  intestate,  on  account  of  the  injnriei 
which  caused  his  intestate's  death.  In  that  State,  the  damages  in 
such  actions  must  be  sued  for  and  recovered,  first  by  the  husband 
or  wife  of  the  deceased;  or  second,  if  there  be  no  husband  or  wife, 
or  he  or  she  fails  to  sue  within  six  months  after  such  death,  then 
by  the  minor  child  or  children  of  the  deceased;  or  third,  if  snch 
deceased  be  a  minor,  and  unmarried,  then  by  the  father  and  mother, 
who  may  join  in  the  suit,  and  each  shall  have  an  equal  interest  in 
the  judgment,  or,  if  either  of  them  be  dead,  then  by  the  surviTor. 
Wag.  Mo.  Stats.  1872,  vol.  1,  619,  520. 

We  do  not  pass  upon  the  question,  whether  an  administrator 
appointed  under  the  laws  of  another  State  having  similar  proyisioni 
of  law  to  section  422  of  our  Code,  might  or  might  not  maintain  in 
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•  action  of  this  character  in  this  State  for  the  purpose  of  recoveiing 
a  fund  to  he  distrihnted  under  the  law  of  the  State  from  whence  be 
deriyes  his  appointment  Such  a  case  is  not  presented  in  the 
record. 

[Omitting  a  point  not  decided.] 

The  fact,  urged  with  considerable  stress  by  the  counsel  of  plain  tiff, 
that  the  intestate  lived  in  Kansas  at  the  time  of  his  employment,  and 
died  in  this  State,  is  immaterial  in  the  decision  of  the  questions  pre- 
sented. The  wrongful  acts  were  all  committed  in  Missouri.  This  court 
has  already  held,  that  while  section  422  gives  a  cause  of  action  in  every 
case  coming  within  its  terms,  and  happening  within  the  State,  the 
residence  of  the  deceased  is  not  material,  and  the  place  of  his  death 
unimportant  in  determining  the  right  of  the  administrator  to  sue. 
Kansas  Pacific  By.  Co.  v.  Cutter,  supra. 

The  judgment  of  the  District  Court  will  be  affirmed. 

All  the  justices  concurring. 


Ik  Be  Pryob. 

(18  Kans.  T8.) 

Contempt -^  addreseing  imoUrU  letters  to  Judge. 

An  attorney  oent  to  a  Jadge,  out  of  court,  a  letter  oontaining  the  following : 
**  The  ruling  jou  have  made  is  directly  contrary  to  every  principle  of  law, 
and  everybody  knows  it,  I  believe  ; "  and  "  it  is  oar  desire  that  no  sacli 
decision  shall  stand  unreversed  in  any  court  we  practice  in."  Held,  a  oon« 
tempt  of  court,  and  one  which  could  be  summarily  punished.  (See  note,  p, 
752.) 

"PROCEEDINGS  for  a  contempt.    The  opinion  states  the  case. 

/.  Wade  McDonaldy  for  appellant. 

Brewer,  J-  Motions  to  dissolve  certain  injunctions  were  argued 
before  Hon.  W.  P.  Campbell,  district  judge  of  the  thirteenth  judi- 
cial district  The  motions  were  taken  under  advisement,  and  a  few 
days  thereafter  word  was  sent  by  the  judge  to  the  counsel  for  plain- 
tiff advising  him  of  the  overruling  of  the  motions.  This  informa- 
tion was  conveyed  to  the  counsel  for  defendant,  one  of  whom  wrote  ^ 
and  forwarded  the  following  letter: 
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WiNFiELD,  Cowley  County,  Kansas,  June  26, 1876. 
Hon.  W.  p.  Campbell  —  Dear  Sir  :  Mr.  Hackney  thia  evening 
informed  me  that  he  had  received  a  letter  from  jou  stating  that 
you  had  overruled  the  motion  to  dissolve  those  injunctions.  I  can 
hardly  believe  that  such  is  the  fact,  for  it  is  directly  contrary  to 
everg  principle  of  law  governing  injunctions,  and  everybody  knows 
it,  I  believe.  Consequently  we  send  herewith  orders  dissolving  said 
injunctions.  But  if  you  have  concluded  to  overrule  said  motions, 
as  Hackney  says,  you  will  please  allow  our  exceptions  to  each  and 
every  of  your  rulings,  and  allow  us  time  to  make  and  file  our  case 
in  Supreme  Court,  which  we  will  do  as  quickly  as  it  can  be  done  ; 
for  it  is  our  desire  that  no  such  decisions  or  orders  shall  stand  nnre- 
versed  in  any  court  we  practice  in.  Also,  fix  terms  for  staying 
orders.  Yours  respectfully, 

Pryob,  Kaoeb  &  Pkyob. 

The  judge  on  the  receipt  of  this  letter  construed  it  as  a  contempt 
—  issued  his  waiTant  for  the  arrest  of  the  writer,  and  after  a  hear- 
ing adjudged  him  guilty  of  contempt,  fined  him  fifty  dollars  there- 
for, and  suspended  him  from  practice  in  the  courts  of  that  district 
until  the  fine  should  be  paid.  And  the  question  presented  for  our 
consideration  is,  whether  this  ruling  and  order  of  the  judge  shall  be 
set  aside,  or  permitted  to  stand.  Id  appears  from  other  testimony 
in  the  case,  as  well  as  from  the  intimations  in  the  letter,  that  no 
orders  had  actually  been  signed.  Notice  of  his  conclusions  had 
simply  been  given  by  the  judge,  and  the  attorneys  requested  to 
prepare  the  formal  order.  The  matter  was  therefore  still  pending 
before  him. 

Upon  this  we  remark,  in  the  first  place,  that  the  language  of 
this  letter  is  very  insulting.  To  say  to  a  judge  that  a  certain 
ruling  whioh  he  has  made  is  contrary  to  every  principle  of  law,  and 
that  everybody  knows  it,  is  certainly  a  most  severe  impatadon* 
The  learned  counsel  for  appellant  says  in  his  brief  : 

* 'There  is  nothing  in  Mr.  Pryor's  letter  to  Judge  Campbell  that 
is  insulting,  contemptuous,  or  even  the  least  disrespectful.  Mr. 
Pryor  simply  tells  the  judge,  in  a  plain,  matter-of-fact  way,  that  be 
has  committed  an  error  of  law  in  his  decision,  if  snch  decision  is  as 
has  been  represented  to  him,  and  in  that  event  requests  that  his 
exceptions  thereto  may  be  allowed,  to  the  end  that  he  may  have  an 
opportunity  of  presenting  the  matter  to  the  Snpreme  Court  for 
review.     There  is  no  reflection  upon  the  motives  of  the  judge  in 
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rendering  such  decision ;  or  imputation  upon  his  integrity;  nothing 
in  fact  to  which,  in  the  light  of  reason  and  fairness,  any  possible 
intention  of  contempt  can  be  attached.  In  the  warrant  issued  for 
the  arrest  of  Mr.  Pryor,  the  judge  states  that  the  letter  was  written 
for  the  purpose  of  insulting,  abusing,  and  intimidating'  him. 
ThQre  is  nothing  insulting  in  tlie  letter,  unless  it  is  an  insult  to  this 
judge  for  an  attorney  to  disagree  with  him  upon  a  question  of  law; 
nothing  abusive  about  it,  unless  it  is  the  unpardonable  temerity  of 
the  expressions  that  evidence  the  dissent  on  the  part  of  the  attor- 
ney from  the  exposition  of  the  law  by  the  judge;  nothing  about  it 
calculated  to  ^  intimidate,'  unless  it  is  the  statement  that  the  dis- 
puted question  will  be  referred  to  the  Supreme  Court  for  review." 

We  cannot  concur  in  this  construction  of  the  letter.  It  is  not 
merely  an  assertion  of  a  difference  of  opinion,  but  a  charge  that  he 
has  decided  in  a  way  that  he  as  well  as  everybody  else  knew  to  be 
wrong.  To  say  to  a  judge  that  his  ruling  is  contrary  to  every 
principle  of  law,  may  be  simply  a  reflection  upon  his  intelligence  ; 
but  to  couple  with  it  an  assertion  that  everybody  knows  it,  is 
clearly  an  imputation  upon  his  integrity.  How  can  a  judge  be 
honest,  and  yet  decide  contrary  to  that  which  he  as  well  as  all  others 
knows  to  be  the  law? 

We  remark,  secondly,  that  an  atrorney  is  under  special  obligations 
to  be  considerate  and  respectful  in  his  conduct  and  communica- 
tions to  a  judge.  He  is  an  officer  of  the  court,  and  it  is  therefore 
his  duty  to  uphold  its  honor  and  dignity.  Certain  privileges 
attach  to  him  by  reason  of  such  official  position.  He  may 
m  the  trial  of  cases  use  language  concerning  witnesses,  and 
parties,  and  all  matters  and  things  in  issue,  which  elsewhere 
and  under  other  circumstances  would  be  libellous.  By  virtue  of 
this  privilege,  we  often  hear  from  the  lips  of  counsel  in  argument, 
or  read  in  the  briefs  filed  in  proceedings  in  error  in  this  court,  the 
most  severe  animadversion  and  criticism  upon  the  conduct  and  rul- 
ings of  the  courts  from  which  the  proceedings  are  brought  They 
have  the  same  right  of  criticising  the  ruling  and  conduct  of  those 
courts  in  proceedings  pending  here,  that  they  have  in  those  courts 
of  criticising  the  actions  and  conduct  under  review  there.  In  other 
words,  the  independence  of  the  profession  carries  with  it  the  right 
freely  to  challenge,  criticise  and  condemn  all  matters  and  things 
under  review  and  in  evidence.  But  with  this  privilege  goes  the 
corresponding  obligation  of  constant  courtesy  and  respect  toward 
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the  tribunal  in  which  the  proceedings  are  pending.  And  the  tact 
that  the  tribunal  is  an  inferior  one,  and  its  rulings  not  final  and 
without  appeal,  does  not  diminish  in  the  slightest  degree  this  obli- 
gation of  courtesy  and  respect.  A  justice  of  the  peace,  before  whom 
the  most  trifling  matter  is  being  litigated,  is  entitled  to  reoeiye 
from  every  attorney  in  the  case  courteous  and  respectful  treatment 
He  is  pro  hoc  vice  the  representative  of  the  law,  as  fully  as  the  chief 
justice  of  the  United  States  in  the  most  important  case  pending 
before  him.  A  failure  to  extend  this  courteous  and  respectful 
treatment  is  a  failure  of  duty;  and  it  may  be  so  gross  a  dereliction 
as  to  warrant  the  exercise  of  the  power  to  punish  for  contempt 
Now,  as  we  have  said,  the  language  of  the  letter  is  insulting.  It 
would  be  so  regarded  outside  of  judicial  proceedings,  and  in  the 
intercourse  of  gentlemen.  To  charge  another  with  knowingly 
doing  an  illegal  act  would  always  be  regarded  as  an  imputation  to 
be  resented.  Change  the  circumstances  a  little ;  suppose  in  a  pub- 
lic trial  in  the  court-house,  after  a  ruling  had  been  made,  an 
attorney  in  the  case  should  say  to  the  court:  ''That  ruling  is  not 
the  law,  and  your  honor  knows  it"  Who  would  doubt  that  the 
court  might  rightly  treat  such  language  as  contempt,  and  punish  it 
accordingly?  Yet  practically  that  is  this  case.  The  fact  that  in 
the  case  supposed  others  are  listening,  and  hear  the  words,  and  in 
this  the  language  reaches  the  judge  alone,  does  not  change  the 
quality  of  the  act  It  will  be  borne  in  mind  that  the  remarks  we 
have  made  apply  only  while  the  matters  which  give  rise  to  the 
words  or  acts  of  the  attorney  are  pending  and  undetermined. 
Other  considerations  apply  after  the  matters  have  finally  been 
determined,  the  orders  signed,  or  the  judgment  entered.  For  no 
judge,  and  no  court,  high  or  low,  is  beyond  the  reach  of  public  and 
individual  criticism.  After  a  case  is  disposed  of,  a  court  or  judge 
has  no  power  to  compel  the  public,  or  any  individual  thereof, 
attorney  or  otherwise,  to  consider  his  rulings  correct,  his  conduct 
proper,  or  even  his  integrity  free  from  stain,  or  to  punish  for  con- 
tempt any  mere  criticism  or  animadversion  thereon,  no  matter 
how  severe  or  unjust  Nor  do  we  wish  to  be  understood  as  express- 
ing any  opinion  as  to  the  power  to  punish  others  than  attorneys  and 
officers  of  the  court,  for  language  or  conduct  even  while  the  matter 
is  pending  and  undetermined.  Whether  the  same  rules  and  con- 
siderations apply  to  them  or  not  we  do  not  care  to  inquire.  Such 
is  not  the  case  before  us,  and  to  this  case  alone  do  our  remarks  apply. 
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We  remark  again,  that  a  judge  will  generally  and  wisely  pass 
unnoticed  any  mere  hasty  and  unguarded  expression  of  passion,  or 
at  least  pass  it  with  simply  a  reproof.  It  is  so  that,  in  every  case 
where  a  judge  decides  for  one  party,  he  decides  against  another; 
and  of ttimes  both  parties  are  beforehand  equally  confident  and 
sanguine.  The  disappointment,  therefore,  is  great,  and  it  is  not  in 
human  nature  that  there  should  be  other  than  bitter  feeling,  which 
often  reaches  to  the  judge  as  the  cause  of  the  supposed  wrong.  A 
judge,  therefore,  ought  to  be  patient,  and  tolerate  every  thing  which 
appears  but  the  momentary  outbreak  of  disappointment.  A  second 
thought  will  generally  make  a  party  ashamed  of  such  outbreak, 
and  the  dignity  of  the  court  will  suffer  none  by  passing  it  in  silence. 
On  the  other  hand,  a  little  thing  which  is  properly  unnoticed  once, 
may  by  its  repetition  require  notice  and  punishment.  It  is  but  a 
little  matter  to  whisper  a  single  time  in  the  presence  of  a  court  in 
session,  but  if  repeated,  and  the  monitions  of  the  court  disregarded, 
it  may  become  not  merely  the  privilege,  but  the  clearest  duty  of 
the  court  to  punish  for  contempt.  So  an  attorney  sometimes, 
thinking  it  a  mark  of  independence,  may  become  wont  to  use  con- 
temptuous, angry,  or  insulting  expressions  at  every  adverse  ruling, 
until  it  becomes  the  court's  clear  duty  to  check  the  habit  by  the 
severe  lesson  of  a  punishment  for  contempt.  The  single  insulting 
expression  for  which  the  court  punishes  may  therefore  seem  to 
those  knowing  nothing  of  the  prior  conduct  of  the  attorney,  and 
looking  only  at  the  single  remark,  a  matter  which  might  well  be 
unnoticed  ;  and  yet  if  all  the  conduct  of  the  attorney  was  known, 
the  duty  of  interference  and  punishment  might  be  clear.  We  make 
these  suggestions,  not  as  intimating  that  such  has  been  the  prior 
conduct  of  the  attorney  in  this  case,  for  we  neither  know  nor  have 
heard  any  thing  outside  of  this  single  matter  which  reflects  at  all 
upon  him.  We  do  it  simply  to  indicate  that  the  wisdom  or  neces- 
sity of  the  court's  action  is  not  always  disclosed  by  the  single  mat- 
ter apparent  in  the  record,  and  that  therefore,  in  a  matter  like  this, 
involving  personal  conduct  toward  the  court,  a  large  regard  must 
be  paid  to  its  discretion.  If  the  language  or  conduct  of  the  attor- 
ney is  insulting  or  disrespectful,  and  in  the  presence,  real  or  con- 
structive, of  the  court,  and  during  the  pendency  of  certain  pro- 
ceedings, we  cannot  hold  that  the  court  exceeded  its  power  by 
punishing  for  contempt.  See  generally  on  the  subject  of  con- 
tempts, 2  Bishop  on  Grim.  Law  (5th  ed.),  ch.  12,  §  242,  and  following^ 
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and  cases  cited ;  4  Blacks.  283  ;  Com.  y.  Dandridge,  2  Ya.  GsBes, 
408. 

We  remark  finally,  that  while  from  the  very  natnre  of  things  the 
power  of  a  court  to  punish  for  contempt  is  a  vast  power,  and  one 
which  in  the  hands  of  a  corrupt  or  unworthy  judge  may  be  used 
tyrannically  and  unjustly,  yet  protection  to  individuals  lies  in  the 
publicity  of  all  judicial  proceedings,  and  the  appeal  which  may  be 
made  to  the  legislature  for  proceedings  against  any  judge  who 
proves  himself  unworthy  of  tho  power  intrusted  to  him. 

Tho  conclusion  then  to  which  wo  have  come  is,  that  the  order 
of  the  district  judge  must  be  affirmed.  It  perhaps  should  be  added 
that  in  the  long  answer  made  by  the  appellant  to  the  order  to  show 
cause  why  he  should  not  be  punished,  he  tenders  no  apology,  and 
expresses  no  regret  for  the  language  used,  but  insists  upon  his  right 
to  use  it.     Order  affirmed. 

AH  tho  justices  concurring. 

Order  affirmed, 

NoTB  BT  THB  RspORTSB.— -The  question  of  contempt  committed  by  insolttnK  vrittra 
communicationa  to  a  judge  seems  to  have  been  but  little  before  the  courts.  One  <^  the 
most  celebrated  cases  in  this  country  was  that  arising  before  Judge  Davis  on  the  trisl  i  * 
People  V.  Tweedy  in  the  city  of  New  York,  in  1875.  The  prisoner  had  been  once  before  tr«<d 
before  Judge  Davis,  and  the  jury  had  disagreed.  On  that  trial  the  Judge  had  made  stroBf 
utterances  against  the  merits  of  the  defense.  When  the  case  came  up  a  second  timebe^ 
fore  the  some  judge,  befora  the  trial  commenced,  the  prisoner's  counsel  priratefy  handed 
to  the  judge  a  letter,  couched  in  respectful  language,  in  which  they  stated,  substantially. 
that  their  client  feared,  from  the  circumstances  of  the  former  trial,  that  the  judge  haii 
conceived  a  prejudice  against  him,  and  that  his  mind  was  not  in  the  unbiased  cooditJnB 
necessary  to  afford  an  impartial  trial,  and  respectfully  requested  him  to  consider  whedwr 
he  should  not  relinquish  the  duty  of  presiding  at  the  trial  to  some  other  Judge,  at  the  sum 
time  declaring  that  no  personal  disrespect  was  intended  toward  the  Judge  or  the  court 
The  judge  retained  the  letter  and  went  on  with  the  trial.  At  the  close  of  the  trial  he  era* 
teneed  three  of  the  writers  to  a  fine  of  $330  each,  and  publicly  reprimanded  the  others,  ti<e 
junior  counsel,  at  the  same  time  expressing  the  opinion  that  if  such  a  thing  bad  been  <)oo^ 
by  them  in  England,  they  would  have  been  "  expelled  ftxmi  the  bar  within  one  hour.'*  Tte 
counsel  at  the  time  publicly  protested  that  they  Intended  no  contempt  of  oouit,  tt«s 
they  felt  and  intended  to  express  no  disrespect  for  the  judge,  but  that  their  action  haJ 
been  taken  in  furtherance  of  what  they  deemed  the  \ital  interests  of  their  client,  and  th^ 
faithful  and  conscientious  discharge  of  their  duty.  The  Judge  accepted  the  diKdaimer  of 
personal  disrespect,  but  refused  to  believe  the  disclaimer  of  intention  to  commit  a  cos- 
tempt  and  enforced  the  fines.  This  was  under  a  statute  defining  contempt  as  '*  dtoonkftr^ 
contemptuous,  or  insolent  behavior,  committed  during  its  sitting,  in  Immediate  viev  ud 
presence,  and  dtrecUy  tendino  to  interrupt  its  proeeedinQS  or  to  impair  the  regpeet  du  ta 
its  aut/ioriCy."    For  remarlcs  on  this  case,  see  11  Albany  Law  Journal,  40B. 

In  State  v.  Andcrnotit  40  Iowa,  207,  the  defendant,  an  attorney,  had  pablished  in  a  neet- 
paper  over  his  own  name,  after  the  trial  and  determination  of  acan8e,aaarticie  «»»> 
what  severely  criticising  the  rulings  of  the  Judge  on  the  trial  and  Inti mating  thai  his  niod 
had  been  biased.  Under  a  statute  defining  contempt  as  oontemptuoos  or  inaotent  behat- 
ior  toward  the  court  *'  while  engaged  in  the  discharge  of  a  Judicial  duty/*  it  was  held  ifaii 
the  defendant  could  not  be  punished  for  contempt.   The  eourt  nid :  **  whal  wwm  arid  to 
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the  published  article  could  In  no  manner  influence  the  rulings  of  the  court,"  and  declined 
to  decide  whether  the  article  was  **  contemptuous  or  insolent  behavior"  t4>"d!ng  to  impair 
the  respect  due  to  the  authority  of  the  court,  or  whether  its  publication  pending  the  trial 
would  have  oeen  a  contempt. 

Ill  re  WtxiUeu,  11  Bush,  95,  an  attorney  was  accused  of  a  contempt  upon  a  petition  for  a 
rehearing.  On  the  back  of  the  petition  he  had  written  over  his  own  name,  '*  It  ia  not  Just 
to  overlook  the  facts  in  the  record."  The  same  words  were  printed  on  the  first  page  of 
the  petition,  and  it  then  proceeded :  ''  Your  honors  have  rendered  an  unjust  decree.  The 
opinion  is  not  in  accordance  with  the  facts  of  the  case,  and  wiU  be  a  source  of  regret  to  this 
court.  The  record  has  not  been  carefully  examined,  and  hundreds  of  pages  have  been 
entirely  overlooked.  Facts  have  been  assumed  whidi  have  noplace  in  the  proof,  and 
odiers  have  been  ignored  viiich  stood  out  on  every  page.  With  profound  respect,  not 
simulated,  but  real,  I  say  I  fear  that  this  honorable  court  was  more  attracted  by  the  aigu- 
ment  of  cx)unsel  than  by  the  literature  of  the  record."  *'  I  say  with  abundant  deference  and 
unfeigned  respect  that  the  opinion  which  this  honorable  court  has  rendered  contradicts  the 
vndisputed  facts  of  two  hundred  and  fifty  pages  of  record."  "  Every  one  of  these  vouchers 
shows  that  Henry  Oray  alone  held  the  funds,  and  that  Ormsby  Oray  is  as  completely  a 
stranger  to  them  as  the  learned  and  respected  judges  of  whom  I  am  begging  accurate  jus- 
tice."  "  I  have  tried  to  be  respectful,  because  I  feel  so,  but  I  have  a  right  to  complain  of 
negligent  reading  of  the  record."  ** Indifference  to  the  record  may  work  his  ruin,  but  it 
will  not  elevate  the  cause  of  administrative  justice.*'  *'AD  this  is  careless.  It  is  very 
hard  for  my  client  that  the  record  is  not  read  as  accurately  by  the  bench  as  it  is  prepared 
by  the  bar."  Subsequently  the  attorney  "desired  to  withdraw  "  the  offensive  expres- 
sions, but  still  insisted  that  his  client's  cause  had  **not  been  heard  "  or  had  **not  been  un- 
derstood. "  This  was  held  a  contempt,  and  the  offender,  after  being  heard,  was  fined  and 
suspended  from  practice.  On  review,  the  court  observed  upon  the  point  of  suspension  : 
**  An  attorney  may  unfit  himself  for  the  practice  of  his  profession  by  the  manner  in  which 
he  conducts  himself  in  his  intercourse  with  the  courts.  He  may  be  honest  and  capable* 
and  yet  he  may  so  conduct  himself  as  to  continually  interrupt  the  business  of  the  courts 
in  which  he  practices  ;  or  he  may,  by  a  systematic  and  continuous  course  of  conduct,  ren- 
der it  impossible  for  the  courts  to  preserve  their  self-respect  and  the  respect  of  the  public, 
and  at  the  same  time  permit  him  to  act  as  an  officer  and  attorney.  An  attorney  who  thus 
studiously  and  sj^stematically  attempts  po  bring  the  tribunals  of  justice  into  contempt  is 
an  unfit  person  to  hold  the  position  and  exercise  the  privileges  of  an  officer  of  those  tri- 
bunals. An  open,  notorious  and  public  insult  to  the  highest  judicial  tribunal  of  the  State, 
for  which  an  attorney  refuses  in  any  way  to  atone,  may  justify  the  refusal  of  that  tribunal 
to  recognize  him  in  the  future  as  one  of  lis  officers  ;  and  in  a  proceeding  against  him  for 
contempt.  If  the  contumacy  be  therein  manifested,  there  is  no  reason  why  the  order  revok- 
ing his  authority  until  he  does  comply  with  the  reasonable  requirements  of  the  court  may 
not  be  made."  As  we  understand  the  report,  the  disbarment  was  removed,  in  coiusequenoe 
of  the  counsel's  disclaimer  of  any  intention  to  be  disrespectful,  but  the  fine  was  enforced. 

In  ClutrUon*8  CVise,  2  Milne  &  Craig,  816,  a  barrister,  who  was  also  a  member  of  Parlia- 
ment, appeared  before  a  master  in  support  of  a  petition  presented  by  himself  and  others  ; 
afterward  he  addressed  a  letter  to  the  master,  expressed  in  threatening  terms,  and  the  ob- 
ject of  which  was  to  induce  the  master  to  alter  the  opinion  which  he  was  supposed  to  have 
formed  upon  the  case  ;  subsequently  he  wrote  a  letter  to  the  Lord  Chancellor,  in  wiiich  he 
avowed  the  authorship  of  the  letter  to  the  master.  The  Lord  Chancellor  conmiitted  him 
to  the  Fleet  during  pleasure.  In  his  judgment  he  observed :  "  Every  writing,  letter  or  pub- 
lication which  has  for  its  object  to  divert  the  course  of  justice  is  a  contempt  of  the  court.** 
*'  Every  insult  offered  to  a  judge,  in  the  exercise  of  the  duties  of  his  office,  is  a  contempt 
of  court ;  but  when  the  writing  or  publication  proceeds  farther,  and  when,  not  by  inference, 
bat  by  plain  and  direct  language,  a  threat  is  used,  the  object  of  which  is  to  induce  a  judi- 
cial ofBcer  to  depart  from  the  course  of  his  judicial  duty,  and  to  adopt  a  course  he  would 
not  otherwise  pursue,  it  is  a  contempt  of  the  very  highest  order," 
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The  Statb  y.  Bogbbs. 

(IBKaiiB.  78.) 

Criminal  law — 9elf-defen»e, 

Homicide  cannot  be  jastified  in  a  combat  provoked  by  the  BnrrlTor.  So. 
where  A  commenced  an  altercation  and  struck  B,  with  no  design  to  kill  or 
greatly  injure  him  ;  B  retreated  and  A  followed  him,  drawing  a  pistol  and 
telling  B  to  do  the  same ;  B  thereupon  drew  his  pistol  and  fired  at  A,  and 
retreated  to  another  room ;  A  then  Btandiug  still  fired  and  killed  B ;  hdd^ 
that  A  was  not  acting  in  legitimate  self-defense. 

1NF0BMATI0N  for  murder.     The  prisoner  was  oonyicted,  and 
appealed.    The  opinion  states  the  facts. 

McClure  <6  Humphrey ^  for  appellant. 
Willard  Davis,  attorney-general,  for  the  State. 

HoRTON,  C.  J.  The  appellant  was  charged  by  information  with 
murder  in  the  first  degree  in  killing  John  Leggett,  and  npon  trial 
was  found  guilty  of  murder  in  the  second  degree,  and  sentenced  to 
the. penitentiary  for  ten  years.  From  that  conviction  and  sentence 
he  has  appealed  to  this  court.  The  single  error  assigned  is  the 
refusal  of  the  court  below  to  give  the  following  instructions  : 

^'  If  the  jury  find  from  the  evidence  that  the  defendant,  in  an 
altercation  between  them,  commenced  by  the  defendant,  struck 
the  said  Leggett  with  his  hand,  with  no  purpose  or  design  to  kill 
or  cause  great  bodily  injury  to  said  Leggett,  said  Leggett  had  no 
right  to  repel  such  assault  with  a  deadly  weapon  ;  and  if  he  did  so, 
and  after  he  had  shot  and' wounded  the  defendant,  and  had  re- 
treated behind  a  wall,  and  the  defendant  had  ceased  to  follow  him 
(if  the  jury  so  find),  said  Leggett  again  shot  or  attempted  to  shoot 
at  defendant,  the  defendant  was  justified  in  defending  his  own  life, 
even  to  the  taking  of  the  life  of  said  Leggett." 

Two  inquiries  are  suggested  in  the  case  presented  to  ns  for 
consideration.  First,  was  there  evidence  before  the  jury  which 
rendered  it  necessary  or  proper,  supposing  the  instruction  requested 
to  contain  a  correct  statement  of  the  law  in  the  abstract^  to  give 
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it  to  the  jnry  ?  and,  second,  is  it  objectionable  as  a  statement  of 
law  ?  We  first  recar  to  the  evidence.  Louis  Bruno  testified  that 
on  the  morning  of  5th  May,  1876,  he  was  in  Phillips'  saloon  in  Abi- 
lene, Dickinson  county  ;  '*  that  Bogers  was  there,  and  Leggett  was 
tending  the  bar  ;  that  Rogers  asked  for  a  glass  of  whisky  for  himself 
and  partner;  Leggett  said  he  could  not  have  any;  Rogers  asked  why? 
Leggett  told  him  he  had  done  every  thing  he  could  do  against  the 
house,  besides  he  had  stolen  some  checks,  silver  spoons,  and  cards. 
Rogers  said  he  was  a  damned  liar— that  he  had  not  taken  those  things. 
Leggett  told  him  he  could  prove  it  by  a  man  that  was  sitting  in  the 
house,  then.  Leggett  called  on  me  to  prove  it,  and  Rogers  asked 
me  if  I  had  seen  him  take  the  checks  or  spoons,  and.  I  told  him  I 
had  not  Rogers  said  to  Leggett  ^  You  have  accused  me  of  taking 
those  things,  and  I  will  make  you  dance  to  my  music'  Leggett, 
answered  *  that  he  wanted  no  trouble  with  him  whatever,'  and  said- 
*  for  God's  sake  do  let  me  alone,  and  it  is  all  right.' "  Several  wit- 
nesses for  the  prosecution  testified  substantially  that  on  May  6th, 
the  day  after  the  above  controversy  between  Rogers  and  Leggett, 
Bogers  came  into  Carpenter's  restaurant,  in  Abilene,  about  noon  ; 
that  Leggett  was  in  the  room,  sitting  in  his  chair  after  eating  his 
dinner,  as  Rogers  came  in  the  door ;  that  Rogers  walked  up  to  him 
and  accused  him  of  talking  about  him ;  that  Rogers  shook  his  fist 
in  his  face,  and  said  he  had  better  keep  his  damned  mouth  shut 
about  him  ;  that  Leggett  rose  up  ;  that  a  few  words  passed  between 
them,  and  then  Rogers  struck  Leggett  in  the  face  ;  that  Leggett 
staggered  and  ran  backward  about  fifteen  feet,  into  the  kitchen  ; 
that  during  the  altercation  Leggett  told  Rogers  to  keep  away  from 
him,  that  he  wanted  nothing  to  do  with  him  ;  that  Rogers  followed 
him  to  the  door,  and  as  he  got  to  the  door,  he  put  his  hand  in  his 
pocket  and  told  Leggett  to  draw  his  six-shooter  and  shoot  if  he 
wanted  to.  About  that  time  Rogers  drew  his  pistol.  There  was  a 
shot  fired.  As  the  shot  was  fired,  Rogers  winced  back  a  little,  and 
then  Rogers  presented  his  pistol  to  fire  ;  and  just  before  he  fired 
there  was  a  second  shot,  fired  by  Leggett.  After  Rogers  fired, 
Leggett  fell,  in  the  kitchen.  Leggett  told  Rogers  to  keep  away 
from  him — he  wanted  nothing  to  do  with  him.  Rogers  did  not 
retreat  back  any  after  he  struck  Leggett,  until  he  fired ;  Rogers 
shook  his  fist  in  Leggett's  face,  and  said  he  (Leggett)  had  better 
keep  his  damned  mouth  shut.  The  bullet  from  Rogers'  pistol 
•ntered  Leggett's  left  temple  on  the  side  of  the  head,  and  Leggeti 
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died  from  the  effect  of  such  pistol  shot  about  August  28th,  1876. 
Sogers  took  his  pistol  out  of  his  pants  pocket.  The  pistol  shots 
were  quite  close  together^  not  more  than  a  minute  from  the  first 
to  the  last  shot.  The  last  two  pistol  shots  were  almost  simultane- 
ons.  Some  of  the  witnesses  testified  that  Rogers  drew  his  pistol 
out  of  his  pocket  before  the  first  shot  was  fired.  On  the  part  of 
the  defense,  the  only  witnesses  who  testified  to  the  altercation  in 
Carpenter's  restaurant  on  the  6th  of  May  were  the  defendant,  and 
Thomas  Smith.  The  testimony  of  the  prisoner  was  to  the  effect 
that  he  went  to  Carpenter's  to  eat  dinner.  As  he  walked  toward 
the  table  he  saw  Leggett,  and  he  advanced  toward  where  he  was 
sitting  ;  he  told  him  he  had  been  talking  very  harshly  about  him, 
and  he  wanted  Leggett  to  take  it  back  ;  that  Leggett  started  to 
rise  out  of  his  chair^  and  as  he  rose,  his  hand  was  in  hb  pants 
pocket,  drawing  his  pistol ;  that  he  saw  Leggetfs  pistol  as  he  drev 
it  out  and  made  an  effort  to  knock  the  pistol  out  of  Le^ett's  hand; 
the  pistol  went  off^  it  struck  the  prisoner  near  the  waist ;  Sogers' 
hand  struck  Leggett  on  the  shoulder ;  that  Leggett  retired  then 
back  to  the  kitchen  door,  as  he  got  to  the  kitchen  door  he  fired  again. 
Rogers  was  six  or  eight  feet  from  him;  the  second  shot  struck  Rogers 
in  the  abdomen;  that  then  he  put  his  hand  into  his  coat  pocket  and 
drew  his  pistol  ;  that  Leggett  fired  the  second  shot  near  the  dining- 
room  door,  while  yet  in  the  dining-room,  and  Rogers  was  then  six 
or  eight  feet  from  him.  After  the  second  shot  Leggett  stepped 
into  the  kitchen  ;  he  was  out  of  Rogers'  sight ;  when  Rogers  drew 
his  pistol  he  held  it  in  front  of  him.  After  Leggett  retreated  be- 
hind the  door  of  the  kitchen,  his  left  shoulder  and  right  hand  came 
in  sights  and  his  head  leaned  out  so  he  could  see.  Rogers  then 
shot^  Leggett  fell,  and  his  pistol  dropped  ;  that  he  shot  Leggett 
because  of  the  motions  he  had  made,  and  the  attitude  he  had  taken, 
and  to  sare  his  own  life ;  that  he  did  not  shoot  him  for  shooting 
the  first  or  the  second  time  ;  that  Leggett  retreated  twelve  or  four* 
teen  feet ;  that  he  followed  to  get  the  pistol.  The  evidence  of 
Smith,  who. was  invited  by  Rogers  to  go  to  Carpenter's  to  dinner 
that  day,  was  similar  to  that  of  Rogers  as  to  the  commencement  of 
the  altercation.  He  also  testified  that,  from  where  Leggett  sat  at 
the  time  Rogers  spoke  to  him,  to  the  kitchen  door  to  which  Leg- 
gett retreated,  was  about  eighteen  feet,  and  that  Rogers  was  fol- 
lowing Leggett,  when  Leggett  shot  the  second  time  ;  that  Rogen 
drew  his  pistol  from  his  coat  pocket  as  he  was  passing  the  end  ot 
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the  dining-room  table  ;  that;  between  the  second  shot  of  Leggett, 
said  Sogers'  shot,  there  was  so  short  a  time  that  no  one  could  tell 
which  shot  first ;  that  he  heard  Sogers  say^  on  May  5th^  he  would 
give  Leggett  a  thumping  ;  also  heard  him  say  he  would  lick  him; 
that  Sogers  was  a  heavier  and  stouter  man  than  Leggett,  and  wit- 
ness thought  when  Sogers  came  in  that  the  fuss  was  coming  to  a 
focus.  This  witness  called  Leggett's  pistol  a  small  pop-gun,  and 
one  of  the  Smith  &  Wesson  pattern. 

The  court  in  its  general  charge  instructed  the  jury  on  the  st^te 
of  the  evidence  as  claimed  by  the  prosecution,  that  "it  is  for  the 
jury  to  decide  from  the  evidence  whether  the  defendant  had  rea- 
sonable cause  to  apprehend  danger  to  his  life,  or  some  great  per- 
sonal injury,  and  whether  at  the  time  he  fired  the  shot  he  was  in 
immediate  danger  of  his  life  or  some  great  bodily  harm  or  injury^ 
from  the  deceased,  from  which  he  reasonably  supposed  he  could 
not  escape  except  by  disabling  the  deceased,  or  by  taking  his  life. 
In  such  a  case  he  would  be  entitled  to  acquittal.  But  when  a  pariy 
claims  a  justification  for  killing  his  adversary,  it  must  not  be  in  a 
combat  of  his  own  seeking;  nor  when  he  provokes  another  to  com- 
mence an  affray  for  the  purpose  of  having  a  pretext  to  take  the  life 
of  his  assailant  And  if  a  man,  for  the  purpose  of  bringing  an- 
other into  a  quarrel,  provokes  him  so  that  an  affray  is  commenced, 
.and  the  person  causing  the  quarrel  is  over-matched,  and  to  save 
himself  from  apparent  danger  kills  his  adversary,  he  would  not  be 
.jastifiable;  because  the  necessity  being  of  his  own  creating  shall 
not  operate  in  his  excuse."  At  the  instance  of  the  defendant  the 
court  also  instructed  the  jury  that,  "  if  the  jury  find  from  the  evi- 
dence that,  in  an  altercation  of  words  between  the  defendant  and 
the  deceased,  said  Leggett  made  an  assault  on  the  defendant  with 
a  deadly  weapon  or  loaded  pistol,  and  shot  at  and  wounded  the 
defendant,  and  that  while  the  said  Leggett  was  endeavoring  to 
ahoot  defendant  again,  he  shot  said  Leggett  and  caused  a  wound 
which  produced  the  death  of  said  Leggett,  the  defendant  acted  in 
self-defense,  and  was  justifiable." 

We  do  not  think  the  instruction  refused  either  necessarv  or 
proper.  It  might  have  misled  the  jury.  In  our  view,  the  evidence 
does  not  show  that  Sogers  ceased  to  follow  Leggett,  in  the  full 
significance  that  these  words  imply.  A  cessation  on  the  part  of 
Sogers  to  advance  for  a  single  moment  does  not  show  he  had  given 
up  the  pursuit,  or  had  ceased  to  follow.    In  one  aspect  of  the  case. 
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Rogers  ceased  to  advance,  just  as  he  shot;  but  before  this,  his  pistol 
was  in  his  hand  in  front  of  him,  and  the  fatal  ballet  was  fired  by 
Bogers  almost  instantaneously  with  the  second  shot  of  Leggctt 
The  instruction  contradicts  the  theory  of  the  defense,  that  Legg^t 
first  made  an  assault  on  the  defendant,  and  concedes  that  the  pris- 
oner commenced  the  altercation,  and  struck  the  deceased  first  with 
his  hand.  All  the  evidence  shows  that  Leggett  retreated;  that  he 
retired  from  fifteen  to  eighteen  feet;  that  he  was  literally  trying  to 
escape  from  the  presence  of  Rogers;  that  Rogers  made  no  attempt 
to  shun  the  combat;  that  he  advanced  to  the  time  that  Leggett 
obtained  mere  temporary  shelter  behind  the  door  or  partition  of 
the  kitchen,  but  shot  the  moment  Leggett  presented  his  arm  and 
head  therefrom.  Nowhere  in  the  altercation  did  Rogers  manifest 
sufBcient  good  faith  on  his  part  to  remove  the  apprehension  of  his 
adversary.  Had  he  exhibited,  after  the  first  blow  was  stmck,  half 
the  diligence  that  Leggett  did  to  avoid  farther  enooanter,  it  is 
more  than  probable  that  Leggett  would  have  been  saved  from  an 
untimely  death,  and  the  prisoner  from  a  long  confinement  in 
prison.  Rogers  testified  that  he  followed  up  Leggett*  bat  gave  the 
excuse  that  he  wished  to  disarm  his  opponent.  Of  the  two.  Sogers 
was  the  abler  and  stronger;  he  had  the  more  physical  strength,  yet 
he  made  no  effort  to  retreat,  no  attempt  to  eik^pe  from  hegg&tt; 
and  he  hesitated  only  when  he  supposed  his  antagonist  was  in  a 
position  to  render  his  further  advance  dangerous;  that  hesitation 
was  for  a  moment  only;  when  the  opportunity  offered,  the  ballet 
from  his  ready  pistol,  fired  with  his  own  hand,  pierced  the  temide 
of  Leggett,  and  the  latter  fell  with  a  fatal  wound. 

But  if  we  have  mistaken  in  any  way  the  evidence  presented  in 
the  recoi*d,  still  we  think  the  instruction  refused  ought  not  to  have 
been  given,  as  it  is  objectionable  as  a  statement  of  law.  The 
instruction  assumes  that  Rogers  followed  Leggett,  after  com- 
mencing  the  altercation,  and  striking  him  with  his  hand,  and 
assumes  no  explanation  of  his  ceasing  to  parsae.  The  words, 
'-'and  the  defendant  had  ceased  to  follow  him,^  are  not  broad 
enough  in  their  import;  are  not  sufficiently  expreasiTe  of  any  inten* 
tion  on  the  part  of  Rogers  to  abandon  the  conflict  He  may  for 
the  instant  have  ceased  to  follow,  to  gain  fresh  strength,  or  some 
new  advantage  for  the  attack.  If  the  instruction  is  based  upon 
the  view  that  Rogers  had  repented,  and  was  ceasing  his  parsnit, 
preparing  to  fiee,  then  there  is  no  assumption  in  the  instrnction 
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that  Rogers  had  done  '•  works  meet  for  repentance."  We  do  not 
liold  that  when  one  person,  with  no  felonious  intent,  bat  simply 
for  the  purpose  of  inflicting  a  personal  chastisement,  strikes  an- 
other with  his  hand,  he  has  absolutely  forfeited  all  right  to  exist, 
as  the  able  counsel  for  the  appellant  suggests  must  be  the  result,  if 
this  instruction  be  held  not  good  law.  In  discussing  the  question 
of  self-defenso  Lord  Hale  says:  "Supposing  that  A  by  malice 
makes  a  sudden  assault  upon  B,  who  strikes  again,  and  pursuing 
hard  upon  A,  A  retreats  to  the  wall,  and  in  saving  his  own  life 
kills  B  ;  some  have  held  this  to  be  murder,  and  not  se  defendendo, 
because  A  gave  the  first  assault  But  Mr.  Dalton  thinketh  it  to  be 
se  defendendOf  though  A  made  the  first  assault,  either  with  or  with- 
out malice,  and  then  retreated.  It  seems  to  me  that  it  A  did 
retreat  to  the  wall  upon  a  real  intent  to  save  his  life,  and  then 
merely  in  his  own  defense  killed  B,  that  it  is  m  defendendo.  But 
if  on  the  other  side,  A,  knowing  his  advantage  of  strength,  or 
skill,  or  weapon,  retreated  to  the  wall  merely  as  a  design  to  protect 
himself  under  the  shelter  of  the  law,  but  really  intending  to  kill 
B,  then  it  is  murder,  or  manslaughter,  as  the  circumstances  of 
the  case  require."  1  Hale's  P.  G.  479,  480.  Again:  ^' If  A  assaults 
B  first,  and  upon  that  assault  B  re-assaults  A,  and  that  so  fiercely 
that  A  cannot  retreat  to  the  wall  or  other  non  ultra  without  danger 
of  his  life ;  nay,  though  A  fall  upon  the  ground,  upon  the  assault 
of  B,  and  then  kills  B,  this  shall  not  be  interpreted  to  be  ae  defend- 
enda,  but  to  be  murder,  or  simple  homicide,  according  to  the  cir- 
cumstances of  the  case  ;  for  otherwise  we  should  have  all  cases  of 
murders  or  manslaughters  by  the  way  of  interpretations  turned 
into  se  defendendo"    1  Hale's  P.  G.  482. 

What  acts  have  been  held  so  far  to  abridge  a  man's  right  of  de- 
fense, that  if  he  thereupon  kill  another,  he  cannot  be  acquitted  of 
all  crime,  see  SlcUe  v.  Siarr,  38  Mo.  270  ;  tSicUe  v.  Hill,  4  Dev.  Bot 
491 ;  Vaiden  v.  CainmonweaUhf  12  GratL  717 ;  Adams  v.  The 
People,  47  111.  376  ;  Haynes  v.  Tlte  State,  17  Ga.  465 ;  Common- 
laeaUh  v.  Drum,  68  Pcnn.  St.  9 ;  Staffer  v.  State,  15  Ohio  St.  47 ; 
Stvart  T.  State,  1  Ohio  St.  66.  The  authorities  uniformly  hold 
that  the  person  who  first  commences  a  malicious  assault,  then  con- 
tinues to  advance  as  the  assailed  retreats,  or  does  not  in  good  faith 
attempt,  so  far  as  he  can,  to  witndraw  from  the  combat,  and  abandon 
the  conflict,  cannot  justify  taking  the  life  of  his  adversary,  however 
necessary  it  may  be  to  save  his  own,  and  mast  be  deemed  to  have 


760  KANSAS, 


The  SUte  y.  RogeiB. 


brought  upon  himself  the  necessity  of  killing  his  fellow-man.  We 
see  no  reason  from  the  authonties  cited  by  coanseli  or  the  align- 
ment presented  in  behalf  of  the  appellant,  in  any  way,  to  loosen 
these  well-settled  principles  so  salutary  to  prevent  altercations,  and 
to  save  human  life.  The  mere  striking  of  one  person  by  another, 
with  the  intention  to  commit  only  a  personal  chastisement,  is 
almost  sure  to  be  followed  by  a  dangerous,  if  not  deadly  result, 
where  the  parties  are  armed  with  deadly  weapons,  as  in  this  case ; 
and  while  the  carrying  of  the  pistol  loaded  for  use  cannot  be  too 
severely  censured,  too  strongly  condemned,  it  is  unfortunately  atoo 
prevalent  custom  to  be  wholly  ignored,  or  to  suppose  that  an  en- 
counter between  two  persons  hostile  to  each  other  will  only  result 
after  a  blow  is  given  by  the  first,  in  a  combat  with  fists.  The  blow 
from  the  one  is  often  followed  by  the  pistol-shot  from  the  other. 
The  assailant  places  himself  in  peril  when  he  makes  the  assault ; 
and  when  he  is  in  fault,  and  calls  down  upon  himself  the  vengeance 
of  the  assailed,  he  cannot  be  justified  under  the  law  when  he  has 
not  actually  ^'put  into  exercise  the  duty  of  withdrawing  from  the 
place." 

Under  the  instructions  refused,  a  person  armed  with  a  deadly 
weapon,  who  commences  an  altercation,  commits  a  personal  chas- 
tisement on  another,  advances  as  the  other  retreats,  and  only  ceases 
to  follow  in  order  to  watch  the  acts  of  his  adversary,  and,  anticipat- 
ing the  shot  of  his  opponent,  kills  the  assailed  by  the  quickness  of 
his  movements,  is  freed  from  all  blame,  and  stands  justified,  because 
^is  antagonist  in  his  retreat  too  fiercely  returns  the  assault,  and, 
having  succeeded  by  flight  to  reach  a  door  or  partition  from  behind 
which  he  seeks  to  defend  himself  while  he  has  reasonable  grounds 
of  apprehension  that  he  is  in  imminent  danger.  Such  is  not  the 
law.  The  instruction  not  given  does  not  plade  the  appellant  in  a 
fitting  position  at  the  time  he  gave  the  mortal  wound  for  the  law 
to  say  he  was  remitted  to  his  right  of  self-defense. 

The  judgment  of  the  court  below  must  be  aflbmed. 

All  the  justices  concurring. 


JANUABY  TERM,  1877.  761 

MifiBonri  Valley  Life  InBOiBiiee  Co.  ▼.  Staigea. 


MissouBi  Vallby  Lipe  Iksubakce  Co.  y.  Stubges. 

(18  Kans.  93.) 
Lift  insurance  —  amgnment  —  want  of  interest, 

Tl&e  assignee  of  a  policy  of  life  insuranee  cannot  recover  on  the  policj  where 

lie  has  no  insurable  interest  in  the  life.* 

ACTION  on  a  policy  of  life  insurance.     The  facts  are  stated  in 
the  opinion.    The  plaintiff  had  jadgmenti  and  the  defendant 
appealed. 

T,  A,  Kurd,  for  plaintiff  in  error. 

A.  H.  Ayres,  for  defendant  in  error. 

Valentine,  J.  The  only  question  involyed  in  this  case  is 
whether  the  defendant  in  error  (plaintiff  below)  has  a  right  to  re- 
cover on  a  certain  life-insurance  policy.  That  the  policy  was  valid 
when  issued,  and  that  the  insured  is  dead,  are  facts  admitted  by 
the  insurance  company  ;  but  still  the  company  claim  that  the 
plaintiff  cannot  recover^  first,  because  the  policy  was  forfeited  prior 
to  the  death  of  the  insured  for  non-payment  of  premiums;  and 
seoond,  because  the  plaintiff  has  no  legal  or  valid  interest  in  said 
insurance  policy.  We  shall  assume  that  said  policy  was  not  for- 
feited (and  such  would  probably  be  our  decision  if  we  were  to  de- 
cide the  question),  and  shall  proceed  at  once  to  the  consideration 
of  the  other  question.  The  fa(its  of  the  case,  so  far  as  it  is  neces- 
sary to  state  them,  are  substantially  as  follows :  On  [March  16, 
1870,  Enoch  Haynes  procured  from  the  plaintiff  in  error  an  insur- 
ance policy  on  his  own  life  for  the  sum  of  12,000.  The  premiums 
were  made  payable  quarterly  on  the  16th  days  of  March,  June,  Se{>- 
tember  and  December  of  each  year,  during  the  continuance  of  said 
policy,  and  the  amount  of  each  premium  was  137.58.  On  May 8, 
1872,  Haynes  assigned  said  policy  to  the  plaintiff  below,  Arthur  D. 
Stuiges,  who  had  no  interest  in  the  life  of  Haynes.  The  insurance 
company  assented  to  said  assignment    Tiie  plaintiff  Sturgcs  after- 

*8eer  to  the  contrary,  Omnecticut  Mut.  Life  Ins,  Co.  ▼.  Schcufer^  94  U.  S.  457;  .XJtna 
JA$t  iiMi  Co,  T.  WrainiUy  id.  661 ;  Cunmny/iam  t.  SmUli,  70  Penn.  St.  4S0. 
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ward  paid  the  premium  on  said  policy.  On  SOfcli  January,  1873, 
Haynes  died,  and  Sturges  then  commenced  this  action  against  th« 
insurance  company  to  recover  the  amount  of  said  insurance  policy. 
Can  he  recorer  ?  We  think  not.  Sturges  never  had  any  interest  in 
the  life  of  Haynes,  but  on  the  contrary,  his  whole  interesty  after 
said  assignment,  was  in  the  death  of  Haynes.  Each  year  that  Haynes 
lived,  Sturges  was  compelled  to  pay  out  1150.32  without  the  slightest 
hope  of  ever  receiving  any  thing  in  return  therefor.  He  was  com- 
pelled to  pay  that  amount  in  order  to  preserve  the  life  of  his  insur- 
ance policy ;  but  no  payment  that  he  could  make  would  ever  in- 
crease the  amount  of  the  benefit  which  he  expected  finally  to  receive 
The  policy,  in  case  of  death,  was  worth  just  as  much  on  the  day  of 
the  assignment  as  it  ever  could  be  afterward.  If  Haynes  had  died 
on  the  very  day  on  which  said  assignment  was  made,  the  holder  of 
the  policy  would  have  been  entitled  to  receive  just  $2,000 ;  and  no 
payment  of  premiums  for  any  length  of  time  afterward  could  ever 
increase  that  amount  Nor  was  Haynes  bound  to  ever  refund  any 
thing  to  Sturges.  And  nothing  that  Haynes  might  ever  earn,  or 
own,  or  receive,  could  ever  possibly  go  to  Sturges.  Sturges  was  not 
dependent  upon  Haynes  for  any  support,  nor  was  he  his  heir,  or 
devisee,  or  legatee.  Nor  was  there  even  the  slightest  tie  of  kindred 
or  relationship,  or  even  of  friendship,  binding  them  together,  and 
making  it  desirable  to  Sturges  for  Haynes  to  live.  Sturges  in  fact 
had  no  interest  in  Haynes,  except  that  Haynes  should  die.  And 
as  soon  as  that  event  should  take  place,  Sturges  expected  to  receive 
from  the  insurance  company  the  sum  of  12,000 ;  and  of  course,  all 
his  expenditures  on  said  policy  and  on  Haynes'  life  would  then 
cease.  Hence  it  will  be  perceived  that  Sturges,  after  said  assign- 
ment, had  a  vast  interest  in  procuring  the  death  of  Haynes,  bat 
had  no  interest  whatever  in  preserving  his  life.  Haynes'  life  cost 
Sturges  1150.32  each  year^  without  the  slightest  benefit  in  return, 
while  Haynes'  death  would  be  worth  to  Sturges  $2,000,  without 
the  slightest  loss  or  inconvenience  whatever.  Now  can  such  a 
state  of  things  be  tolerated  by  the  laws  of  any  civilized  country  ? 
All  insurance  is  in  its  nature  a  kind  of  wagering  speculation.  In 
the  present  case,  the  insurance  contract  was  in  the  nature  of  a 
bet,  for  each  year,  of  $150.82  against  $2,000  (less  the  $150.32  paid 
as  premiums),  that  the  insured  would  not  die  within  the  year ;  on 
more  strictly  speaking,  it  was  in  the  nature  of  a  bet,  for  each  tfaras 
months,  of  $37.58  against  $2,000  (less  the  $37.58  paid  as  a  pn- 
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minm),  that  the  insured  would  not  die  within  the  three  months. 
Where  such  contracts  are  associated  with  beneficent  and  modifying 
circumstances  (as  many  insurance  contracts  are  supposed  to  be) 
making  them  beneficial  to  society^  they  are  generally  upheld,  not- 
withstanding their  wagering  characteristics.  But  where  they  are 
not  associated  with  any  such  beneficent  or  modifying  circumstancesi 
but  are  left  wholly  in  their  own  naked  deformity,  as  merely  wager- 
ing contracts,  they  fall  under  the  same  merited  interdiction  as 
other  wagering  contracts.  And  of  all  wagering  contracts,  those 
concerning  the  lives  of  human  beings  should  receive  the  strongest, 
the  most  emphatic,  and  the  most  persistent  condemnation.  This 
is  just  what  the  present  insurance  policy  was,  in  the  hands  of 
Sturges,  a  mere  wagering  contract  upon  the  life  of  Haynes.  And 
if  said  assignment  from  Haynes  to  Sturges  were  to  be  upheld,  as 
valid  under  the  law,  it  would  be  virtually  saying  that  the  law 
authorizes  mere  wagering  speculations,  mere  mercenary  trafSc, 
oonceming  human  life,  and  it  would  be  opening  the  door  wide,  and 
inviting  to  enter  the  most  shocking  of  all  human  crimes.  If  any 
person  should  desire  to  know  what  men  may  do  where  they  are 
strongly  interested  in  procuring  the  death  of  another  person  for 
the  purpose  of  obtaining  the  benefit  of  a  life  insurance  policy,  he 
may  read  the  case  of  The  State  v.  Winner y  17  Kans.  398,  300. 
While  it  was  strongly  to  the  interest  of  Sturges  that  Haynes  should 
die,  yet  there  is  nothing  in  the  record  that  shows  that  Sturges  in 
fact  did  desire  the  death  of  Haynes.  But  whether  he  did  or  not, 
the  principles  governing  the  case  are  the  same. 

In  the  case  of  Ruse  v.  M.  B.  Life  Ins.  Co.,  23  N.  T.  516,  it  is 
«aid  that  a  ''  policy  obtained  by  a  party  who  has  no  interest  in  the 
subject  of  insurance,  is  a  mere  wager  policy ''  (P&go  ^^3) ;  and, 
''  policies  without  interest,  upon  lives,  are  more  pernicious  and  dan- 
gerous than  any  other  class  of  wager  policies,  because  temptations 
to  tamper  with  life  are  more  mischievous  than  incitements  to  mere 
pecuniary  frauds  "  (page  526).  Mr.  May  says  in  his  work  on  Insur- 
ance, that  ^'all  the  objections  that  exist  against  issuing  a  policy  to 
one  upon  the  life  of  another,  in  whose  life  the  former  has  no  insur- 
able interest,  exist  against  his  holding  such  policy  by  mere  pur- 
chase and  assignment  from  another.  In  either  case,  the  holder  of 
such  policy  is  interested  in  the  death,  rather  than  the  life  of  the 
insured.  The  policy  of  the  law  forbids  such  speculations  based  on 
the  continuance  of  human  life.   It  will  not  uphold  a  practice  whioh 
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incites  danger  to  life,  and  it  substantially  declares  that  no  one 
shall  have  any  claim  under  a  policy  upon  the  life  of  another  in 
whose  life  he  bad  no  insurable  interest  at  the  time  he  acquired  the 
policy,  whether  the  policy  be  issued  to  him  directly  fix>m  the 
insurer,  or  whether  he  acquires  the  policy  by  purchase  and  assign- 
ment from  another.  If  he  may  purchase  a  policy  on  the  life  of 
another,  in  whose  life  he  has  no  interest,  as  a  mere  speculation,  the 
door  is  open  to  the  same  practice  of  gambling,  and  the  same  temp- 
tation is  held  out  to  the  purchaser  of  the  policy  to  bring  about  the 
OTent  insured  against  as  if  the  policy  had  been  issued  directly.  It 
is,  in  fact,  an  attempt  to  do  indirectly  what  the  law  will  not  per- 
mit to  be  done  directly."  May  on  Insurance,  §  398.  See,  also. 
The  State  v.  Winner,  17  Kans.  298,  300. 

There  are  a  large  number  of  cases  holding  that,  in  order  to 
enable  any  person  to  procure  an  insurance  policy  on  the  life  of 
another,  such  persou  must  haye  an  insurable  interest  in  the  life  of 
such  other  ;  and  it  has  even  been  held  that  such  interest  must,  in 
some  sense,  be  pecuniary,  and  not  founded  merely  upon  relation- 
ship. Guardian  Mutual  Life  Ins,  Go.  t.  Hogany  80  111.  35;  2!^ 
Am.  Rep.  180.  In  this  case  the  policy  was  issued  to  John  Hogan 
on  his  own  life,  for  the  benefit  of  his  son  Patrick  Hogan,  who  had 
no  pecuniary  interest  in  his  father's  life;  and  it  was,  therefore,  held 
that  the  son  had  no  insurable  interest  in  his  father's  life,  and, 
therefore,  that  he  could  not  recover  on  the  policy  after  his  father'a 
death.  The  case  of  the  Franklin  Listcrance  Company  v.  Baxzard, 
41  Ind.  116;  13  Am.  Eep.  313,  is  identical  with  the  case  at  bar  in 
all  its  essential  particulars.  In  that  case  Cone  procured  an  insur- 
«nce  policy  on  his  own  life,  and  then  with  the  consent  of  the 
company  assigned  said  policy  to  Hazzard,  who  had  no  interest  in 
Gene's  life.  The  court  held  that  Hazzard  could  not  recover  on  the 
policy  after  Cone's  death.  See,  also,  Franklin  Insurance  Company 
V.  Seften,  63  Ind.  380.  To  the  contrary,  see  St.  John  v.  Mutual  Life 
Ins.  Co.,  13  N.  Y.  31;  Valton  v.  ITie  National  Fufid  Life  Ins.  Co., 
20  id.  3-^,  38;  Clark  v.  Allen,  11  R.  I.  439;  23  Am.  Rep.  496. 

In  the  present  case  we  think  that,  as  Sturges  had  no  insnrable 
interest  in  the  life  of  Haynes,  he,  therefore,  could  not  purchase,  or 
take  by  assignment,  any  interest  in  said  insurance  policy  issued  to 
Haynes;  that  suoh  a  thing  would  be  most  clearly  against  the  most 
obvious  rules  of  public  policy,  and,  therefore,  not  to  be  tolerated 
by  law;  and  as  he  could  not  take  any  interest  in  said  insurance 
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policy,  he,  therefore,  cannot  recover  in  this  action.  The  jadgmeut 
of  the  court  below  most  be  reversed,  and  caase  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

HoBTON,  C.  J.,  concurring. 

Bbbwbb^  J.,  dissenting. 

Judgment  reversed. 


SCHMUCEEB  y.  SiBEBT. 

08  KaoB.  104.) 

StiUute  qf  hmUaUans  —  payment  on  note  eemred  by  mortgage —  (untrnption  of 

mortgage  by  grantee 

A  revivor  of  a  note  barred  by  the  statate  of  limitations  will  revive  a  mortgage 
executed  to  secure  it,  bo  far  as  the  interest  of  the  mortgagor  in  the  prem- 
ises, but  not  as  to  a  grantee  of  tlie  mortgagor  previous  to  such  revivor. 

A  grantee  accepting  a  deed  reciting  that  there  is  a  mortgage  on  the  premises* 
•*  to  be  paid  by"  or  "assumed  by  "  the  grantee,  is  personally  liable  for  the 
payment  of  the  mortgage,  and  the  statute  of  limitations  does  not  begin  to 
run  on  such  undertaking  until  the  acceptance  of  the  deed. 

In  an  action  of  foreclosure,  to  which  subsequent  grantees  of  the  mortgagor  are 
parties  defendant,  a  written  agreement  between  the  mortgagor  and  his 
grantees,  outside  the  conveyance,  by  which  they  promise  to  pay  the  mort* 
gage  debt,  is  competent  evidence  against  such  grantees.* 

ACTION  npon  a  note  and  mortgage.    The  opinion  states  the 
facts. 

Nevison  <6  Alvord,  and  S,  A.  Biggs,  for  plaintiflEs  in  error. 
TTiacher  &  Stephens,  for  defendant  in  error. 

Bbbweb,  J.  This  case  shows  ,that  on  the  29th  of  September, 
1866,  defendant  Guest  made  his  promissory  note  for  $2,800,  pay- 
able in  one  year  thereafter,  with  seven  per  cent  interest,  and  at  the 
same  time  executed  a  mortgage  on  lots  117  and  119  Connecticut 
street,  Lawrence,  to  secure  its  payment;  that  December  19,  1866, 
he  paid  thereon  $1,500;  that  the  note  and  mortgage  came  to  the 
hands  of  the  plaintiff,  as  the  assigneee  of  W.  H.  B.  Lykins,  who 

*  See  Fi/di  v.  Totmarit  ante^  p.  6G9,  and  note,  p.  000. 
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owns  the  same;  that  this  action  was  commenced  November  25, 
1873;  that  in  October,  1873,  Thomas  Guest,  in  answer  to  proceed- 
ings of  garnishment  brought  by  Chancellor  Litikqstok,  a  creditor 
of  LykinSy  stated  that  on  March  25,  1868,  he  was  indel\|ted  on 
the  note  and  mortgage  in  controversy,  for  the  amount  thereof, 
excepting  tl,500  paid  December  19,  1866,  and  that  Lykins 
owed  him  153;  that  none  ot  that  amount  had  been  paid;  that  on 
the  3d  of  Februai'y,  1868,  the  mortgagor,  Thomas  Ouest,  con- 
veyed the  undivided  half  of  the  mortgaged  premises  to  (Seorge 
Schmucker,  and  in  the  conveyance  specified  that  the  same  was 
*^  subject  to  a  mortgage  given  to  B.  &  E.  Hayes  for  the  sum  of 
$1,300,  he,  the  said  George  Schmucker,  to  assume  one-half  of  said 
amount."  George  Schmucker  accepted  the  deed,  and  afterward 
conveyed  the  premises  to  defendant,  John  G.  Schmucker.  This 
latter  conveyance  was  dated  July  3,  1869,  and  contained  the  fol- 
lowing clause,  *'  subject  to  a  mortgage  given  to  one  R.  &  K  Hayes, 
for  the  sum  of  thirteen  hundred  dollars.''  On  the  12th  of  Febru- 
ary, 1870,  defendant  Guest  conveyed  to  P.  W.  McConnell  and  J. 
N.  McConnell  the  other  undivided  half  of  said  premises,  which 
conveyance  contained  the  following  clause:  '^  There  is  a  certain 
mortgage  outstanding  on  lots  117  and  119  aforesaid,  given  by 
Thomas  Guest  to  Bichard  A.  Hayes  and  Ebenezer  B.  Hayes,  dated 
about  the  29th  of  September,  18G5,  to  be  paid  by  OuestP  The 
plaintiff  below  also  offered  in  evidence  what  purported  to  be  a 
written  agreement  dated  March  1, 1870,  between  Guest  of  the  one 
part,  and  Schmucker  and  McConnell  of  the  other.  The  paper,  it 
was  proven,  was  signed  by  Schmucker  with  the  firm  name  of 
''Schmucker  ft  McConnell."  It  contained  what  Guest  testified 
was  tlie  contract  between  the  parties,  and  was  an  agreement  that 
certain  stock,  of  the  value  of  11,849.42,  should  be  turned  over  to 
Schmucker  ft  McConnell,  and  that  they  should  pay  at  least  that 
amount  upon  the  mortgage,  with  the  interest  thereon  at  seven  per 
cent,  and  should  indemnify  GuesL  At  the  end  of  the  paper  are 
the  words,  '^  We  do  hereby  acknowledge  the  receipt  of  the  above- 
mentioned  stock."  The  whole  is  signed,  '^  Schmucker  ft  McCon- 
nell." Guest's  name  is  not  signed  to  the  paper.  An  inventory  of 
certain  goods  left  with  Schmucker  ft  McConnell  was  also  made  out 
and  delivered  to  Guest  at  the  same  time  with  the  agreement.  The 
District  Court  refused  to  receive  the  agreement  in  evidence,  sustain- 
ing an  objection  that  it  was  incompetent,  and  not  an  agreement 
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in  writing  signed  by  the  parties.  It  permitted  the  parties  to  testify 
as  to  the  parol  agreement  between  Gnest  and  Schmncker  &  Mc- 
Connell.  Guest  testified  to  an  agreement  as  expressed  in  the 
writing.  Schmucker  and  McGonnell  denied  such  agreement,  but 
admitted  receiving  the  property,  and  that  it  was  to  indemnify 
them  against  the  mortgage,  as  well  as  for  other  purposes,  and 
testified  that  the  signature  of  the  firm  was  simply  intended  to  be 
to  the  receipt,  and  as  an  acknowledgment  that  they  had  such 
property  of  Guest's  in  their  possession,  and  that  there  was  no 
definite  and  complete  agreement  as  to  what  they  should  do  with 
the  proceeds  of  such  property.  The  court  below  found  that  there 
was  due  from  Guest  on  the  note  12,415.09,  and  rendered  judgment 
against  him  for  that  amount,  and  entered  a  decree  foreclosing  the 
mortgage  and  barring  all  the  defendants.  It  adjudged  no  personal 
liability  upon  Schmucker  and  McGonnell. 

Upon  these  facts  it  is  clear  that  but  for  the  statute  of  limitations 
a  recovery  against  Guest,  the  mortgagor,  of  the  amount  unpaid  on 
the  note,  and  a  decree  foreclosing  the  mortgage  and  barring  all  the 
other  defendants,  would  be  right.    So  that  the  question  in  the  case 
is,  whether  and  how  far  that  statute  protects  the  plaintiffs  in  error. 
Guest,  the  mortgagor,  and  against  whom  the  personal  judgment 
was  taken,  is  not  here  alleging  error,  and  of  course  we  need  not 
consider  any  error  against  him  except  so  far  as  it  may  affect  the 
present  plaintiffs  in  error.     Again,  it  is  also  clear,  that  if  nothing 
had  intervened  between  the  last  payment  on  the  note  and  the  com- 
mencement of  this  action,  the  statute  would  have  been  a  complete 
bar  to  any  action  .on  the  note.    More  than  five  years  had  elapsed 
after  the  payment,  and  before  the  suit.     Still  again,  it  is  settled  by 
the  decision  of  this  court,  that  the  answer  in  the  garnishee  pro- 
ceedings, though  in  some  sense  an  acknowledgment  of  the  debt, 
yet  being  one  made  to  a  mere  stranger,  and  not  to  the  creditor,  or 
to  any  one  acting  for  or  representing  him,  does  not  avoid  the  bar 
of  the  statute.     Sibert  v.  Wilder,  16  Kans.  176.     And  again,  so 
long  as  the  statute  does  not  bar  a  recovery  on  the  note,  it  does  not 
a  foreclosure  of  the  mortgage.    We  are  aware  of  the  fact  that  in 
some  States  a  distinction  is  drawn  between  the  note  and  mortgage, 
and  that  a  foreclosure  of  the  latter  may  be  barred  even  when  a 
recovery  on  the  note  is  not.    And  this  in  States  such  as  California, 
where  the  note  is  the  principal  thing  and  the  mortgage  only  a 
lecnrity  for  the  note.     Wtiod  Y.  Goadfellow,  43  Oal.  185.    We  are 
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not  now  considering  the  case  of  a  reviyor  of  the  note  by  paymeat, 
promise,  or  acknowledgment;  but  refer  simply  to  those  cases  in 
which  the  note  never  has  been  barred.  In  such  cases  we  hold  that 
the  mortgage  liyes  as  long  as  the  note  it  was  given  to  secure;  that 
as  no  separate  action  can  be  maintained  on  the  mortgage,  inde- 
pendent of  the  debt  secured  by  it,  so  there  is  no  separate  applica- 
tion of  the  statute  to  it.  This  is  scarcely  questioned  where  the 
mortgagor  and  promisor  are  the  same,  and  the  mortgaged  premiseB 
remain  the  property  of  the  mortgagor;  but  it  is  claimed  that  a 
conveyance  of  the  mortgaged  premises  changes  the  operation  of 
the  statute,  and  that  the  grantee  may  successfully  plead  the  statute 
to  prevent  a  foreclosure,  when  his  grantor,  the  mortgagor  and 
promisor,  cannot,  to  prevent  a  personal  judgment  on  the  note. 
But  if  a  payment  on  the  note  before  the  conveyance  keeps  the 
mortgage  alive  while  the  premises  remain  the  property  of  the  mort- 
gagor, why  should  it  not  continue  to  have  the  same  effect  after  the 
title  has  passed  to  his  grantee  ?  Note  and  mortgage  are  separate 
and  distinct  instruments  no  more  after  the  conveyance  than  before. 
The  relation  of  each  instrument  to  the  other  is  the  same,  after  as 
before.  One  is  principal  and  the  other  is  security.  By  the  con- 
veyance, other  parties  become  interested  in  the  mortgaged  prem- 
ises; 60  they  do  by  the  death  of  the  mortgagor;  but  in  each  case 
the  interest  is  subject  and  subordinate  to  the  mortgage.  By 
indorsement  or  guaranty,  other  parties  may  become  interested  in 
the  note;  but  this  does  not  affect  the  relation  of  the  note  to  the 
mortgage,  or  cause  the  statute  to  bar  the  note  when  it  does  not  the 
mortgage.  This  question  was  before  us  in  the  recent  case  of 
Waterso7i  v.  Kirkwood,  17  Eans.  9,  13,  14,  in  which  we  took  occa- 
sion to  express  our  dissent  to  the  views  of  the  California  court  as 
announced  in  Wood  v.  Ooodfellow,  supra.  See,  also.  Palmer  t. 
Butler,  36  Iowa,  576;  Clinton  Co.  v.  CoZy  37  id.  670;  Heyer  v. 
Pruyny  7  Paige's  Ch.  465;  Hughes  v.  Edwards,  9  Wheat  490. 

Again,  when  the  note  is  barred,  the  mortgage  is  also  barred,  and 
a  grantee  of  the  mortgagor  may  interpose  his  defense  to  an  action 
to  foreclose  the  mortgage,  whether  the  mortgagor  does  or  not  He 
may  protect  the  property  conveyed  to  him  by  a  plea  of  the  statute, 
as  to  any  lien  sought  to  be  charged  against  it.  He  cannot,  of 
course,  interpose  the  plea  beyond  the  extent  of  his  interest,  and 
therefore  only  to  prevent  a  foreclosure.  In  the  ease  of  Chsier  v. 
Brown,  23  Oal.  142,  the  court  decided  that  a  **  parohaser  of  an 
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estate,  subsequent  to  the  mortgage^  may  intervene  and  plead  the 
statute;"  and  further,  "  when  the  debt,  to  secure  which  a  mort- 
gage is  given,  is  barred  by  the  statute  of  limitations,  the  mortgage 
is  also  barred,  and  if  an  action  is  brought  to  foreclose  it,  one  who 
has  purchased  or  acquired  a  lien  on  the  property  subsequent  to  the 
mortgage  has  a  right  to  intervene  in  the  action  and  plead  the 
statute  of  limitationf."  Also,  the  case  of  Grattoii  v.  WigghiSy  23 
Cal.  16,  where  the  rights  of  a  subsequent  grantee  are  more  clearly 
set  ont,  as  follows:  "In  an  action  to  recover  judgment  for  the 
amount  of  a  debt  secured  by  mortgage  on  real  estate,  and  also  to 
foreclose  the  mortgage,  the. grantees  of  the  mortgagor,  parchasers 
subsequent  to  the  execution  of  the  mortgage,  have  a  right  to  plead 
the  statute  of  limitations  as  to  that  part  of  the  claim  of  the  plain- 
tiff which  asks  for  a  decree  foreclosing  the  mortgage  and  a  sale  of 
the  mortgaged  premises."  Also,  see  to  the  same  point,  Lordy, 
Morris.  18  CaL  482,  490;  McCarthy  v.  White,  21  id.  495;  Low  v. 
Alletu  26  id.  141;  Lent  v.  Shear,  id.  361;  Wood  wVoodfellow,  43 
id.  185;  Harris  v.  Mills,  28  111.  44;  Pollock  v.  Maiso7i,  41  id.  516; 
Medley  v.  Elliott,  62  id.  532. 

Once  more:  Wlien  the  note  is  barred,  the  mortgage  is  also  barred, 
and  no  subsequent  payment,  promise,  or  acknowledgment  can 
revive  the  mortgage  as  to  property  which  the  mortgagor  has  prior 
thereto  conveyed  to  a  third  party.  Whenever  the  mortgage  is 
barred,  the  property  is  free  from  the  lien.  It  is,  as  respects  the  mort- 
gage, as  though  the  latter  had  never  existed.  If,  therefore,  the 
mortgagor  no  longer  owns  the  property,  he  cannot  impose  a  burden 
upon  it  —  his  power  to  bind  the  property  has  ceased.  He  is  as 
powerless  over  it  as  though  he  had  never  owned  it.  He  can  revive 
the  note,  as  he  could  give  a  new  note,  for  no  rights  but  his  own  are 
involved.  He  can  revive  the  old  mortgage  just  so  far  and  so  far 
only  as  he  could  give  a  new  mortgage,  and  that  is,  to  bind  his  own 
property.     Day  v.  Baldzoin,  34  Iowa,  380. 

Still  further  wo  remark,  that  the  acceptance  of  a  deed  which  in 
terms  provides  that  the  grantee  shall  pay  off  a  certain  incumbrance, 
is  an  undertaking  by  the  grantee  to  pay  the  incumbrance,  and  an 
undertaking  wliich  may  be  appropriated  by  the  holder  of  the 
incumbrance,  and  upon  which  he  may  maintain  an  action.  Corbett 
V.  Waterman,  11  Iowa,  87;  Botaen  v.  Kurtz,  37  id.  240;  Ross  v. 
Kinniso7i,  38  id.  397;  Laicrence  v.  Fax,  20  N.  Y.  268;  Thorp  v. 
Keohik  Coal  Co.,  48  Iowa,  253;  Burr,  Admz,  v.  Beers,  24  N.  Y.  178. 
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The  rale  is  thus  stated  by  the  assistant  vice-chancellor  in  Blyer 
y.  Monholland,  2  Sandf.  Ch.  478:  ''The  obligation  is  not 
enforced  as  being  made  by  MonhoUands  to  the  complainant  for  the 
payment  of  Fitzrandolph's  debt,  but  as  a  promise  by  M.  to  Fitz- 
randolph  to  pay  him  92,500  by  paying  that  sum  to  the  complainant 
in  discharge  of  his  debt,  which  promise  the  complainant,  as  the 
mortgage-creditor  of  Fitzrandolph,  is  equitably  entitled  to  lay  hold 
of  and  enforce."  And  the  law  courts  have  since  then  held  that  a 
legal  action  might  be  maintained  by  the  holder  of  the  security. 
Lawrencev.  Ibx,  20  N.  Y.  268;  Anthony  v.  Herman,  14Kans.  494. 
Such  an  undertaking  is  a  contract  in  writing,  and  the  statute  of 
limitations  does  not  begin  to  run  upon  such  a  contract  until  the 
execution  of  the  deed.  Nor  is  it  material  that  this  contract  is  not 
signed  by  the  grantee.  The  acceptance  of  the  deed  makes  it  a  con- 
tract in  writing  binding  upon  the  grantee,  just  as  the  acceptance  by 
a  lessee  of  a  lease  in  writing  signed  by  only  the  lessor  makes  it  a 
written  contract  binding  upon  such  lessee;  and  suit  can  be  insti- 
tuted upon  it,  and  the  same  rights  maintained,  as  though  it  were 
also  signed  by  the  grantee.  And  it  is  not  to  be  considered  as  a 
mere  promise  or  acknowledgment,  as  named  in  the  exceptions  to 
the  statute  of  limitations,  and  therefore  to  be  signed  by  the  party 
to  be  charged.  Those  exceptions  apply  to  debts  already  existing 
against  the  parties  sought  to  be  held,  and  aim  to  continue  in  force 
prior  liabilities.  But  the  grantee  in  such  a  deed  was  not  liable 
before  its  execution.  His  liability  dates  from  that  That  is  the 
first  contract  he  has  made,  the  first  obligation  he  has  assumed.  At 
that  time,  therefore,  as  to  him,  the  statute  first  commences  to  run. 
Nor  is  he  discharged  by  the  fact  that  the  debt  as  to  the  original 
debtor  has  since  his  promise  become  barred  by  the  statute  of  limita- 
tions. For  his  contract  is  an  original,  absolute  promise  to  pay  the 
debt,  and  not  a  mere  contract  of  indemnity,  and  to  save  the  original 
debtor  harmless.  The  creditor  may  ignore  the  original  debtor 
entirely,  and  proceed  directly  and  solely  upon  this  promise.  The 
grantee  is  not  simply  a  surety.  His  promise  is  not  to  see  that  the 
original  debtor  pays,  or  to  pay  if  he  don't.  But  it  is  a  direct,  abso- 
lute and  unconditional  promise  to  pay  the  debt  to  the  creditor. 
Even  where  there  has  been  only  a  guaranty  of  payment,  it  has  been 
decided  that  the  statute  did  not  commence  to  rnn  as  to  the  guar- 
antor until  the  date  of  his  guaranty.  Thomas  v.  Croff,  2  Bich. 
(8.  C.)  113;    Cruger  v.  Daniel,  8  TJ.  S.  Digest  (Abbott's  Rev.),  790, 
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or  1  McMuUan's  (S.  C.)  Ch.  157.  Upon  the  same  principle,  and  by 
the  same  reasoning,  it  would  seem  to  be  clear,  that  where  the  deed 
6}>ecifies  that  it  is  made  subject  to  a  certain  mortgage,  an  accept- 
ance of  a  deed  is  an  undertaking  that  to  the  extent  at  least  of  the 
value  of  the  granted  premises  the  grantee  shall  pay  the  mortgage. 
Or,  in  other  words,  it  is  an  agreement  by  the  grantee  that  the 
granted  premises  shall  be  used  so  far  as  may  be  necessary  to  dis- 
charge and  pay  the  mortgage.  And  as  in  the  case  last  suggested, 
and  for  the  reasons  there  given,  the  statute  begins  to  run  only  from 
the  execution  of  the  deed. 

We  think  the  written  agreement  signed  by  Schmucker  &  McCon- 
nell  should  have  been  received  in  evidence.  It  was  a  written  agree- 
ment to  pay  this  note  and  mortgage,  or  at  least,  to  pay  a  certain 
amount  thereon.  It  recited  an  ample  consideration  therefor,  was 
executed  less  than  five  years  before  the  commencement  of  the 
action;  and  under  the  decision  in  Anthojiy  v.  Herman,  supra,  we 
fail  to  see  any  valid  objection  to  its  admission.  The  evidence  of 
an  onil  agreement  was  of  no  value,  for  it  placed  such  agreement 
more  than  three  years  prior  to  the  commencement  of  the  action. 
Other  objections  might  also  be  presented  to  it. 

It  does  not  follow  that  the  case  is  to  be  considered  here  as  though 
the  written  agreement  had  been  received  in  evidence,  for  though 
the  court  erred  in  not  admitting  it,  yet  non  constat,  that,  if  admit- 
ted, no  valid  defense  to  it  could  have  been  offered.  The  error  ^s 
righted  by  remanding  the  case  for  a  new  trial,  and  not  by  consider- 
ing the  testimony  as  really  in  the  case.  For  instance,  suppose  a 
tax  deed  were  offered  in  evidence,  objections  made  to  it  as  void 
upon  the  face,  and  sustained.  This  court  on  review,  if  it  held  the 
deed  prima  facie  valid,  should  not  dispose  of  the  case  as  though 
the  objections  had  been  overruled  and  the  deed  admitted,  for  if 
admitted  the  o2)posing  party  might  have  shown  that  it  was  void 
because  prior  to  any  sale  the  taxes  had  actually  been  paid.  In 
otlier  words,  a  party  by  objecting  to  the  admission  of  testimony 
does  not  waive  all  defense  he  may  have  to  the  testimony  if  admit- 
ted. We  notice  that  some  of  the  authorities  cited  bv  counsel  for 
defendant  in  error  seem  to  sustain  their  claim,  but  we  are  not  pre- 
pared to  assent  to  it. 

We  think  that  upon  the  record,  as  it  now  stands  before  us,  no 
decree  of  foreclosure  and  sale  should  have  been  entered  as  to  the 
entire  property,  but  only  as  to  the  undivided-half  conveyed  to 
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Schmacker^  and  for  the  satisfaction  of  one-half  the  debt.  The 
judgment  will  therefore  be  reversed,  and  the  case  remanded  for  a 
new  trial,  unless  the  defendant  in  error  shall  consent  to  a  modifi- 
cation of  the  decree  in  accordance  with  the  views  herein  expressed, 
such  consent  to  be  filed  in  the  District  Court  within  thirty  days 
after  the  receipt  of  the  mandate  in  this  case.  Any  error,  if  error 
there  be,  in  the  decree,  as  to  redeny)tion,  can  be  corrected  in  the 
sabseqaent  trial  and  decree,  or  after  the  filing  of  the  consent. 

Jv4gfMnt  rw$r90i. 


Basure  v.  Habt. 

0&  Kans.  MO.) 
Exemption  from  execution, 

A  statute  exempted  from  ezecation  and  attachment,  in  addition  to  caitaia 
specified  articles,  *'all  other  household  furniture"  of  the  debtor,  the  head  of 
a  family,  not  exceeding  in  value  five  hundred  dollars.  The  debtor  had  leisa 
than  that  value  of  household  goods  of  every  kind.  Held^  that  all  was  exempt 
although  not  at  all  necessary  for  his  and  his  family^s  personal  use,  but  kept 
merely  for  the  use  of  boarders  and  guests  for  hire. 

rpHE  opinion  states  the  case. 

C,  S.  Bomman  and  J.  G,  Waters^  for  plaintiff  in  error. 
Nichols  £  Greene,  for  defendant  in  error. 

Valentine,  J.  The  defendant  in  error  brought  this  action  in 
the  court  below  against  the  plaintiff  in  error  on  a  promissory  note, 
and  procured  an  order  of  attachment  upon  the  sixth,  seventh,  and 
eighth  statutory  grounds,  which  order  of  attachment  was  levied  on 
lot  10,  in  block  43,  in  the  city  of  Newton,  and  also  upon  certain 
personal  property.  Afterward  the  plaintiff  in  error  moved  to  dis- 
solve and  discharge  the  attachment,  first,  because  the  facts  stated 
in  the  affidavit,  upon  which  the  attachment  was  issued,  were  not 
true;  and  second,  because  all  of  said  property  was,  under  the  law, 
exempt.  Said  motion  was  based  upon  the  affidavit  of  the  plaintiff 
in  error,  and  the  papers  in  the  case.  Other  affidavits  were  also 
filed  by  both* parties.     The  motion  was  heard  by  the  judge  below  at 
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chambers,  and  he,  after  taking  the  matter  under  advisement,  dis- 
charged said  attachnient  as  to  said  real  estate,  and  sustained  it  as 
to  the  personal  property.  The  plaintiff  in  error  now  complains  that 
the  court  below  erred  in  refusing  to  discharge  tlie  attachment  as  to 
the  personal  proixjrty.  And  whether  the  court  below  did  so  err  or 
not,  is  the  only  question  now  presented  in  the  ciise. 

[Omitting  some  immaterial  remarks.] 

But  there  is  another  question  in  the  case.  Was  the  property 
exempt  from  said  attachment  ?  This  question  <le])e!Hl.s  upon  the 
following  facts  :  The  defendant  below  was  the  head  of  a  family,, 
which  consisted  of  himself,  his  wife  and  one  child.  He  with  his- 
family  kept  a  hotel,  or  public  boarding-house,  at  Xewton,  and  all 
resided  in  said  hotel.  They  had  $432.15  worth  of  household  goods,. 
which  they  used  in  said  hotel  for  their  own  accommodation  and 
for  the  accommodation  of  their  guests  aiid  boarders.  This  was 
more  of  such  goods  than  they  actually  needed  for  their  own  accom- 
modation, but  not  more  than  they  needed  in  their  business.  Of 
this  property  1336.30  worth  was  attached  iu  this  action,  and  the 
remainder  thereof,  to  wit,  $95.85  worth,  was  left  with  the  defend- 
ant by  the  oflBcer,  as  being  exempt.  The  defendant  did  not  own  or 
have  any  other  household  goods,  or  household  furniture.  Our  stat- 
ute provides  among  other  things,  that —  i 

"  Every  jierson  residing  in  this  State,  and  being  the  head  of  a 
family,  shall  hav^,  exempt  from  seizura  and  sale  upon  any  attach- 
ment, execution,  or  other  process  issued  from  any  court  in  this 
State,  the  following  articles  of  personal  property  :  *  ♦  *  fourth 
all  tlie  wearing  apparel  of  the  debtor  and  his  family  ;  all  beds,  bed- 
steads, and  bedding  used  by  the  debtor  and  his  family;  one  cook- 
ing-stove and  appendages,  and  all  other  cooking  utensils,  and  all 
other  stoves  and  appendages  necessary  for  the  use  of  the  debtor  and 
his  family ;  one  sewing-machine,  all  si)inning  Avheols  and  looms, 
and  all  other  implements  of  industry,  and  all  other  household  fur- 
niture not  herein  enumerated,  not  exceeding  in  value  five  hundred 
dollars."    Gen.  Stat.  473,  §  3. 

The  words,  **all  other  implements  of  industry,"  evidently  mean  in 
this  connection  all  other  household  implements  of  industry  or  all 
other  implements  of  industry  pertaining  to  the  house,  such  as  sewing- 
machines,  spinning  wheels,  looms,  etc.  The  words,' 'all  other  house- 
hold furniture,'*  explain  themselves.  The  word  ''  furniture"  is  a  com- 
prehensive term,  embracing  about  every  thing  with  which  a  house  or 
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any  thing  else  is  or  can  be  furnished.  In  this  connection  it  evi- 
dently means,  every  thing  with  which  the  residence  of  the  debtor  13 
furnished.  Now  the  defendant  in  this  case  had  less  than  $500  worth 
of  household  goods  of  every  kind  and  description.  Therefore,  they 
must  all  havo  been  exempt  under  the  statute.  While  we  think  that 
it  is  necessary  that  goods,  in  order  to  be  exempt  under  subdivision 
4  of  section  3  of  the  exemption  law,  must  be  so  connected  with  the 
residence  of  the  debtor  that  they  may  be  denominated  his  house- 
hold goods,  yet  we  do  not  think  that  it  is  necessary  that  they  should 
all  be  in  actual  and  personal  use  all  the  time  by  members  of  the 
debtor^s  family,  or  that  they  be  actually  necessary  for  such  use.  See 
Manna?i  \.  Merr if t,  11  Allen  (Mass.),  582.  They  may  be  pictures 
hung  upon  the  walls,  or  other  furniture,  or  mere  ornaments,  or 
bedroom  furniture  for  visitors  only,  or  bedroom  furniture,  table- 
ware, etc.,  for  paying  guests,  or  boarders,  etc.  In  this  State  a  man 
must  not  give  credit  to  another  on  account  of  any  supposed  security 
furnished  by  his  debtor's  household  goods,  unless  these  household 
goods  should  be  immensely  valuable,  or  unless  the  creditor  takes 
some  specific  lien  thereon,  such  as  a  mortgage,  pledge,  etc.  It 
would  seem  that  the  goods  attached  in  this  case  ought  to  be  worth 
more  than  $330.30,  but  still  that  is  just  what  the  evidence  showed 
they  were  worth.  We  think  they  were  all  exempt  fromsjiid  attach- 
ment, and  therefore  the  order  of  the  judge  of  the  court  below  re- 
fusing to  discharge  the  attachment  as  to  the  personal  property 
must  be  reversed,  and  the  cause  remanded,  with  the  order  that  said 
goods  be  released  from  the  attachment. 


Powell  v.  Powell. 


(18  Kans.  STL) 
Divorce  —  impotence  subsequent  to  marriage  —  insanity  —  decree. 

Insanity  arising  subsequent  to  marriage  is  not  a  cause  for  divorce,  nor  i«  im- 
potency  or  cruelty  resulting  from  such  insanity. 

Impotency  arising  after  marriage  is  no  ground  of  divorce. 

Although  a  judgment  annulling  a  marriage,  void  on  account  of  the  insanitT 
of  one  of  the  contracJting  parties  at  the  time  of  marriage,  is  unnecessary, 
yet  it  will  be  supported,  as  conducive  to  good  order  and  decorum,  and  the 
peace  and  conscience  of  the  complainant,  especially  when  the  action  hii 
been  prosecuted,  tried,  and  decided  as  one  for  divorce.*  • 

See  Tomppert'8  Err's  v.  Tompi)€rU  ante,  197. 
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A  CTION  for  divorce.    The  opinion  states  the  case; 

ffuicMngs  £  Denison,  for  plaintiff. 
John  C.  Carpenter,  for  defendant. 

HoRTON,  C.  J.  An  action  was  commenced  in  January,  1875,  in 
the  District  Court  of  Neosho  county,  by  Margaret  Powell  to  obtain 
a  divorce  from  James  L.  Powell.  The  causes  alleged  in  the  peti- 
tion were  the  impotency  of  the  defendant,  and  extreme  cruelty  on 
his  part  toward  the  plaintiff.  The  petition  also  stated  that  the 
defendant  was  at  the  time  of  the  marriage,  and  at  the  time  that 
the  plaintiff  contracted  to  marry  the  defendant,  afflicted  with  in- 
sanity, which  then  and  long  after  tlie  marriage  was  wholly  un- 
known to  the  plaintiff ;  that  the  defendant  had  continued  insane 
from  the  time  of  the  marriage  to  the  commencement  of  the  action, 
and  that  his  insanity  had  continually  grown  worse ;  that  on  or 
about  June  11,  1872,  he  was  committed  to  the  insane  asylum  at 
Osawatomie,  and  had  since  that  time  been  confined  in  the  asylum. 
Service  of  the  summons  was  made  on  the  guardian  of  the  defend- 
ant, in  pursuance  of  sec.  36  of  ch.  60,  Gen.  Stat.  657.  No  answer 
was  filed,  and  on  proof  offered,  the  90urt  entered  a  decree  of  di- 
vorce releasing  the  parties  from  the  obligations  of  the  marriage, 
giving  the  custody  of  the  children  born  in  wedlock  to  the  plain- 
tiff, and  adjudging  that  the  plaintiff  should  have,  enjoy,  and  possess, 
as  alimony,  certain  real  estate  with  the  right  to  sell  the  same  at 
her  pleasure.  Eleven  months  af  tei'ward,  a  motion  was  made  by 
James  L.  Powell,  by  his  counsel  John  C.  Carpenter,  Esq.,  to  va- 
cate and  set  aside  the  judgment,  as  wholly  void,  because  the  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
On  29th  December,  1875,  the  court  sustained  the  motion,  and 
ordered  an  entiy  to  be  made  that  the  judgment  should  be  set  aside 
as  void,  and  held  for  naught.  To  this  action  of  the  court  the 
plaintiff  excepted,  and  asks  that  it  be  reversed. 

Under  the  allegations  in  the  petition,  we  must  assume  that  the 
defendant  was  insane  at  the  time  of  the  alleged  acts  of  cruelty, 
and,  as  a  sequence,  was  mentally  incapable  of  knowing  what  he 
did.  Under  such  circumstances,  on  very  familiar  principles,  he 
could  not  be  held  responsible  for  his  acts,  and  we  do  not  think  the 
acts  thus  committed  a  sufficient  cause  of  divorce.  As  insanity 
itself,  after  marriage,  is  no  cause  for  a  divorce,  nothing  which  is  a 
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consequence  of  it  can  be.  The  counsel  for  plaintiff  do  notdispate 
this  conclusion,  but  insist  that  the  petition  should  be  so  construed 
tliat  the  defendant  had  lucid  intervals,  and  that  thereupon,  proof 
was  introduced  that  the  defendant  was  sane  at  the  commission  of 
the  acts  complained  of.  Unfortunately  for  this  theory,  there  is 
no  room  for  this  construction.  The  allegations  in  the  petition  are 
broad  and  sweeping.  It  is  asserted  "  that  the  defendant  was  at 
the  time  of  the  marriage,  and  has  continued  to  be,  and  still  remains 
insane,  and  that  his  insanity  has  continually  grown  worse."  The 
extreme  cruelty  alleged,  occurred  June  1,  1872,  and  ten  days 
afterward  the  defendant  was  taken  to  the  insane  asylum.  If  the 
defendant  had  lucid  intervals,  and  committed  any  act  for  which 
he  was  responsible  during  such  times,  upon  which  a  decree  of  di- 
vorce could  be  based,  the  petition  should  have  so  stated.  In  the 
absence  of  any  such  allegations,  we  cannot  presume,  against  the 
averment  to  the  contrary,  that  the  defendant  was  sane  at  the  com- 
mission of  the  alleged  acts  of  cruelty.  The  petition  excludes  the 
idea. 

Counsel  for  plaintiff  admit  that  the  statements  concerning  im- 
potency  set  forth  in  the  petition  are  insufficient,  and  should  be 
treated  as  surplusage  ;  hence,  we  need  only  say,  as  to  that  alleged 
cause  for  divorce,  that  our  statute  in  that  regard  is  to  be  inter- 
preted in  harmony  with  the  common  law  ;  and  when  the  legisla- 
ture enacted  that  a  divorce  might  be  granted  for  impotency,  it  was 
intended  that  the  impotence  must  have  existed  at  the  time  of  the 
marriage.  If  a  person  should  become  impotent  after  marriage, 
the  marriage  is  good,  and  no  ground  of  divorce  exists  therefor. 
Such  is  the  universal  doctrine. 

The  only  serious  question  in  this  case  is,  the  effect  of  the  aver- 
ments of  the  insanity  of  the  defendant  at  the  time  plaintiff  con- 
tracted to  marry  him,  his  insanity  at  the  date  of  such  marriage, 
and  the  continuance  of  such  insanity.  The  marriage  of  an  insane 
person  is  absolutely  void,  by  reason  of  the  want  of  capacity  of  such 
a  party  to  contract ;  and  in  this  case,  if  the  allegations  in  the  peti- 
tion are  true,  the  marriage  of  the  plaintiff  and  defendant  was  null 
and  void,  and  has  never  since  obtained  any  validity,  because  the 
defendant  has  never  been  in  any  mental  condition  to  ratify  or  con- 
summate it  Not  only  was  there  no  marriage  dejure,  but  it  would 
also  be  a  misnomer  to  call  it  a  marriage  de  facto,  although  law- 
writers  thus  frequently  designate  it.    It  was  a  nullity^  and  the 
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plaintiff  is  in  no  way  boand  to  defendant  by  any  marriage  relation. 
The  concurring  assent  of  the  two  minds  was  wanting.    The  plaintiff 
18  as  free  from  the  defendant  as  if  the  court  below  had  pronounced 
a  decree  of  nullity,  as  no  judgment  was  necessary  to  restore  the 
parties  to  their  original  rights.     The  fitness  and  propriety  of  a 
judicial  decision  pronouncing  the  nullity  of  such  a  marriage  is 
supported^  because  conducive  to  good  order  and  decorum,  and  to 
the  peace  and  conscience  of  the  party  seeking  it.     Weighiman  v. 
Weiffhf/nan,  4  Johns.  Ch.  343 ;  Rawdon  v.  Rawdon,  28  Ala.  565. 
Another  reason  why  a  judicial  determination  of  such  a  marriage 
ought  to  be  sanctioned  is,  that  an  opportunity  should  be  given, 
when  the  evidence  is  obtainable  and  the  parties  living,  to  have  the 
proof  of  such  marriage  being  void  preserved  in  the  form  of  a  judi- 
cial record,  so  that  it  cannot  be  disputed  or  denied.     But  in  the 
case   at  bar,  the  cause  was  prosecuted,  tried  and  decided,  as  a 
"  divorce  suit"  under  the  provisions  of  the  Code.    This  is  more 
apparent  when   we  fully   examine   the  record.      Permission   was 
obtained  to  amend  the  petition,  and  two  statutory  causes,  for  which 
divorces  are  granted,  were  inserted  ;  the  maiden  name  of  the  plain- 
tiff was  omitted  ;  the  jietitiou  was  verified  ;  the  children's  names 
were  set  forth,  with  the  surname  of  the  defendant ;  the  real  estate 
of  the  defendant  was  specifically  described,  and  in  the  prayer  for 
relief  the  court  was  asked  to  grant  a  divorce,  to  divide  the  I'eal 
estate,  to  give  $3,000  as  alimony,  and  to  award  the  custody  of  the 
children  to  plaintiff.     The  court  in  rendering  judgment  granted 
all  the  relief  prayed  for,  but  instead  of  dividing  the  real  estate, 
decreed  all  of  it  as  alimony  to  the  plaintiff,  who  has  assumed  and 
retained  the  name  of  the  defendant.    Under  the  particular  circum- 
stances of  this  case,  we  cannot  construe  the  action  as  one  prose- 
cnted  to  have  the  void  Carriage  pronounced  a  nullity,  and  that 
therefore  the  action  of  the  court  below,  in  vacating  and  setting 
aside  the  judgment  for  being  void,  was  not  erroneous. 

It  is  immaterial  whether  the  defendant,  or  his  attorney,  had  the 
right  to  appear  and  make  such  motion  or  not.  If  the  judgment 
was  void,  no  injury  resulted  to  the  plaintiff  from  the  order  of  the 
court ;  and  holding  the  judgment  void,  we  cannot  interfere  with 
the  action  of  the  District  Court.  If  the  judgment  in  this  case  could 
be  construed  as  a  decree  annulling  a  void  marriage,  so  much  of  the 
judgment  as  awards  alimony  to  the  plaintiff  would  be  nugatory. 
We  view  the  case  as  the  court  below  considered  it,  and  treat  it  as 
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that  court  treated  it^  simply  as  an  action  for  divorce  and  alimoDv, 
under  the  provisions  of  the  Code.  Any  other  construction  by  us 
would  be  grossly  unjust  to  all  the  parties  to  the  proceeding,  and 
especially  so  to  the  plaintiff.  It  is  doubtful  whether  the  plaintiff 
would  be  willing  to  accept  the  original  judgment  attempted  to  be 
rendered,  if  she  was  fully  acquainted  with  the  consequences  which 
would  result  if  we  were  to  hold  the  judgment  valid  so  far  as 
determining  the  marriage  void  ah  initio  by  reason  of  the  insanity 
of  the  defendant.  A  sentence  of  nullity  like  this  would  strip  her 
of  all  alimony,  deprive  her  of  all  interest  in  the  property  of  defend- 
ant, and  bastardize  her  children.  We  make  these  last  remarks 
more  freely,  because  the  counsel  for  the  plaintiff  in  this  court  state 
in  their  brief  "  that  they  first  became  connected  with  thecase  after 
the  filing  of  the  motion  to  vacate  the  judgment,  and  hence  are  not 
responsible  for  the  pleadings." 

If,  upon  full  consideration,  the  plaintiff  still  wishes  to  end  the 
mesalliance  between  herself  and  the  defendant  bv  a  sentence  of 
nullity  declaring  void  the  marriage  for  want  of  sufficient  mental 
capacity  of  the  defendant,  with  consent  of  the  court  below,  she  can 
amend  her  petition,  and  prosecute  the  suit  to  final  judgment,  or  she 
may  disregard  the  proceedings  had  and  commence  de  novo.  Section 
648  of  the  Code  (Gen.  Stat.,  p.  759)  does  not  in  any  manner  restrict 
the  plaintiff  from  prosecuting  or  instituting  her  action  to  annul  a 
void  marriage.  Said  section  applies  only  to  incapables,  who  are 
unable  to  contract  marriage  from  want  of  age,  or  understanding. 
Independently  of  the  provisions  relating  to  divorce,  the  District 
Court  has  full  jurisdiction  to  afford  the  plaintiff  requisite  relief.  If 
she  wishes  no  judicial  determination  of  the  question,  and  the 
defendant  was  insane  at  the  time  of  the  marriage,  and  has  had  no 
lucid  intervals  since,  she  may  treat  such  marriage  as  wholly  void. 
So,  it  is  not  correct,  as  the  counsel  for  plaintiff  suggest  in  their 
brief,  that  if  this  judgment  is  not  upheld  the  unfortunate  plaintiff 
has  no  relief. 

The  order  of  the  District  Court  in  vacating  the  said  judgment 
will  be  affirmed. 

All  the  justices  concurring. 

Judgment  affirmed. 
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PramUttory  note  —  stipulation  in,  to  pay  costs  of  stiit  —  diligence  in  notifying 

protest. 

A  negotiable  promissory  note  is  not  rendered  non-negotiable  by  the  insertion 
of  a  provision  for  payment  of  costs  of  any  suit  thereon,  including  reasonable 
attorney  fees.* 

A  note  was  duly  protested  at  Topeka  on  August  5th,  and  the  bankers,  who 
held  the  note  for  collection,  mailed  notice  thereof  on  that  day  to  the  owners 
at  Fort  Scott.  The  latter,  on  receiving  the  notice  on  the  7th,  mailed  notice 
to  the  indorser  at  Atchison,  who  received  it  on  the  10th,  the  9th  being  Bun- 
day.  Held,  a  valid  notification,  although  there  was  a  daily  mail  betweea 
Topeka  and  Atchison,  and  the  parties,  except  the  notary,  knew  the  indorser'a 
reflidence,  and  although  the  exact  hourdof  mailing  and  receiving  the  notices 
and  of  the  closing  of  the  mails  were  not  shown. 

ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
The   plaintiffs  had   judgment,    and   the  defendant  Seaton 
appealed. 

D,  Martial,  for  plaintiff  in  error. 

Everest  it'  Wnggener,  for  defendants  in  error. 

Brbwer,  J.     This  was  an  action  upon  a  promissory  note,  of 
which  the  following  is  a  copy: 

**  $250.00.  Topeka,  Kansas,  June  24,  1874. 

Thirty-nine  days  after  date,  we  promise  to  pay  to  the  order  of 
John  Seaton,  at  the  Topeka  Bank  and  Savings  Institution,  Topeka, 
Kansas,  two  hundred  and  fifty  dollars  with  interest  at  twelve  per 
cent  per  annum  after  due  until  paid.  AUo,  costs  of  collecting, 
including  reasonable  attorney  fees,  if  suit  be  instituted  on  this  fiote. 
Value  received. 

Topeka  Rolling  Mill  Company, 

By  R.  D.  CoLDREN,  Pres'tJ' 

♦  See,  alBO,  Stoneman  v.  Pyle  (35  Ind.  103),  9  Am.  Rep.  637 ;  Oaar  v.  LmiUivtae  Banking 
Co.  (11  Bush,  180),  21  Am.  Rep.  200,  and  note,  213.  Cojitra:  Woods  v.  North  (84  Peniu 
8t.  407),  24  Am.  Rep.  204;  F%nt  Nat,  Bank  v.  Qay  (63  Mo.  33).  21  Am.  Rep.  430. 
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And  the  first  question  presented  is,  whether  this  is  a  negotiable 
note.  And  the  claim  is,  that  because  of  tlie  stipulation  for  pay- 
ment of  costs  of  collection,  and  attorney  fees,  the  amount  doe 
on  the  paper  is  uncertain,  while  both  the  common  law  and  the 
statute  define  negotiable  paper  as  drawn  for  a  *^8um  or  sums  of 
money  certain."  Story  on  Prom.  Notes,  §  1;  Gen.  Stat,  §  1,  p. 
114.  This  claim  cannot  be  sustained.  The  amount  doe  at  the 
maturity  of  the  paper  is  certain,  and  the  only  uncertainty  is  in  the 
amount  which  shall  be  collectible  in  case  the  maker  defaalts  at  the 
maturity  of  the  paper  in  his  promise  to  pay,  and  the  holder  is 
driven  to  the  necessity  of  instituting  a  suit  for  collection,  and  then 
only  as  to  the  expenses  of  such  collection.  In  the  case  of  Sperry  y. 
Harr,  32  Iowa,  184,  the  stipulation  in  the  note  waa:  "If  not  ptid 
when  due,  and  suit  is  brought  thereon,  I  hereby  agree  to  pay  col- 
lection and  attorney  fees  therefor ; "  and  the  note  was  held  to  be 
negotiable.  The  court  says  in  the  opinion:  **The  agreement  for 
the  payment  of  attorney  fees  in  no  sense  increased  the  amount 
of  money  which  was  payable  when  the  note  fell  due,  and  we  are 
unable  to  see  that  it  rendered  that  amount  uncertain  in  the  least 
degree.  It  simply  imposed  an  additional  liability  in  case  suit 
should  be  brought;  and  such  liability  did  not  become  absolute 
until  an  action  was  instituted.  This  agreement  relates  rather  to 
the  remedy  upon  the  note,  if  a  legal  remedy  be  pursued  to  enforce 
its  collection,  than  to  the  sum  which  the  maker  is  bound  to  pay. 
It  is  not  different  in  character  from  a  cognovit,  which,  when 
attached  to  promissory  notes,  does  not  destroy  their  negotiability." 
The  same  proposition  is  affirmed  in  Oarr  v.  Louisville  Bank  Co.^ 
11  Bush  (Ky.),  180;  21  Am.  Rep.  209,  in  which  the  court  declares 
that  '*  the  reason  for  the  rule,  that  the  amount  to  be  paid  must  be 
fixed  and  certain,  is  that  the  paper  is  to  become  a  substitute  for 
money;  and  this  it  cannot  be,  unless  it  can  be  ascertained  from  it 
exactly  how  much  money  it  represents.  As  long,  therefore,  as  it 
remains  a  substitute  for  money,  the  amount  which  it  entitles  the 
holder  to  demand  must  be  fixed  and  certain;  but  when  it  is  past 
due,  it  ceases  to  have  that  peculiar  quality,  denominated  negotia- 
bility, or  to  perform  the  office  of  money;  and  hence,  any  thing 
which  only  renders  its  amount  uncertain  after  it  has  ceased  to  be 
a  substitute  for  money,  but  which  in  nowise  affected  it  until  after 
it  had  performed  its  office,  cannot  prevent  its  becoming  negotiaUa 
paper."    Dietrich  v.  Baylie,  23  La.  Ann.  767;  Stoneman  v.  Pgls,  35 
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Ind.  103;  9  Am.  Rep.  637.  Thtit  it  is  no  longer  an  open  question  in 
the  latter  State  is  evident  from  the  cases  of  Wyant  v.  Pottorf,  37 
Ind.  512,  and  Walker  v.  Woolen^  vol.  4,  Cent.  Law  J.  248.  See, 
also,  Dinwnore  v.  DuncaUy  57  N.  Y.  573,  and  Zimmerman  Y.Ander- 
wn,  67  Penn.  St.  421  —  in  which  last  case  a  stipulation  waiving 
appraisement,  stay  of  execution,  etc.,  was  held  not  to  affect  the 
negotiability  of  the  paper.  Bradley  v.  Lill,  4  Biss.  473,  in  which 
the  promise  was  to  pay  a  certain  amount  with  excl)angc,  and  the 
amount  of  the  exchange  not  stated,  and  still  it  was  held  to  be 
negotiable.  And  on  same  point  see  Smith  v.  Kendall,  9  Mich.  241; 
Johnson  v.  Frisbie,  15  id.  285;  Legyett  v.  Jones,  10  Wis.  34;  Guta- 
cap  V.  Woolwise,  2  McLean,  581.  Contra  :  First  National  Bank  v. 
Gay,  63  Mo.  33;  21  Am.  Rop.  430.  It  seems  to  ns,  therefore,  a 
just  conclusion  that  paper  otherwise  negotiable  is  not  rendered 
non-negotiable  by  a  stipulation  for  the  payment  of  costs  of  collec- 
tion, including  attorney  fees,  in  case  suit  is  brought  thereon. 

A  second  proposition  of  the  plaintiff  in  error  is,  that  if  the  note 
be  considered  negotijible,  notice  of  non-payment  w^as  not  given 
within  a  reasonable  time,  so  as  to  charge  the  indorscr.  The  evi- 
dence upon  this  point  showed  that  the  protest  was  made  August 
5th,  and  that  the  said  John  Seaton  did  not  receive  notice  thereof 
until  the  10th;  that  said  John  Seaton  resided  in  Atchison,  Kansas, 
within  the  knowledge  of  all  the  parties  except  the  notary  at 
Topeka  making  protest,  and  was  in  business  there,  and  attended 
the  post-oflBce  two  or  three  times  every  day;  that  Atchison  was 
and  is  the  terminus  of  the  Atchison,  Topeka  &  Santa  Fc  railroad, 
a  daily  mail  route,  and  is  also  the  terminus  of  the  Missouri  Pacific 
(or  Atlantic  &  Pacific)  railroad,  a  daily  mail  route;  that  Topeka  is 
situated  on  said  Atchison,  Topeka  &  Santa  Fe  railroad,  fifty  miles 
from  Atchison;  that  the  notice  to  said  John  Seaton  was  transmitted 
in  the  same  envelope  with  the  certificate  of  protest  to  the  plaintiffs, 
at  Fort  Scott,  where  they  resided,  and  said  notice  was  sent  by  the 
plaintiffs  to  the  said  John  Seaton,  and  that  it  took  two  days  for  a  letter 
to  go  by  mail  from  Topeka  to  Fort  >Scott,  and  two  days  from  Fort 
Scott  to  Atchison,  and  that  said  note  was  placed  in  a  Topeka  bank, 
at  Topeka,  for  collection  and  protest  if  not  paid  when  due,  and  was 
in  said  bank  when  so  due,  and  after  protest  was  returned  to  plain- 
tiffs at  Fort  Scott.  No  question  is  made  upon  the  protest,  pro- 
viding the  note  was  negotiable. 

Upon  this  we  remark,  that  it  rests  upon  the  party  seeking  to 
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charge  an  indorser  to  prove  a  legal  notice.  No  presumptions  arise 
in  his  favor.  It  is  a  question  of  fact,  and  the  onus  prohandi  is 
npon  him.  But  like  any  other  question  of  fact,  it  is  to  be  settled 
upon  the  testimony  as  it  is  given,  and  need  not  be  proved  beyond 
the  possibility  of  mistake.  A  reasonable  construction  must  be 
given  to  the  testimony,  and  reasonable  inferences  may  be  drawn 
from  it.  And  if  from  this  it  appears  that  legal  notice  was  given, 
it  will  be  sufficient,  although  it  at  the  same  time  appears  that  fur- 
ther testimony  more  full,  explicit  and  definite  might  possibly  show 
an  unwarrantable  delay  on  the  part  of  some  one  of  the  varioas 
parties.  We  are  not  to  presume  facts  that  are  not  proven,  and  we 
may  rest  upon  the  testimony  given,  and  any  reasonsible  inferences 
to  be  drawn  from  it.  We  remark  again,  that  where  the  holder  and 
the  party  to  whom  notice  is  to  be  given  reside  at  different  places, 
it  is  generally  sufficient  if  notice  is  sent  by  the  mail  of  the  day 
next  succeeding  the  day  of  dishonor.  Williams  v.  Smith,  2  B.  A 
Aid.  501;  Brai/  v.  Iladueu,  5  M.  &  Selw.  68;  Bank  of  Alexandria 
v.  Swan,  9  Pet.  33.  It  is  sometimes  said  tliat  it  must  go  by  the 
next  practicable  mail;  and  on  the  other  hand,  where  the  mail  of 
the  next  succeeding  day  starts  at  an  unseasonable  hour,  it  will  be 
sufficient  if  it  is  deposited  in  tlie  post-office  at  any  time  on  that 
day,  so  as  to  be  ready  for  the  mail  of  the  succeeding  day.  Our 
statute  says  "  within  a  reasonable  time."  Gen.  Stat.,  p.  115,  §  7. 
What  is  "  a  reasonable  time  "  is  generally  a  question  of  law  for  the 
courts.  Byles  on  Bills,  222.  and  cases  in  note;  2  Greenl.  on  Ev.. 
§  186.  We  are  not  in  this  case  advised  as  to  the  hour  of  the 
departure  of  the  mail  from  Topeka  for  Fort  Scott,  or  from  Fort 
Scott  for  Atchison ;  and  so  no  question  of  the  season ableness  or 
unseasonableness  of  such  hour  is  before  us.  We  can  then  onlv  fall 
back  upon  the  general  rule,  that  the  notice  must  be  deposited  in 
the  post-office  in  time  for  the  mail  of  the  next  succeeding  day. 
In  other  words,  the  protest  having  been  on  the  5th,  the  notice  must 
have  left  Topeka  in  the  mail  of  the  6th,  or  at  least  been  deposited 
in  the  post-office  in  time  for  such  mail.  Again,  the  holder  of  pro- 
tested paper  is  not  obliged  to  give  notice  to  all  prior  parties.  He 
may  simply  give  notice  to  his  immediate  predecessor  on  the  paper, 
and  then  such  predecessor  has  the  same  time  in  which  to  notify 
his  predecessor,  and  so  on.  So  that  Avhere  there  are  many  parties 
to  dishonored  paper,  the  first  indorser  may  not  receive  notice  of 
the  dishonor    for  weeks,   or    months,   thereafter,   and    that   too 
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althoagh  all  the  parties  reside  iu  the  same  vicinity.  In  the  case 
before  us  it  is  entirely  immaterial  whether  the  notary  did  or  did 
not  know  of  the  residenc  of  John  Seaton;  or  whether  said  Beaton 
rcsi«led  nearer  to  Topeka  than  Fort  Scott,  the  residence  of  plain- 
tiffs- EagU  Bank  v.  Hatlmway,  5  Mete.  212;  Triplett  v.  Hunt,  3 
Dana,  128;  Farmer  v.  Rand,  4  Shep.  453;  3  Kent's  Com.  lOG,  and 
note;  2  Greenl.  on  Ev.,  §187;  1  Pars,  on  Notes  and  Bills,  513. 
And  again,  a  banker  or  agent  to  whom  the  paper  has  been  trans- 
mitted for  the  purpose  of  obtaining  acceptance  or  payment,  is,  so 
far  as  the  question  of  notice  is  concerned,  to  be  considered  as 
though  he  were  the  real  holder,  and  his  principal  the  prior  indorser. 
He  may  notify  only  his  principal,  and  such  principal  has  the  same 
amount  of  time  in  which  to  give  notice  to  prior  parties.  1  Am. 
Lead.  Cases,  side  page  394;  2  Greenl.  on  Ev.,  §  187a;  Byles  on  Bills, 
224. 

Now  applying  these  principles  to  the  case,  and  it  was  proper  for 
the  notary  at  Topeka  to  forward  notices  to  plaintiffs  at  Fort  Scott, 
without  mailing  any  directly  to  Seaton,  at  Atchison,  and  whether 
he  did  or  did  not  know  of  Seaton's  place  of  residence.  Xotice 
leaving  Topeka  by  the  mail  of  the  6th  would  reach  Fort  Scott  on 
the  Tth;  leaving  Fort  Scott  on  the  8th,  would  reach  Atchison  on 
tlie  9th.  It  was  received  by  Seaton  on  the  10th.  But  the  9th  was 
Sunday,  so  that  he  received  it  on  the  very  day  that  he  should  have 
received  it,  going  by  the  first  mail,  and  in  the  usual  time.  It  is 
true  that  the  testimony  fails  to  disclose  the  exact  hours  at  which 
the  notice  was  mailed  at  Topeka,  or  at  Fort  Scott;  or  of  the 
departure  of  the  mails  from  those  places  ;  or  of  the  arrival  of  the 
mails  at  Port  Scott,  or  Atchison;  or  the  receipt  of  the  notice  by 
plaintiffs,  or  Seaton.  And  if  all  these  facts  were  disclosed,  it 
might  possibly  appear  that  there  was  either  on  the  part  of  the 
notary  at  Topeka,  or  of  the  plaintiffs  at  Fort  Scott,  such  a  delay 
iu  forwarding  notice  as  would  discharge  the  indorser.  But  upon 
the  testimony  as  it  stands,  we  think  there  was  no  error  in  finding 
that  due  diligence  had  been  used  in  giving  notice.  1  Pars,  on 
Notes  and  Bills,  517,  and  cases  cited  in  note. 

[Omitting  a  question  of  pleading.] 

Upon  the  whole  record  we  see  no  error,  and  the  judgment  will 
be  affirmed. 

Valentine,  J.,  concurring. 

HoRTON,  C.  J.,  not  sitting  in  the  case. 


^ 
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WiCKBRSHAM  V.  CHICAGO  ZiNC  GOMPAKT. 

(18  Kans.  481.) 

CarparatUmi—^ohen  knotoUdge  of  officer  does  not  bind  eowpan'^ — reciOfiinig  ad — 

defective  certification. 

The  general  saperintendent  of  a  corporation  conyejed  to  it,  with  wamaty, 
lands  which  he  had  purchased  in  his  own  interest,  and  which  were  subject  to 
a  lease  executed  by  a  prior  vendor,  of  which  th^  saperintendent  had  actoal 
notice  when  he  purchased,  and  which  was  recorded,  but  not  acknowledged 
and  certified  as  required  by  law.  Held,  (1)  that  the  knowledge  of  the  saper- 
intendent could  not  be  imputed  to  the  corporation,  and  (3)  that  the  record 
was  not  notice  to  the  corporation.* 

THE  opinion  states  the  facts.     The  defendant  had  judgment,  and 
the  plaintiff  brought  the  case  for  review. 

Mc  Comas  £  McKeighan,  for  plaintiffs. 
Blair  £  Hill,  for  defendants. 

HoRTON,  C.  J.  On  the  2d  of  November,  1872,  Wickersham  & 
Keith  made  a  contract  and  mining  lease  in  writing  with  one  Wm. 
A.  Wilkinson,  who  then  occupied  and  claimed  certaiu  real  estate 
under  and  bv  virtue  of  land  contracts  made  and  entered  into  before 
that  time  between  said  Wilkinson  and  the  Mo.  River,  Ft.  Scott  & 
Gulf  Railroad  Co.,  whereby  they  had  a  right  to  mine  coal  on  sai^ 
land,  and  to  erect  such  houses  or  shelters  on  the  land  as  said  W.  & 
K.  might  deem  necessary  for  the  convenient  prosecution  of  the 
work  of  mining.  The  contract  or  lease  was  for  the  term  of  twelw 
years,  the  term  to  begin  on  the  1st  of  January,  1873,  and  also  con- 
tained among  other  stipulations,  the  following  : 

"  The  parties  of  the  second  part  shall  have  the  right  to  com- 
mence mining  said  coal  at  any  time,  and  they  agree  to  do  so  as  early 
as  they  can  make  the  necessary  preparations  ;  and  until  they  shall 
commence  mining  the  party  of  the  first  part  reserves  the  right  to 
mine  coal  on  said  land,  but  to  desist  when  the  parties  of  the  second 
part  shall  commence  mining.  The  parties  of  the  second  part  agree 
to  pay  the  party  of  the  first  part,  as  rent  for  said   land,  one-half 

*See  Tayior  ▼.  Barri»on%  avite,  804  and  note,  909. 
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cent  for  every  bushel  of  coal  they  mine,  to  be  paid  monthly  on  the 
15tli  of  each  month  for  the  month  previous. 

*'  When  the  parties  of  the  second  part  commence  mining  they 
agree  to  furnish  the  party  of  the  first  part  all  the  coal  he  may  need 
for  his  private  use  at  the  cost  of  mining  same,  and  this  sum  is  to  be 
credited  monthly  upon  the  monthly  payments  of  tlie  i)arties  of  the 
second  part  for  rent." 

From  the  time  of  the  signing  of  the  lease,  until  in  June,  1874, 
Wilkins  neither  saw  nor  heard  from  W.  &  K.,  and  W.  &  K.  took 
no  steps  to  mine  the  land  until  in  said  June,  IST-i,  when  they  sent 
an  agent  to  the  laud,  accompanied  by  a  laborer  with  shovel  and 
l)ick,  to  go  to  mining,  and  to  make  a  demand  for  the  premises  pro- 
vided they  were  forbidden  to  work.  At  this  time,  the  Chicago 
Zinc  &  Mining  Co.  were  in  the  possession  of  the  premises,  had  their 
works  in  operation,  and  had  expended  in  the  construction  of  their 
works,  etc.,  upon  the  premises  the  sum  of  $65,000.  After  the 
months  of  January  and  February,  1873,  had  passed,  and  W.  &  K. 
had  done  nothing  under  the  lease  in  the  way  of  mining,  or  com- 
mencing work  therefor,  Wilkinson  wrote  to  them  at  Kansas  City, 
Mo.,  wanting  to  know  what  they  were  intending  to  do;  and 
not  getting  reply  from  them,  or  receiving  any  information, 
he,  a  few  weeks  thereafter,  wrote  them  a  second  letter,  declaring 
the  contract  forfeited.  The  first  letter  from  Wilkinson  was 
received  by  W.  &  K.,  but  not  answered  ;  the  second  letter 
they  say  they  did  not  receive.  W.  &  K.  were  coal  merchants 
at  ELansas  city.  Mo.  In  the  month  ol  June,  1873,  Wilkinson 
got  his  contracts  with  the  railroad  company  embracing  these 
premises  renewed  and  extended,  and  in  September  of  the  same 
year  sold  the  premises  for  a  valuable  consideration  to  one  J.  A.  0. 
Thompson,  and  assigned  the  land  contracts  with  the  railroad  to 
him,  and  executed  to  him  a  general  warranty  deed,  in  which  his 
wife  joined.  Thompson  knew  at  the  time  of  his  purchase  of  the 
lease  in  question.  On  September  12,  1873,  said  Thompson  re- 
ceived from  the  railroad  company  a  general  warranty  deed  to  the 
said  premises,  and  paid  therefor  the  balance  of  the  purchase- 
money,  which  Wilkinson  yet  had  to  pay.  On  September  11,  1873, 
Thompson  made  out  a  warranty  deed  from  himself  and  wife  to  the 
Chicago  Zinc  &  Mining  Co.  for  the  lands.  At  such  time,  the  com- 
pany was  not  fully  organized,  and  the  deed  was  not  delivered  until 
the  23d  of  October,  1873.  The  zinc  companv  completed  itsorgan- 
VoL.  XXVI  —  99 
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ization,  so  that  a  certificate  of  incorporation  was  issued  to  it  on 
the  23d  of  September,  1873.  After  such  organization,  Thompson 
turned  over  the  land  to  the  company  for  $10,000,  and  received 
paid-up  certificates  of  stock  for  such  amount  On  September  15, 
1873,  said  Thompson  was  cliosen  general  superintendent  of  the 
corporation  After  all  of  the  above  transactions,  W.  &  K.  filed 
their  petition  against  the  Chicago  Ziuc  &  Mining  Co.,  and  Thomp- 
son, and  therein  demanded  damages  for  $15,000,  and  that  the  de- 
fendants be  perpetually  enjoined  from  mining  and  digging  coal  on 
the  said  premises,  and  from  interfering  with  the  rights  of  W.  & 
K.  On  the  -rial  a  jury  was  waived,  and  the  case  tried  to  the  court 
Findings  of  fact  were  filed  by  the  court,  embodying  among  other 
things,  all  the  above  facts,  and  on  all  the  findings  of  fact,  the 
court  held  that  W.  &  K.  could  not  recover. 

The  court  having  found  as  a  conclusion  of  fact,  that  the  C.  Z.  & 
M.  Co.  had  no  actual  knowledge  of  the  lease  of  W.  &  K.  at  the 
time  of  purchasing  the  land  from  Thompson,  such  finding  is  con- 
clusive of  the  case,  and  fnlly  sustains  the  judgment,  unless,  as  the 
plaintiff  in  error  contends,  the  company  was  bound  by  the  knowl- 
edge of  Thompson,  its  general  superintendent,. as  to  the  lease,  or 
unless  the  company  is  held  to  have  had  constructive  notice  of  the 
lease  through  the  record  of  the  same  in  the  office  of  the  i-egister  of 
deeds.  It  is  undoubtedly  true  as  a  general  proposition,  that  the 
principal  is  charged  with  the  knowledge  and  bound  by  the  acts  of 
the  agent  ;  but  this  general  rule,  like  most  other  rules,  has  its  ex- 
ceptions and  limitations.  The  general  rule  is  based  upon  the  prin- 
ciple, that,  as  it  is  the  duty  of  the  agent  to  act  upon  the  notice  for 
his  principal,  or  to  communicate  the  information  to  his  principal 
in  the  proper  discharge  of  his  trust  as  such  agent,  notice  to  the 
agent  is  likewise  legal  notice  to  his  principal.  This  rule  applies  ro 
the  agents  and  officers  of  corporations,  as  well  as  others.  This 
general  rule  has  no  application,  however,  to  a  case  in  which  the  one 
party  does  not  act  as  agent,  but  avowedly  for  himself,  and  adversely 
to  the  interests  of  the  other.  In  other  words,  neither  the  acts 
nor  knowledge  of  an  officer  of  a  corporation  will  bind  it  in  a 
matter  in  which  the  officer  acts  for  himself,  and  deals  with  the 
corporation  as  if  he  had  no  official  relations  with  it  Angell  & 
Ames  on  Corp.,  §§  308,  309;  Winchester  v.  B.  d  8.  R.  R.  Co^  4Md. 
231 ;  Fultoji  Bank  v.  JV.  F.  £  S.  C\  Co.y  4  Paige,  127  ;  Story  on 
Agency,  §  140.     In  this  case,  Thompson  bought  the  land  for  him- 
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gelf  and  one  C.  F.  Russell ;  the  deeds  were  taken  to  himself ;  and 
in  the  transfer  and  conveyance  of  the  same  to  the  company,  he  did 
not  represent  the  company.  He  was  acting  in  behalf  of  his  own 
interests,  and  in  an  adversary  character.  His  knowledge  of  the 
lease,  under  the  circumstances,  was  not  notice  to  the  company  of 
which  he  was  an  officer,  unless  it  had  been  shown  by  proof  to  have 
been  Qommunicated  to  tiie  company,  or  at  least  such  facts  had  been 
established  as  would  have  been  sufficient  to  liave  put  the  company 
on  inquiry.  In  the  contract  or  sale  between  Thompson  and  the 
company,  he  was  acting  as  a  private  individual,  and  there  was  no 
community  of  interest  between  liim  and  the  company  ;  therefore 
the  company  had  no  knowledge  of  the  lease  through  Thompson's 
knowledge.  With  these  views,  it  is  unnecessary  to  comment  upon 
the  actual  or  constructive  notice  to  Russell,  and  his  relations  with 
the  corporation,  as  the  conclusions  we  have  reached,  as  to  the 
knowledge  of  Thompson  not  being  notice  to  the  corporation,  in- 
clude all  that  could  be  said  as  to  Russell. 

We  must  also  hold  that  the  company  had  no  constructive  knowl- 
edge of  the  lease,  by  the  record  thereof.  It  is  true  that  it  was  filed 
for  record  April  14,  1873,  in  the  office  of  the  register  of  deeds  of 
Cherokee  county,  and  afterward  recorded  in  that  office.  But  it 
was  not  certified  as  required  by  sections  9,  10  and  11  of  the  Gen- 
eral Statutes,  page  186,  and  therefore  did  not  impart  notice  to  the 
company.  In  place  of  a  proper  acknowledgment  of  the  lease,  there 
is  only  the  following  : 


**  Subscribed  to  this  2d  day  of  November  1871. 

E.  A.  Perry,  Notary  Public,    [seal.] 


w 


Section  20,  Gen.  Stat.  187,  prescribes  that  instruments,  certified 
and  recorded  as  provided  for  in  the  act  regulating  conveyances  of 
real  estate,  shall  be  notice  to  all  persons  of  the  contents  thereof. 
As  the  lease  was  not  certified  as  the  statute'  directs  and  requires, 
the  record  of  the  lease  imparted  notice  to  no  one. 

[Omitting  another  ground  of  affirmance.] 

The  judgment  will  be  affirmed. 

All  the  justices  concurring. 

Judgment  affirmed. 
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(18  Kans.  539.) 

Negligence  —  executing  paper  tmthout  learning  its  content*, 

A  wife  signed  a  mortgage  on  a  homestead  as  security  for  a  note  made  bj  bra- 
self  and  her  husband.  She  could  read  print  but  a  little,  and  that  onlj  by 
spelling;  she  could  not  write,  nor  read  writing.  SShe  inquired  of  her 
■  husband  the  nature  of  the  papers  before  putting  her  mark  to  them,  and  he 
told  her  "  it  was  none  of  her  business,  it  did  not  amount  to  a  row  of  pins,  it 
Avas  a  note  "  ;  and  she  signed  the  mortfi^age,  without  requiring  it  to  be  read 
to  her,  but  believing  it  was  a  note.  Held,  that  she  was  negligent,  and  if 
deceived,  could  not  assert  it  against  an  innocent  mortgagee.  * 

"nORECLOSURE   of  a  mortgage.    Judgment  for  plaintiff,  and 
J;      defendants  appeal.     The  opinion  states  the  facts. 

-i.  StUlwell,  for  plaintiff  in  error. 
'Cory  £  Kimball^  for  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  commenced  by  Karr,  to 
recover  a  judgment  on  a  note  of  $1,288,  executed  by  the  plaintiffs 
in  error,  and  to  foreclose  a  mortgage  alleged  to  have  been  given  by 
the  same  parties  to  secure  the  note.  Separate  answers  were  filed. 
J.  N.  Roach  plead  usury.  Elizabeth  Roach  alleged  in  her  answer, 
that  the  premises  were  at  the  date  of  the  mortgage,  and  for  more 
than  ten  years  had  been,  the  homestead  of  herself  and  husband, 
and  occupied  as  such  with  their  family;  that  the  mortgage  men- 
tioned was  given  without  her  consent,  and  that  she  never  consented 
to  the  execution  of  the  mortgage;  that  the  pretended  certificate  of 
acknowledgment  attached  to  the  mortgage  was  wholly  false 
and  fraudulent,  and  was  procured  to  be  made  by  the  connivance  of 
the  said  James  S.  Karr,  his  agents  and  attorneys,  with  the  intent 
to  defraud  and  injure  her,  the  said  Elizabeth  Roach. 

[Omitting  a  minor  point.] 

As  to  the  defense  of  Mrs.  Roach,  a  more  serious  question  is  pre- 
sented. But  assuming  the  allegations  of  the  answer  sufficient,  and 
that  a  verification  thereof  was  not  necessary  to  avoid  the  mortgage 

*  See  Grifflth  v.  Kdlog  (39  Wis.  390),  00  Am.  Rep.  48,  and  note. 


JULY  TERM,  1877  789 


Roach  Y.  Karr. 


upon  the  fact  set  forth  in  the  plea,  still,  considering  all  the  evi- 
dence given  and  offered  on  the  part  of  the  said  Mrs.  Hoach,  we  see 
no  sufficient  facts  to  Justify  a  judgment  in  her  favor.  As  to  the 
execntion  of  the  mortgage  in  suit,  Mrs.  Roach  testified: 

"  No  one  read  the  mortgage  to  me,  and  no  one  explained  the 
nature  of  the  mortgage  to  mc.  I  inquired  the  nature  of  the  papers 
before  I  made  my  mark  to  them.  I  believed  it  to  be  some  notes 
my  husband  was  giving.  I  cannot  write,  nor  read  writing.  I  can 
read  a  little  in  the  Testament,  by  spelling  the  words.  I  didn't 
touch  the  pen  until  I  asked  questions.  I  did  sign  the  papers.  I 
think  my  husband  held  the  papers  on  his  knee.  I  never  had  them 
in  my  hand.  On  the  12th  of  next  March,  if  I  live,  I  will  be  sixty- 
four  years  old." 

Mrs.  Roach  then  produced  one  Ann  Harkness,  and  offered  to 
prove  by  her,  that,  "just  prior  to  the  time  that  defendant  Elizabeth 
Roach  made  her  mai'k  to  her  mortgage,  she  inquired  of  her  hus- 
band, J.  N.  Roach,  what  it  was  ;  that  he  told  her  it  was  none  of 
lier  business  ;  that  the  paper  offered  her  to  sign  did  not  amount  to 
a  row  of  pins,  and  then  told  her  to  sign  it ;  that  he  further  told 
her  that  the  paper  was  only  a  note."  The  court  excluded  the  pro- 
posed testimony.  At  the  time  of  the  execution  of  the  mortgage  in 
suit,  it  (such  mortgage)  and  the  note  secured  thereby  were  to  take 
up  a  note  of  28th  February,  1873,  of  $1,150,  bearing  twelve  per  cent 
interest  from  date,  executed  by  the  plaintiffs  in  error,  and  to 
obtain  a  reconveyance  of  the  title  to  the  homestead  from  Mrs. 
Sarah  A.  Karr,  to  whom  the  same  had  been  conveyed  by  a  war- 
ranty deed  in  form  as  security  for  the  original  loan  of  $840  of  29th 
February,  1872,  and  held  by  James  S.  Karr  to  secure  the  renewals 
of  that  note.  There  is  no  claim  that  James  S.  Karr  had  any 
notice  of  the  conversation  between  Mr.  and  Mrs.  Roach,  which 
attended  the  execution  of  the  mortgage  at  the  time  it  was  accepted 
by  him,  and  for  which  ho  surrendered  up  the  note  of  $1,150  and  had 
the  title  to  tlie  homestead  placed  upon  the  records  in  the  name  of 
J.  X.  Roach.  Tlie  mortgage  was  complete,  except  the  signature  of 
Mrs.  Roach,  when  presented  to  lier  by  her  husband  to  be  signed, 
and  she  at  no  time  asked  for  it  to  be  read  to  her.  If  she  was  in  any 
manner  mistaken  or  defrauded  as  to  the  contents  of  the  mortgage, 
such  result  was  the  consequence  of  her  own  gross  negligence.  She 
should  have  demanded  that  the  instrument  be  read  to  her.  If  she 
relied  on  the   representations  of  her  husband,  it  was  at  her  peril 
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alone.  The  sound  policy  of  the  law  forbids  that  a  person  thus 
situated,  as  Mrs.  Hoach  was,  and  signing  a  mortgage  under  such 
circumstances  as  herein  presented,  should  thereafter,  as  against  the 
mortgagee,  innocent  of  any  irregularity  in  the  execution  of  the 
instrument,  assert  that  she  never  consented  to  the  execution  thereof. 
Helm  V.  Helmy  11  Kans.  21 ;  HdlUiibeck  and  Wife  v.  Dewitty  2  Johns. 
404.  A  different  rule  would  open  the  door  to  the  grossest  fraadg, 
and  lead  to  unfortunate  results  scarcely  to  be  realized.  With  the 
yiew  that^  considering  all  the  testimony  presented  by  Mrs.  Roach, 
and  all  the  evidence  offered  by  her  and  which  was  excluded  by  the 
court,  the  court  properly  held  the  mortgage  valid,  and  of  fall 
force  for  all  moneys  due  thereon,  deducting  the  usurious  interest 
therein  embodied,  the  questions  raised  as  to  the  acknowledgmenl, 
and  the  erroneous  instruction  as  to  the  consideration  of  the  testi- 
mony by  the  jury,  need  not  be  commented  upon.  These  could  not 
affect  the  validity  of  the  judgment. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring. 

Judgment  affirmA 
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ACCESSION . 

1.  Ziabor  liy  mitUke  on  another's  property.]    Where  one  hj  mistake  in 

i^ood  faith  has  expended  labor  upon  the  property  of  another,  not  destroy* 
ing  its  identity,  nor  converting  it  into  something  substantially  different, 
nor  essentially  enhancing  its  value,  he  cannot  recover  compensation 
therefor  from  the  owner,  although  the  owner  has  availed  himst^lf  of  the 
benefit.     Jde  Royal  Mining  Co.  v.  Hertin  (Mich.).  520,  and  note,  525. 

2.  .]     Where  one  by  mistake  and  in  good  faith  cut  cord  wood  on  the  land 

of  another,  and  hauled  it  to  a  landing  and  piled  it,  and  the  owner  seized 
and  sold  it,  held,  that  the  owner  was  not  liable  for  the  value  of  such 
labor,  lb, 

ACKNOWLEDGMENT. 
Of  married  woman.]    See  Deed.  267. 
I>efective  —  when  record  not  notice.]    See  Deed,  804  \  Vendor  aivd  Puii- 

CUASGR,  784. 

ACTION. 

For  use  and  occupation  —  adverse  holding.]  Where  a  railroad  company 
entered  upon  the  land  of  another  without  his  knowledge  or  consent,  but 
he  afterward  assented  to  their  acquiring  a  right  of  way  upon  payment 
therefor,  with  the  statement  that  they  were  to  have  no  rights  in  the  soil, 
and  there  was  no  agreement  for  rent ;  held,  that  an  action  for  use  and 
occupation  would  not  lie.  Marquette^  Iloughton  <£  Ontonagon  R.  R,  Co,  ▼. 
Harlo^io  (Mich.).  638. 

Does  not  lie  for  damages  occasioned  by  peijmry.]    See  Perjubt,  104. 

For  deceit,  when  will  not  lie  —  speculative  damages.]    See  Deceit,  506. 

ADULTERY. 
I>efinition  of.]    See  Divorce,  21,  and  note,  82. 

AGENCY. 

i.  Liability  of  agent  to  principal  for  disobedience  to  orders  —  ratification.] 

The  plaintiff  bank  directed  its  agent,  the  defendant  bank,  to  invest  some 
funds  for  it  on  good  notes;  the  defendant  made  the  inve.stment  on  notes 
with  stock  of  the  Bank  of  Louisville  as  security ;  that  bank  claiming  a 
lien  on  that  stock,  the  defendant  informed  the  plaintiff  of  this  claim,  but 
t  also  informed  it  that  before  making  the  loan  the  Bank  of  Louisville  had 
agreed  to  release  such  lien ;  on  this  inlonnation  the  plaintiff  accepted  tha 
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note  and  stock  collateral ;  and  having  brought  Buit  to  compel  the  Bank  ol 
Lonisyille  to  transfer  the  stock  to  it,  was  defeated,  and  the  prioritj  of  the 
lien  of  that  bank  on  said  stock  was  established ;  the  plaintiff  iben,  not 
being  able  to  collect  the  notes,  brought  this  action  against  the  defendant 
for  negligence  in  making  the  loan.  HM,  that  the  plaintiff  had  not  rati- 
fied the  acts  of  the  defendant  and  was  entitled  to  recover.  Bank  of 
Otoerudoro  v.  Western  Bank  (Ky.),  211. 

2.  — ~.]  A  delinquent  agent  is  not  exonerated  from  liability  where  he  com- 
municates to  his  principal  all  the  facts  known  to  him  at  the  time,  and  the 
principal  ratifies  the  delinqnency,  if  it  afterward  tains  oat  that  the  facts 
communicated  were  not  the  real  facts.  76. 

When  knowledge  of  offioer  of  oorponition  notion  to  oorporation.]    See  Vbi- 

DOB  AKD  PT7BCHA8BR,  784. 

AGREEMENT. 
See  Contract. 

ALIBI. 
Bvldence  raffioient  to  establish.]    See  Criminal  Law,  174 

ALTERATION  OF  INSTRUMENT. 
Of  promissory  note.]    See  Negotiable  Instrttmbnts. 

ANCIENT  LIGHTS. 
See  Easements,  10. 

ANIMAL. 
See  Infancy,  645. 

ASSAULT  AND  BATTERY. 

1.  Unintentional  injury  to  third  person.]  A  boy  thirteen  years  of  age.  In  Ipert 

but  wantonly  threw  a  piece  of  mortar  at  another  boy,  which  accidentally 
hit  a  third  boy  and  injured  his  eye.  Held,  that  he  was  liable  in  danufea 
to  the  latter  in  an  action  of  assault  and  battery.  Peieroon  y.  Hafner 
(Ind.),  81,  and  note,  83. 

2.  In£Euicy  no  defense.]  Infancy  is  no  defense  to  an  action  for  assault  and 

battery.  Jb. 

3.  By  priest  in  administering  a  sacrament.]    A  Roman  Catholic  priest  has  no 

legal  authority  by  virtue  of  his  priestly  character,  or  the  offices  of  his 
religion,  while  endeavoring  to  administer  a  rite  of  his  church  to  a  sick 
person  at  his  request,  forcibly  to  eject  any  person  who  is  lawfully  present 
in  the  room.     Cooper  v.  McKenna  (Mass. ),  667. 

ASSESSMENT. 

Void  assessment  — recovery  of  money  paid  on. J     Where  one  on  pieeenta> 
tion  and  demand  pays,  under  protest,  an  aflsessment,  regular  on  ite  facSi 


INDEX.  793 

ASSESSMENT  —  Continued, 

made  bja  municipal  corporation  for  a  local  improvement,  and  the  aBeeas- 
ment  is  afterward  set  aside  and  adjudged  void,  he  maj  recover  the  amount 
so  paid.     Peyser  v.  Mayor  (N.  Y.),  624. 

See  Taxation. 

ASSIGNMENT 
Por  benefit  of  creditors — extra  state — effect  od]  See  Conflict  of  Laws,  442. 
Of  policy  of  life  insurance.]    See  Insurancb. 

ATTACHMENT. 
See  Conflict  of  Laws,  442;  Exbhftion,  430. 

BAQGAGE. 
See  Carribb. 

BAILMENT. 

Liability  of  bailee.]  A  gratuitous  bailee  of  property  is  not  liable  for  its  loss 
unless  he  has  been  grossly  negligent  in  the  care  of  it*.  TaneiJL  v.  Seaton 
(Va.),  380. 

BANKS. 

1.  Forged  check — effect  of  certification.]     A  check  drawn  upon  the  plaintiff 

bank  by  A  to  the  order  of  B  was  presented  by  the  defendant  bank  for 
certification,  and  was  certified  in  writing.  The  defendant  bank,  upon  the 
faith  of  the  certification,  paid  the  amount  to  its  depositor,  B,  and  the 
plaintiff  bank  paid  the  amount  to  the  defendant  bank.  It  afterward 
appearing  that  the  check  had  been  fraudulently  raised  before  certification, 
the  plaintiff  bank  sued  the  defendant  bank  to  recover  the  amount  so 
paid.  JJeld,  that  it  could  not  recover.  Louieiana  National  Bank  of  New 
Orleans  v.  Citizens*  Bank  of  Louisiana  (La.),  92,  and  note,  96. 

2.  Effect  of  certification  of  check  aa  to  indomer.]    Certification  of  a  check  by 

the  drawee,  at  the  request  of  the  indorser,  before  delivery  to  the  holder, 
does  not  release  the  indorser.     Mutual  Nat.  Bank  v.  Botge  (La.),  126. 

3.  Forged  draft  —  equitiea  as  between  two  innooent  anfferers.]    The  drawee 

of  a  bill  is  presumed  to  have  a  better  knowledge  of  the  signature  of  the 
drawer  than  the  holdor.  So,  where  a  bank  cashed  a  draft  and  afterward 
collected  it  of  the  drawee, and  it  proved  to  be  forged;  JieldtiXisX  the  drawer 
had  no  redress  against  the  bank,  although  the  latter  had  received  the 
draft  from  an  unl^nown  holder  Without  requiring  his  indorsement.  How- 
ard V.  Mississippi  Valley  Bank  (La.),  105. 

4.  Bond  of  bank  officer.]     A  bond  designed  to  indemnify  a  bank  against  the 

negligence  or  misconduct  of  its  teller,  but  running  to  the  president  and 
directors  of  the  bank,  applies  to  them  only  in  their  official  capacity,  and 
inures  to  the  benefit  of  the  bank.  New  Orleans  Nat.  Bank  v.  Wells  (La.X 
107. 

Qift  of  deposiU  in.]     See  Gift,  577,  680,  and  note,  684. 

liability  as  coUecting  agent  —  waiver  of  protest]    See  Neootiablb  Inbtro 

M£KTS,  119. 
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BONDS. 

1.  Conditional  execution  by  surety.]    A  bond  for  coets,  purporting  to  be  exe- 

cuted by  the  principal,  but  not  signed  by  liim,  and  executed  and  delivered 
by  a  surety  on  the  express  stipulation  that  the  principal  was  to  join  in  it, 
but  in  which  the  principal  never  joined,  is  void.  Hall  v.  Parker  (Mich.\ 
540. 

2.  Zhceoution  on  Sunday.]     A  bond  executed  on  Sunday,  but  dated  and  made 

to  take  effect  on  a  week  day,  is  valid  in  the  hands  of  an  innocent  obligee. 
lb. 

3.  Of  officer  of  corporation  —  liability  of  surety  —  term  of  office  — laches.] 

Sureties  on  the  bond  of  an  officer  of  a  private  corporation,  conditioned  for 
the  faithful  discharge  of  his  duty,  are  not  discharged  from  liability  by 
neglect  of  the  officers  of  the  corporation  to  make  the  examinations  of  the 
officer's  accounts  required  by  tiie  rules  of  the  corporation.  Mutual  Lnan 
and  Building  Association  v.  Price  (Fla.),  703. 

4.  .]     Sureties  on  the  bond  of  au  officer  of  a  private  corporation,  whoM 

office  is  for  a  year,  with  power  to  hold  until  his  successor  qualifies,  are 
bound  only  for  a  year  and  a  further  reasonable  time  to  permit  the  election 
and  qualification  of  his  successor.  Ih. 

Of  bank  officer  inures  to  bank.]    See  B.\nks,  107. 

CARRIERS. 

OF   GOODS*. 

1.  Discrimination  in  charges.]     A  coinmou  carrit^r  is  bound  to  carry  for  i 

reasonable  remuneration,  but  is  not  bound  to  carry  at  the  same  price  for 
all.     Johnson  v.  Pensncola  d  Perdido  R.  H.  Co.  (Fla.),  731 , 

2.  OouTorsion  —  evidence.]     Mere  non-delivery  by  a  common  carrier  will 

not  coQstituto  a  conversion,  nor  will  a  refusal  to  deliver,  on  demand,  if 
the  goods  have  been  lost  through  negligence,  or  have  been  stolen ;  there 
must  be  proof  of  a  wrongful  di^^ position  or  wrongful  withholding.  M^g- 
nin  V.  Dinsmore  (S.  Y.),  608. 

3. .]    In  an  action  against  a  common  carrier  to  recover  the  value  of  goods 

intrusted  to  him  at  New  York  for  delivery  at  Memphis,  and  not  deliv- 
ered, evidence  that  the  box  originally  containing  the  goods  was  foand 
empty  in  the  water  in  New  York  harbor  a  year  afterward,  is  not  safficieot 
to  show  a  conversion,  nor  to  deprive  the  carrier  of  the  benefit  of  a  limiu- 
tion  of  his  liability  in  the  contract  of  carriage,  lb. 

4.  Continuing  contract.]  A  written  agreement  by  a  common  carrier  to  trans- 
port merchandise  for  another,  from  one  place  to  another,  for  a  certain 
period  and  at  a  fixed  price,  is  a  binding  offer  for  that  period.  Hartey  v. 
Connecticut  &  Passnmpsic  R.  R.  Co.  (Mass.),  673. 

6.  Failure  to  carry  —  measure  of  damages.]  In  an  action  against  a  commoo 
carrier  for  breach  of  a  contract  to  carry  goods,  the  measure  of  damages  i* 
the  market  value  of  the  goods  at  the  specified  destination,  and  the  proper 
time  of  delivery,  less  their  value  at  tbe  place  where  the  carrier  agreed  t4 
receive  them,  and  the  agreed  freight ;  and  contingent  profits  from  poBsi- 
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ble  sales  of  the  goods  to  third  persons  cannot  enter  into  the  damageB, 
although  the  carrier  was  informed,  at  the  time  of  making  the  agreement, 
that  the  object  of  making  the  agreement  was  to  enable  the  consignor  to 
make  such  sales.  lb. 

OP  PABSENOBRS. 

ii  Ragnlatioii  for  exhibition  of  tickets  —  ezdiuion  of  passeiiger  for  intoxica- 
tion.] A  railroad  company  may  lawfully  require  passengers  to  exhibit 
their  tickets  before  entering  the  cars,  and  may  refuse  to  receive  any  per- 
son as  a  passenger,  although  he  exhibits  a  ticket,  who  is  drunk  to  such  a 
degree  as  to  be  disgusting,  offensive,  disagreeable,  or  annoying,  and  likely 
violate  the  common  proprieties,  decencies,  and  civilities  of  life.  Pitt9- 
burgh,  Cincinnati  and  St.  Louis  R.  W.  Go.  v.  Vandyne  {JxiA..),  68. 

7*  Ticket  as  evidence  of  passenger's  rights.]  Wliere  a  passenger  on  a  rail- 
road train,  who  had  paid  his  fare  to  a  point  beyond  that  evidenced  by  his 
ticket,  refused  on  the  demand  of  the  conductor  to  pay  the  regular  addi- 
tional fare,  and  was  consequently  ejected  from  the  train  ;  held^  that  he 
could  not  maintain  an  action  of  trespass  on  the  case  against  the  railroad 
company  for  such  expulsion.  Sernble,  that  his  remedy  was  an  action  for 
breach  of  contract.  Frederick  v.  Marquette,  Houghton  &  Ontonagon  R.  R. 
Co.  (Mich.).  581. 

8b  liOfls  of  free  baggage.]  Assumpsit  will  not  lie  to  recover  damages  for  the 
negligent  loss  of  baggage  gratutiously  carried  by  a  common  carrier.  Flint 
A  Pere  Marquette  Railroad  Co.  v.  Wier  (Mich.),  490. 

CASES  OVERRULED,  DOUBTED  AND  DENIED. 

See  ante  p.,  XXXI. 

CERTIFIED  CHECK. 
See  Banks,  92,  128. 

CHARACTER. 

Bvidanc*  o^  in  action  for  malicious  trespass.]    See  Evidbncb,  61. 

JBridance  d^  to  ralitte  indirect  impeachment  of  witness.]  See  Ettdbho^ 
350. 

CHARITABLE  USES. 
See  Will,  424. 

CHECK. 
Fotged  —  efieot  dt  certification.]    See  Banks.  92 . 
Bffect  of  certification  of  check  as  to  indorser.]    See  Banks,  125. 
Ziiafaility  of  surety  on.]    See  Negotiable  Instruments,  114 

CIVIL  DAMAGE  ACT. 
of  damages  under.]    See  Damages,  34. 
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CIVIL  RIGHTS. 

AdmiiMioii  of  peraons  of  color  to  public  places.]    See  Constitotional  hhM, 
102. 

CONFLICT  OF  LAWS. 

Oomity  —  insolvent  laws  —  conflicting  rights.]  A  citizen  of  Rliode  laltnd 
attaclied  in  Connecticut  a  debt  due  from  a  citizen  of  Connecticut  to  a  cor- 
poration of  Pennsylvania.  That  corporation  had  become  insolvent  and 
under  the  laws  of  Pennsylvania  had  made  an  assignment  for  the  benefit  of 
creditors,  of  which  the  Connecticut  debtor  had  had  notice.  Held,  that  the 
lien  of  the  attachment  was  valid  against  the  claim  of  the  trustee  in  the 
assignment.     Paine  v.  Lester  (Conn.),  442. 

Action  for  death  caused  in  another  State.]  See  Jurisdiction. 

Personal  liability  of  stockholders  —  action  to  enforce  in  another  State.]  Ste 
Corporations,  721. 

CONFUSION  OF  PROPERTY. 
See  Accession. 

CONSTABLE. 
Recovery  of  reward  by.]  .  See  Rbwaud,  1. 

CONSTITUTIONAL    LAW. 

1.  Rightof  persons  of  color  to  admiision  to  public  places.]     The  thirteenth 

article  of  the  Constitution  of  Louisiana,  forbidding  the  exclusion  of  anr 
person,  on  account  of  race  or  color,  from  any  public  place,  does  not  enon- 
ciatea  mere  abstraction,  but  guarantees  substantial  rights.  So,  a  colored 
man,  excluded  from  a  theater,  solely  on  account  of  his  color,  may  maia* 
tain  an  action  of  damages  tlierefor.    Joeeph  v.  Bidwell  (La.).  103. 

2.  Jury  triaL]     The  provision  of   the  Federal   Constitution  for  jury  trial  hai 

no  application  to  State  courts,  lb. 

3.  Enjoyment  of  private  property.]     A  statute  forbidding  any  person  to  carry 

on  the  stabling  business  within  a  given  distance  of  the  grounds  of  a  speci- 
fied agricultural  society,  during  the  continuance  of  its  fairs,  and  imposing 
a  penalty  for  any  breach  of  the  law,  is  an  unconstitutional  interference 
with  the  right  of  enjoyment  of  private  property.  CommonweaUh  v.  Bw>h 
(Ky.).  189. 

4.  Title  of  legislative  enactment]    An  act  of  a  legislature  entitled  "  an  act 

to  incorporate  the  San  Antonio  and  Mexican  Gulf  Railroad,'*  and  which 
provides  that  certain  towns  may  issue  bonds  to  aid  in  the  construction  of 
the  railroad,  is  in  violation  of  the  constitutional  provision  that  "every 
law  enacted  by  the  legislature  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title."     Giddiagn  v.  CUy  of  Antonyy  (Tex.).  821. 

&  Statute  directing  sale  of  land  devised,  and  investment  of  proceeds]  A 
testator  devised  real  estate  to  A  for  life,  and  after  her  death  to  B  and  othen 
upon  certain  contingencies.  Upon  the  petition  of  A,  alleging  that  the 
property  was  producing  a  very  small  income,  and  was  depreciating,  tbs 
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general  assembly,  against  the  remonstrance  of  B  and  the  others,  passed 
a  resolution  authorizing  the  sale  of  the  land  by  specified  trustees,  and  the 
investment  of  the  proceeds  for  the  benefit  of  all  the  parties  interested, 
according  to  their  respective  rights.  Held,  a  constitutional  and  valid  act. 
LinsLey  v.  Hubbard  (Conn.),  431. 
Statute  authorizing  divorce  without  residence  void.]  See  DivoucE,  21  and 
note,  27 

Statute  allowing  exemplary  damages  for  an  act  punishable  criminally,  void.] 
See  Damages,  34. 

State  regulation  of  sale  of  patent  rights.]    See  Patents,  514. 

CONTEMPT. 

1.  Addressing  insolent  letters  to  judge.]     An  attorney  sent  to  a  judge,  out  ot 

court,  a  letter  containing  the  following  :  "  The  ruling  you  have  made  is 
dirijctly  contrary  to  every  principle  of  law,  and  everybody  knows  it,  I 
believe  ;  "  and  "  it  is  our  desire  that  no  such  decision  shall  stand  unre< 
versed  in  any  court  we;  practice  in."  Held,  a  contempt  of  court,  and  one 
which  could  be  summarily  punished.  In  re  Pryor  (Eans.),  747,  and  note, 
751. 

2.  Writ  of  error  to  review  acyudication  for.]     In  proceedings  for  contempt  in 

refusing  to  obey  a  peremptory  mandamus,  the  defendant  answered  that  a 
writ  of  error  had  been  taken  and  served  upon  the  judgment  for  mandamus 
and  that  the  same  operated  as  a  supersedeas.  To  this  answer  the  moving 
party  demurred,  and  on  a  trial  of  that  issue  of  law  the  moving  party  had 
judgment;  upon  tiiis  judgment  the  defendant  brought  a  writ  of  error. 
Ueldf  (1)  that  although  an  adjudication  of  contempt,  under  the  common- 
law  practice,  is  not  reviewable  by  a  court  of  error,  yet  where  tlie  moving 
party  tenders  an  issue  of  law  upon  which  the  question  of  contempt  is 
tried,  a  writ  of  error  will  lie  upon  the  adjudication  thereon  ;  but  (2)  the 
writ  of  error  upon  the  original  judgment  for  peremptory  mandamus 
does  not  operate  as  a  supersedeas,  especially  where  the  assigned  errors 
have  already  been  passed  upon  by  the  court  upon  a  case  reserved  for 
advice,  as  in  this  case.     Tyler  v.  Hammersley  (Conn  ),  471. 

3.  Is^Jnnction  to  restrain  enforcement  of  proceedings  for  contempt.]     A  court 

of  equity  cannot  enjoin  the  enforcement  by  a  court  of  law  of  an  adjudi- 
cation for  contempt  in  disobeying  a  peremptory  writ  of  mandamus.  T^ler 
▼.  Hammersley  (Conn.),  479. 

CONTRACT. 

1.  To  do  acts  forbidden  by  statute,  illegal.]  A  statute  enacted  that  if  any 
person  should  run,  or  knowingly  permit  liis  grain  to  be  threshed,  by  a 
threshing  machine,  tlie  rods,  knuckle  joints  and  jacks  of  which  should 
not  be  boxed,  he  should  be  deemed  guilty  of  and  punished  as  for  a  mis* 
demeanor.  Held,  that  one  who  rendered  service  in  threshing  the  grain 
of  another  with  a  machine  not  boxed  in  conformity  with  such  a  statute 
could  not  recover  therefor.    DiUon  v.  Allen  (Iowa),  145. 
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2.  .]    T)ie  fact  that  tlie  defendant   in  benefited  bj  the  refusal  to  enforce 


an  illegal  contract  affords  no  reason  for  enforcing  it.  76.- 

3.  Wager  contract  —  sale  of  gold  coin.]  A  contract  upon  a  valuable  coiisidera> 

tion,  to  piirchaso  gold  coin  at  a  certain  price  and  within  a  specified  Uiiw, 
deliverable  at  the  seller's  option,  is  not  upon  its  face  a  wager  contract, 
and  is  prima  fdcie  valid.     Bigelow  v.  Benedict  (N.  Y.),  573. 

4.  Services  in  training  race-horse.]  A  lien  may  be  maintained  for  the  ezpeue 

and  skill  bestowed  in  training  a  hirse,  for  illegally  running  races  for  bets 
and  wagers.    Harris  v.  ir<?orfr?iJf  (Mass.),  658. 

6.  Toviake  a  bust  satisfactory  to  employer.]  A  sculptor  executed  a  bust  of 
the  defendant's  deceased  husband,  under  an  agreement  that  she  shonld 
not  be  bound  to  accept  it  unless  she  was  satisfied  with  it ;  the  bust  was 
artistically  executed,  was  a  correct  copy  of  the  photograph  furnished  by 
defendant,  and  was  a  good  likeness ;  but  owing  solely  to  nant  of  color  in 
the  material,  lacked  life-like  expression  ;  the  defendant  alleged  that  she 
was  not  satisfied  with  it,  and  refused  to  take  it.  HM,  that  no  action 
would  lie  for  the  price.     Zaleski  v.  Clark  (Conn.),  446. 

Implied  as  to  support  of  infant.]    See  Infancy,  497. 

Restricting  use  of  real  estate.]    See  Covenant,  615l 

Reward  for  arrest.]    See  Reward,  1. 

CONVERSION. 
By  common  carrier  —  evidence  of.]    Se-e  Carrier,  606. 

CONVEYANCE. 
Specific  peiibrmance  of  agreement  to  convey.]    See  Specific   Pebpmm* 

ANCE,  45. 

See  Deed;  Fraudulent  Conyetance;  Vendor  and  PuRCHAflSR. 

CORPORATION. 

1.  Ultra  viret.]    Corporations   possess  only  the  powers   conferred  by  their 

charters  and  such  others  as  are  necessary  to  effectuate  those  powera 
New  Orleans,  Florida,  and  Havana  SttavMhip  Co,  y.  The  Ocean  Dry  IMt 

Co.  (La.),  90. 

2.  .]     The  owning  and  navigating  of  steamships  being  a  distinct  biul- 

ness  from  the  docking  and  repairing  of  such  vessels,  a  corporation  formed 
solely  for  the  latter  business  cannot  lawfully  engage  in  the  former,  sad 
a  subscription  by  such  a  cbrporation  to  the  stock  of  a  corporation  engaged 
polely  in  the  former  business,  is  not  enforceable.  lb. 

8.  Personal  liability  of  stockholder — action  to  enforce  in  another  eitate.]  By 
the  statute  of  New  York  for  the  formation  of  manufacturing  corpora- 
tions, the  stockholders  are  individually  liable  until  the  capital  stock  ii 
paid  in  and  certified,  but  such  liability  is  limited  to  debts  payable  within 
one  year  from  the  time  of  contracting,  and  upon  which  salt  ia  commeneed 
within  one  year  from  maturity,  and  execution  against  the  company  is  r^ 
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turned  uneatiefied  ;  heldt  that  thiB  is  an  original  liability,  and  not  in  the 
nature  of  a  penalty  or  forfeiture  for  the  non-performance  of  official  duty, 
and  therefore  it  will  be  enforced  in  this  State.     Flash  v.  Conn  (Fla.),  721. 

4i  Public  franchise  —  unlawful  detainer.]  The  franchise  of  a  railroad  corpora- 
tion is  an  incorporeal  hereditament,  not  included  within  the  term  ^  lands 
or  tenements/'  and  a  railroad  is  a  public  work,  entitled  and  bound  to  use 
its  franchise  ;  therefore,  a  proceeding  of  unlawful  detainer  does  not  lie  to 
recover  a  part  of  such  a  public  work .     Oibbs  v.  Drew  (Fla^),  700. 

b*  Foreign  corporation  —  liability  to    be  sued  as    resident  ^- removal  of 

cause.]  A  railroad  corporation,  incorporated  in  Maryland,  but  leasing 
and  operating  a  railroad  in  Virginia,  is  subject  to  suit  in  Virginia,  and  is 
not  entitled  to  a  removal  of  the  cause  to  the  Federal  court.  Baltimore  and 
Ohio  B.  B,  Co,  V.  Wightman^a  Administrator  (Va.),  384, 

COVENANT. 

Restricting  use  of  real  estate  —  restraint  of  trade  —  consideration.]  The 
plaintiffs  and  the  defendant's  grantor,  being  owners  of  adjacent  lots  in 
the  city  of  New  York,  entered  into  an  agreement,  covenanting  for  them- 
selves and  their  respective  heirs,  successors,  assigns,  lessees  and  tenants, 
that  said  lots  should  never  be  used  or  occupied  for  any  business  or  public 
purpose  whatsoever,  and  the  defendants  took  title  expressly  subject  to 
that  agreement ;  held^  (1)  that  the  mutuality  of  the  covenants  furnished 
a  good  consideration  ;  (2)  that  the  agreement  was  not  void  as  in  restraint 
of  trade  or  imposing  undue  restrictions  upon  the  use  of  property ;  (8) 
that  it  was  binding  upon  the  successors  in  interest  to  the  parties,  although 
there  was  no  privity  of  estate  between  the  original  parties.  Trtuteee  v. 
Lynch  (N.  Y.),  616. 

Damages  in  action  for  breach  of.]    See  Damages,  135. 

CRIMINAL  LAW. 

1.  Indictment — forgery  of  indorsement  —  lost  note.]  An  indictment  averring 
the  forgery  of  the  indorsement  of  B,  upon  a  promissory  note,  payable  to 
the  order  of  A,  and  not  averring  facts  showing  that  B  thereby  was  made 
a  party  to  the  instrument,  nor  averring  the  capacity  which  he  thereby 
assumed,  is  bad,  and  is  not  cured  by  the  averment  that  the  note  is  lost. 
Commonwealth  v.  SpUman  (Mass.),  668. 

2«  Homicide  —  neglect  of  wound.]  If  one  person  willfully  inflicts  upon 
another  a  wound  calculated  to  destroy  life,  and  death  ensues  therefrom 
within  a  year  and  a  day,  the  offense  is  murder  or  manslaughter,  according 
to  circumstanceH ;  and  he  is  none  the  less  responsible  for  the  result, 
although  it  may  appear  that  the  deceased  might  have  recovered  if  he  had 
taken  proper  care  of  himself,  or  that  unskillful  or  improper  treatment 
aggravated  the  wound  and  contributed  to  his  death.  State  v.  Bantlep 
(Conn.),  486.  A 

%  Murder  —  self-defense  —  duty  to  retreat]  One  who,  conducting  himself 
lawfully,  is  violently  assaulted,  may  use  force  in  his  own  defense,  without 
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retreating ;  and  if  such  force  is  no  greater  than  he  belieTea  and  has 

to  believe  is  necessary  for  his  own  protection,  he  is  justifiable  although  it 

results  in  the  death  of  his  assailant.     Eunyan  v.  State  (Ind.),  52. 

4.  — — .  Where  the  prisoner,  disabled  in  one  arm,  had  procured  a  pistol  to  defend 
himself  against  a  threatened  assault  by  an  athletic  man,  and  shortly  after* 
ward,  while  peaceably  leaning  against  a  building  in  a  public  street  near  a 
voting  place  during  an  election,  he  was  threatened  by  another  person,  who 
at  the  same  time  endeavored  to  prevent  the  prisoner's  brother-in-law  from 
coming  to  his  assistance  ;  and  a  crowd  having  gathered  around  him,  a  third 
person  rushed  upon  him,  and  struck  him  several  times,  whereupon  he 
drew  the  pistol  and  killed  him  ;  held,  that  a  charge  that  "*  before  a  man 
can  take  life  in  self-defense,  he  must  have  been  closely  pressed  by  his 
assailant,  and  must  have  retreated  as  far  as  he  safely  or  conveniently 
could,  in  good  faith,  with  the  honest  intent  to  avoid  the  violence  of  the 
assault,"  was  error.  The  question  of  the  duty  to  retreat  was  not  involved 
in  the  evidence,  lb. 

6.  Self-defense.]  Homicide  cannot  be  justified  in  a  combat  provoked  by  the 
survivor.  So,  where  A  commenced  an  altercation  and  struck  B,  with  no 
design  to  kill  or  greatly  injure  him;  B  retreated  and  A  followed  him. 
drawing  a  pistol  and  telling  B  to  do  the  same  ;  B  thereupon  drew  his  pis- 
tol and  fired  at  A,  and  retreated  to  another  room  ;  A  then  standing  still 
fired  and  killed  B.  Held,  that  A  was  not  acting  in  legitimate  self-defense. 
State  v.  Rogers  (Kans.),  754. 

6.  Impeachment  of  witness.]    One  of  two  indicted   persons,    testifying  on 

behalf  of  his  co-defendant,  is  subject  to  impeachment  like  any  other  wit- 
ness.   State  v.  Hardin  (Iowa\  174. 

7.  Alibi  —  proof  of.]     An  instruction  that  the  jury  must  "be  fully  satisfied 

by  a  preponderance  of  evidence *'  that  an  alUfi  is  established,  is  error;  a 
bare  preponderance  is  sufficient,  lb. 

Comment  on  omission  of  prisoner  to  testify  in  his  own  behall]  Su  Wit- 
ness, 10. 

Comment  by  court  on  prisoner's  testimony.]    See  Evidence,  44. 

Conunents  of  counsel  on  appearance  of  prisoner  while  testifying.]  See  Wit- 
ness, 57. 

Evidence  —  declarations  —  hearsay  —  motive.]     See  Evidence,  48. 

Extradition — for  what  oflfenses  extradited  person  may  be  tried.]  See  EIxtra- 

DITION,   242. 

Failure  of  railroad  to  give  signal  of  warning  is  an  indictable  nnisaaoeb]  See 
Railroad,  205. 

Rape  —  statements  of  prosecutrix  as  to.]    See  Evidence,  436. 

When  false  pretenses  are  not  criminal.]     See  Deceit  192. 

DAMAGES. 

1.  Under  civil  damage  act.]  In  an  action  by  a  wife  against  one  who  has  sold 
intoxicating  Injuora  to  lier  husband,  to   recover   damages  for   consequent 
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injaiy  to  her  means  of  support,  her  anxiety,  mortification,  sorrow,  and 
loss  of  her  husband's  society,  cannot  form  an  item  of  damage.  Koerner 
V.  merly  (Ind.),  34. 

2.  Damages  for  an  act  punishable  oriminally.]     In  a  civil  action  for  damages 

for  an  act,  also  punishable  as  a  criminal  offense,  held^  that  exemplary 
damages  were  not  recoverable  by  reason  of  the  constitutional  provision 
that  no  person  shall  be  put  twice  |n  jeopardy  for  the  same  offense,  and 
that  a  statute  authorizing  such  damages  was  void.     lb. 

3.  Bzemplary  damages  for  death  caused  by  wrongful  act.]     Under  a  statute 

giving  an  action  for  damages  to  the  personal  representative  of  one  whose 
death  has  been  occasioned  "  by  the  wrongful  act,  neglect  or  default  of 
any  person  or  corporation,"  it  was  held,  where  the  deceased  had  been 
willfully  killed  by  the  defendant,  that  the  recovery  was  not  restricted 
to  the  pecuniary  loss  and  injury,  but  might  include  such  damages  aa 
the  jury  thought  *'  fair  and  just,"  and  that  the  fact  that  the  killing  was 
provoked  by  abusive  language  from  the  deceased  was  no  defense,  and 
could  only  go  to  reduce  the  amount  of  damages.  Matthews  v.  Warner 
(Va.).  396. 

4.  Bzemplary  —  when  aurarded.]    One  who,  in  the   exercise  of  what  he 

erroneously  supp>oses  to  be  a  legal  right,  causes  injury  to  another,  is  liable 
to  exemplary  damages.    Raynor  v.  Nime  (Mich.),  493. 

6.  definition.]  A  judge,  after  having  specifically  instructed  a  jury  as  to  the 

proper  items  of  actual  damage  in  an  action  of  trespass,  instructed  them 
that  they  might  add  *'  exemplary  damages  '*  without  defining  the  term, 
except  by  saying  that  they  were  to  take  a  broad  common  sense  view  of 
the  circumstances,  and  determine  what  ought  in  justice  to  be  allowed. 
Held,  that  this  was  a  sufficient  definition .  lb. 

6.  In  action  of  covenant  for  breach  of  w^arranty.]  Defendant,  having  title 
by  foreclosure  of  a  mortgage,  conveyed  to  plaintiff,  with  covenant  against 
incumbrance.  A  second  mortgagee,  who  had  not  been  made  a  party  to 
the  foreclosure  suit,  asserted  his  claim,  and  plaintiff  paid  money  to  extin- 
guish it.  In  an  action  on  the  covenant,  hM,  that  the  measure  of  damage 
was  not  what  plaintiff  actually  paid  to  extinguish  the  incumbrance,  but 
only  what  he  reasonably  ought  to  have  paid.     Guthrie  v.  Ru9seU  (Iowa), 

For  change  of  grade  of  street]    See  Municipal  Corporation. 
In  action  against  carrier  for  failure  to  carry.]    See  Carrier,  673. 

DECEIT. 

1.  Damages -— speculatiTe  profits.]  The  defendant  falsely  and  fraudulently 
represented  to  the  plaintiff  tbat  a  certain  manufacturing  firm,  residing  in 
another  State,  was  solvent,  and  that  their  removal  to  th3  town  where  the 
plaintiff  and  defendant  lived,  and  the  setting  up  their  business  there, 
would  largely  increase  its  p>opulation  and  enhance  the  value  of  the  plain- 
tiff's property  there.     The  plaintiff,  relying  on  said  representations,  ftt 
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the  defendant's  request  paid  a  subscription  to  a  fund  to  induce  the  firm  to 
make  such  removal.  They  removed  and  set  up  business  accordini^ly,  bat 
owing  to  their  insolvency,  none  of  the  anticipated  advantages  accrued. 
Held,' th&i  an  action  for  damages  on  account  of  said  representation  would 
not  lie,  the  benefits  expected  being  purely  speculative.  FUtKtnmonM  v. 
Chapman  (Mich.),  508. 

2.  False  pretenses  —  when  not  criminal — means  of  detactlon.]  A  false 
pretense  is  not  criminal  unless  calculated  to  deceive  persons  of  ordinary 
prudence  and  discretion.     Commontoealth  v.  Orady  (Ky.),  193. 

3. .]  Where  one  fraudulently  represented  that  he  owned  a  house  and  lot 

free  from  incumbrance,  and  procured  money  on  the  faith  of  such  repre> 
sentation,  when  in  fact  there  was  a  mortgage  executed  by  him  on  record 
against  the  property ;  Tield,  not  indictable,  because  the  party  had  the  means 
of  detection  at  hand.    2b. 

4.  Fraudulent  representations  —  expressions  of  opinion.]  The  acceptance 
of  the  promissory  note  of  a  third  person  in  payment  for  goods  sold  can- 
not be  rescinded  by  proof  that  the  purchaser,  to  mislead  the  seller,  made 
false  and  fraudulent  representations  of  the  pecuniary  ability  of  the 
maker  of  the  note,  provided  such  representations  were  mere  expreesioa 
of  opinion.    Homer  v.  Perkins  (Mass.),  677. 

DECLARATIONS. 
When  part  of  res  gestce.]    See  Evidence,  48. 

DEED. 

1.  Married  woman's  acknowledgment  —  sufficiency  o£]  In  certifying  the 
acknowledgment  of  a  married  woman's  deed,  there  need  not  be  a  liteial, 
though  there  must  be  a  substantial  compliance  with  the  terms  of  the 
statute ;  nor  need  the  exact  words  of  the  statute  be  employed  if  equiva. 
lents  are  used ;  and  the  omission  of  a  word  will  be  supplied  if  possible  by 
reasonable  intendment.     Belcher  v.  Weaoer  (Tex.),  387. 

S. .]  In  the  certificate  of  an  acknowledgment  of  a  deed  by  a  married  womsa, 

the  words  "  without  any  bribe,  threat  or  compulsion,"  heUL^  equivalent  to 
the  statutory  word  "  willingly  ;*'  the  same  of  '*  contract,"  for  "  retract."  R. 

8.  Conveyance  of  land  sul^eot  to  a  mortgage — liability  of  grantee.]  A 
grantee  accepted  a  deed  conditioned  to  be  subjected  to  a  specified  mort- 
gage, "  which  is  part  of  the  above-named  consideration."  Held,  that  this 
did  not  imply  a  promise  on  his  part  to  pay  it.  Fieke  v.  Tolman  (Masa), 
659,  and  note,  660. 

4. .]  A  grantee  accepting  a  deed  reciting  that  there  is  a  mortgage  on  the 

premises,  **  to  be  paid  by  "  on  *•  assumed  by  "  the  grantee,  is  personally 
liable  for  the  payment  of  tlie  mortgage,  and  the  statute  of  limitations 
does  not  begin  to  run  on  such  undertaking  until  the  acceptance  of  the 
deed.    Schmueker  v.  Sibert  (Kans.),  765. 

6.  Recitals  in  notice.]  A  grantee  is  held  to  have  notice  of  all  the  fkcts  re* 
cited  in  the  deed.      WUlie  v.  Oay  (Tex.),  828. 
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6. .]  Where  a  recorded  deed  recited  that  the  consideration  "  was  secured  " 

to  be  paid  by  the  grantee,  it  was  held  that  one  who  claimed  title  under 
him  was  thereby  notified  that  the  purchase-price  had  not  been  paid,  and 
he  was  put  on  inquiry,  and  could  not  take  the  land  divested  of  the  ven- 
dor's lien.  lb. 

7.  Registration  of — effect  of  notice  by.]     Under  the  recording  act,  the  cer- 

tificate of  acknowledgment  is  a  necessary  part  of  the  record,  and  if  omit- 
ted, the  record  will  not  operate  as  notice  of  such  conveyance  to  subsequent 
purchasers  from  the  administrator  of  the  former  grantor.  Taylor  v.  Har- 
riaon  (Tex.),  304,  and  note,  309. 

8.  Qait-claim  deed.]     Although  one  claiming  under  a  quit-claim  deed  is  not  a 

bona  fide  purchaser,  within  the  recording  act,  yet  the  mere  absence  of  a 
covenant  of  warranty  does  not  constitute  a  deed  a  quit-claim,  lb. 

9.  Reservation  —  easement  —  profit  a  prendre.]    A  railroad  company  received 

a  deed  of  the  fee  of  a  strip  of  land  through  the  grantor*s  farm,  reserving  to 
the  grantor  the  privilege  of  mowing  and  cultivating  the  surplus  part  thereof 
not  required  by  the  railroad  company  ;  a  prior  mortgage  on  the  farm  being 
foreclosed i  the  referee's  deed  on  the  sale  excepted  and  reserved  the  said 
Btrip  "  as  conveyed  "  to  the  railroad  company  ;  the  defendant,  succeeding 
to  the  purchaser's  title,  entered  on  the  strip  and  cut  and  removed  the 
wheat  growing  on  it.  In  an  action  of  trespass  by  the  mortgagor  there- 
for, held,  tbat  the  reservation  in  the  deed  to  the  railroad  company  was  not 
of  an  easement  appurtenant  to  the  rest  of  the  farm,  but  simply  of  a  right 
to  profits  in  the  strip  to  the  grantors  personally,  which  did  not  pass  by 
the  deed  on  foreclosure,  and  that  defendant  was  liable.  Pierce  v.  Keator 
(N.  Y.),  612. 

Damages  in  action  for  breach  of  covenant]    See  Damages,  135. 

Record  o^  when  not  notice — defective  acknowledgment  and  certificate.]  See 
Vendor  and  Purchaser,  784. 

Specific  performance  of  agreement  to  convey.]  See  Specific  Perform- 
ance, 45. 

To  husband  and  wife — tenancy  by  entireties.]  See  Husband  and  Wife,  64, 
and  note,  65. 

DEVISE. 
See  Will. 

DIVORCE. 

1.  Jurisdiction — residence — constitutional]  law.]  The  provision  of  the  Fed- 
eral Constitution  requiring  full  faith  to  be  given  in  each  State  to  the  judi- 
cial proceedings  of  every  other  State  does  not  extend  to  a  decree  of  divorce 
rendered  without  jurisdiction  of  the  parties.  Hood  v.  State  (Ind.),  21,  and 
note.  27. 

2. .]  A  decree  of  divorce,  rendered  in  a  State  where  neither  of  the  parties 

lived  at  the  time  of  rendition, is  void  for  want  of  jurisdiction,    lb. 
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3.  -^- .]  A  State  statute  authorizing  the  courts  to  grant  dJyoroes  to  Bon-rai- 

dents,  who  desire  to  become  residents,  is  void.  lb. 

4.  Adultery  and  fomioaticm  distinguisbed.]    Adultery  is  sexual  interooaru 

of  a  married  woman  with  any  man  other  than  her  husband  ;  fomicatioD 
is  the  like  intercourse  uf  an  unmarried  woman  with  any  man.  /&.,  and 
note,  32. 

6.  Jnxiadiction  —  impeachment  ol  domeatio  jndgmant  ooUafterally.]    In  a 

suit  for  dower,  the  defendant  put  in  evidence  the  record  of  a  decree* 
of  dlToroe  against  the  claimant,  rendered  by  a  court  of  the  same  State  upcn 
default  upon  constructive  service  of  the  process ;  the  affidavit  opoo  which 
the  order  for  such  service  had  been  granted  was  wanting  in  the  record ; 
the  evidence  in  the  divorce  suit  and  in  the  present  suit  showed  that  the 
wife  was  at  the  time  in  confinement,  by  the  husband's  procuremlint,  in  an 
insane  asylum  in  another  State  ;  held,  (1)  that  in  spite  of  the  aboeLce  ol 
the  affidavit  it  must  be  presumed  that  the  order  was  duly  granted ;  but 
(2)  that  the  decree  established  no  defense,  the  wife  not  having  been 
absent  or  non  resident  in  such  a  sense  as  to  warrant  constructive  ser- 
vice ;  and  (3)  that  the  rule,  that  domestic  judgments  of  courts  of  genenJ 
jurisdiction  are  not  o])en  to  collateral  attack,  is  not  applicable  to  this  cue, 
because  under  the  law  the  wife  had  no  right  te  appeal,  or  move  to  Tactti", 
or  for  a  new  trial.     Neweo7nb*s  Executors  v.  Ne\f>eomh  (Kv.),  222. 

6.  Insanity  and  impotence  subsequent  to  marriage.]    Insanity  arising  sabe^* 

quent  to  marriage  is  not  a  cause  for  divorce,  nor  is  impotency  or  craeltj 
resulting  from  such'  insanity.  Impotency  arising  after  marriage  is  no 
ground  for  divorce.     Powell  v.  Powell  (Kans.),  774. 

7.  Judgment  annulling  void  marriage.]     Although  a  judgment  annulliogt 

marriage,  void  on  account  of  the  insanity  of  one  of  the  contracting  par 
ties  at  the  time  of  marriage,  is  unnecessary,  yet  it  will  be  supported,  as 
conducive  to  good  order  and  decorum,  and  the  peace  and  conscience  of  the 
complainant,  especially  when  the  action  has  been  prosecuted,  tried,  and 
decided  as  one  for  divorce,  lb. 

8.  Recrimination.]     Recrimination  is  a  valid  defense  in  all  actions  for  divorce 

n<Ue  V.  Hale  (Tex.),  294. 

9.  OomparatiTe  fault]     In  an  action  for  divorce  for  causes  other  than  adul- 

tery, where  fault  is  shown  on  both  sides,  the  plaintiff  cannot  prevail  ob 
the  ground  that  his  fault  is  the  less.  lb. 

10.  Who  may  set  aside  decree.]  A  voidable  judgment  cannot  be  attacked  br 
strangers  to  the  record.  Infant  children  of  divorced  parents  cannot  fet 
aside  the  decree  of  divorce.     Bangli  v.  Bangh  (Mich.),  495. 

11.  Setting  aside  for  fraud.]  A  decree  of  divorce,  fraudulently  obtained,  mij 
be  set  aside,  although  the  rights  of  innocent  third  persons  are  therebr 
prejudiced  ;  consequently  the  petition  need  not  allege  that  no  such  rights 
have  intervened.     Rush  v.  Rush  (Iowa),  179. 

12.  Petition  for — verification — directory  statute.]  A  statute  reqoiriRir  * 
petition  for  divorce  to  be  verified  is  merely  directory;  an  unverified  p^ti 
tion  gives  the  court  jurisdiction,  and  the  defect  may  be  amended.  R. 
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]X>MICILE. 
Ohmngm  o^  to  aToid  tajution.]    See  Taxation,  650. 

EASEMENTS. 

Ancient  lights.]  An  easement  in  light  and  air,  to  be  supplied  to  the  ancient 
windows  of  one  fromtlie  premises  of  another,  cannot  be  acquired  by  use 
or  prescription,  in  the  State  of  Indiana.     SUin  v.  Hauck  (Ind ),  10. 

in  deed.]    See  Deed,  612. 


ESTATE. 

Tenancy  by  entireties  —  deed  to  husband  and  wife.]  See  Husband  and 
Wife,  64,  and  note,  65. 

ESTOPPEL. 

By  conduct — who  entitled  to  insist  on.]  W.  agreed  in  writing  to  deliver  to 
B.  or  bearer  a  phaeton  on  a  certain  day  a  few  months  later,  and  therein 
acknowledged  payment ;  the  real  consideration  was  the  note  of  another, 
payable  a  few  days  earlier,  and  it  was  agreed  by  W.  and  B.  that  if  the 
not^  was  not  paid,  W.  should  be  under  no  obligation  to  deliver  the  phae- 
ton. K.  was  present  at  the  interview,  but  did  not  hear  the  conversation- 
Sabsequently  B.  offered  the  agreement  for  sale  to  a  third  person,  who,  in 
the  hearing  of  K.,  asked  W.  if  it  was  genuine,  to  which  W.  answered  in 
the  affirmative,  not  knowing,  however,  that  any  sale  was  proposed ;  that 
person  not  buying  it,  K.,  relying  on  what  he  heard  W.  say,  purchased  it 
of  B.  In  an  action  on  the  agreement,  held^  that  W.  was  not  estopped 
from  showing,  and  might  show  by  parol,  the  real  consideration  for  the 
agreement,  and  that  it  had  failed.    Kinney  v.  WhUon  (Conn.),  463. 

Of  auRied  woman — by  declarations  as  to  purpose  of  loan.]  See  M  abribd 
Woman,  605. 

former  abjudication  is  not.]    See  Former  Adjudication,  387. 


EVIDENCE. 

1.  Of  character — in  action  for  malicions  trespass.]    In  an  action  for  damages 

for  maliciously  burning  a  Imrn,  evidence  of  the  defendant'^  good  charac- 
ter is  not  admissible  under  ihe  general  denial.  Gebhart  v.  Burkett{ljid.)^ 
61. 

2.  When  evidence  of  good  character  may  be  given.]     Whenever  the   truth- 

fulness of  a  witnesH  is  assailed  eiTher  directly,  or  by  cross-examination,  or 
by  evidence  of  inconsistent  acts  or  statements,  or  by  contrary  evidence  as 
to  the  matters  testified  to  by  him,  his  reputation  for  trutli  may  be  sus- 
tained by  direct  evidence  adduced  for  that  purpose.  George  v.  PUcher 
(Va.),  350. 

3.  Confessions.]    Before   a   confession  can  be  received  in  evidence  it  must  be 

shown  to  have  been  voluntary.     State  v.  Garcey  (La.),  123. 

^  .]     Although  it  is   competent  to  inquire   whether  the  prisoner  stated 

that  certain  things  would  be  found  by  searching  a  particular  place,  and 
to  prove  that  they  were  accordingly  found,  yet  it  is  not  competent  to  in 
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quire  whether  he  coufessed  that  he  liad  concealed  them  there,  and  th« 
fact  that  they  were  so  found  does  not  render  admissible  a  confession  un- 
duly obtained.  lb, 

6.  On  criminal  trial  —  declarations  —  hearsay.]  Declarations  forming  part  of 
the  res  gestm  are  always  admissible  in  evidence  ;  but  otherwise  as  to  di-i- 
larations  simply  descriptive  of  a  past  event  and  dependingr  for  their  effV^; 
on  the  credit  of  the  person  making  them.  Binns  v.  The  StaU  (Ind.),  4^, 

S»  .]     So,  on  the  trial  of  an  indictment  for  murder,  the  declarations  of  th** 

deceased  subsequent  to  the  injury  which  resulted  in  her  death,  and  n-»: 
in  presence  of  the  prisoner,  and  descriptive  of  the  occurrence,  are  inad- 
missible, lb. 

'7.  Motive.]  Orders  of  court  in  an  action  for  divorce,  obtained  by  the  dec«i.'»  i 
against  the  prisoner,  ordering  him  to  pay  her  money,  restraining  L.s 
transfer  of  his  property,  and  appointing  a  receiver,  are  inadmissible  ii 
« vide  nee  against  him  on  the  question  of  motive  ;  although  the  fact  of  tb* 
pendency  of  the  action  might  have  been  competent,  and  was  provable  by 
parol,  lb. 

8.  Rape  —  statements  of  prosecutrix  out  of  court.]    On  an   indictment  fo- 

rape,  the  testimony  of  the  complainant  may  be  confirmed  by  evideoce  on 
only  that  she  had  communicated  her  complaint  to  persons  out  of  ooart 
about  the  time  of  the  offense,  but  the  details  of  such  communication  uu} 
be  given  by  the  witnesses.    State  v.  Kinney  (Conn.),  436. 

9.  Degree  of  proof  required  in  civil  action  for  criminal  act.]    In  a  civil  actios 

for  damages  for  an  act  which  is  also  indictable  as  a  crime,  the  same  ti'*^ 
gree  of  proof  is  required  to  establish  the  cause  of  action  as  would  be  n^ 
quired  to  warrant  a  conviction  upon  an  indictment  for  the  same  offVo^^. 
The  commission  of  the  offense  must  be  proved  beyond  a  reasonable doabt 
Barton  v.   Thompson  (Iowa),  131. 

10.  Parol,  to  prove  destroyed  acceptances  in  action  of  account  for  advancM.] 

The  defendant  drew  drafts  upon  the  plaintiffs  for  advances,  which  the; 
accepted  and  paid  at  their  bank,  and  which  they  afterward,  in  accordance 
with  their  custom,  and  without  fraudulent  intent,  destroyed,  before  any 
dispute  aro.se  in  regard  to  them.  In  an  action  for  a  balance  of  account 
therefor,  held,  that  the  plaintiffs  ini^ht  give  secondary  evidence  of  the 
drafts,  and  of  their  acceptance  and  payment.     Stede  v.  Lord  (N.  T.),  HO^ 

11.  Of  agreement  to  assume  mortgage.]  In  an  action  of  foreclosure,  to  wbirh 
subsequent  grantees  of  the  mortgage  are  parties  defendant,  a  writ:''3 
agreement  between  the  mortgagor  and  his  grantees,  outi*ide  the  convet- 
ance  by  which  they  promise  to  pay  the  mortgage  debt,  is  competent  ♦-v:- 
dence  against  such  grantees.    Schmucker  v.  SUfert  (Kans.),  7ft5. 

12.  Husband  and  wife  as  witnesses  for  or  against  each  other.]  A.statu> 
removing  the  disability  of  witnesses,  on  the  ground  of  interest,  doe;»  c<k 
render  husband  and  wife  competent  witnesses,  the  one  for  or  against  th<> 
other,  even  as  to  matters  not  confidential.     Oee  v.  Scott  (Tex.),  831. 

13.  Proof  of  handwriting  by  photographic  copies.]  On  a  question  of  I'l* 
handwriting^  of  A,  in  Texas,  the   court  admitted  depositions  of  witnessei 
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in  another  State,  that  they  knew  the  haDdwriting  of  B,  but  not  that  of 
A.  Attached  to  the  iDterrogatoriea  were  photographic  copies  of  the  writ- 
ings in  question,  purporting  to  have  been  executed  by  A,  and  the  wit- 
nesses in  those  depositions  testified  to  their  belief  that  if  the  copies  were 
exact,  the  original  writings  were  in  the  hand  of  B.  Held,  that  the  de- 
positions were  erroneously  received  ;  (1)  l)ecause  they  were  secondary  evi- 
dence ;  (2)  that  the  mere  fact  that  the  original  writings  were  on  file  in  a 
Texas  court,  and  thus  could  not  be  produced  to  the  witnesses  in  the 
other  State,  did  not  authorize  their  admissions;  (3)  because  the  witnesses 
did  not  know  the  handwriting  of  A.  Eborn  v.  Zijnpletnan  (Tex.),  815,  and 
note,  319. 

1^  Oomment  by  court  on  prisoner's  testimony.]  On  the  trial  of  an  indict- 
ment, where  the  prisoner  has  testified  to  material  matters  in  his  own 
behalf,  it  is  error  for  the  judge  to  instruct  the  jury  that  "  one  interested 
will  not  usually  be  as  honest  and  candid  as  one  not  so.'*  Veatch  y.  2^ 
State  (Ind.),  44. 

At  what  age  infant  may  testify.]    See  Witness,  100. 

Parol  evidence  of  consideration  —  estoppel]    See  Estoppel,  462. 

EXECUTION. 

Sale  on  —  rights  of  purchaser.]    See  Judicial  Sale. 

See  Exemption. 

EXEMPLARY  DAMAGES. 
See  Damages. 

EXEMPTION. 

1.  From  attachment — trade  tools.]    Under  a  statute  exempting  from  attach. 

ment  implements  of  a  debtor's  trade,  the  horses  and  carts  of  one  engaged 
in  carting  coal  are  not  exempt.     Enscoe  v.  Dunn  (Conn.),  480. 

2.  Prom  ejcecution.]    A  statute  exempted  from  execution  and  attachment,  in 

addition  to  certain  specified  articles,  "  all  other  household  furniture  "  of 
the  debtor,  the  head  of  a  family,  not  exceeding  in  value  five  hundred 
dollars.  The  debtor  had  less  than  that  value  of  household  goods  of  every 
kind ;  held^  all  exempt,  although  not  at  all  necessary  for  his  and  his  fam- 
ily's personal  u.^e,  but  kept  merely  for  the  use  of  boarders  and  gaests  for 
hire.    Easure  v.  Hart  (Kans.),  772. 

From  taxation.]    See  Taxation,  138. 

See  Homestead,  420. 

EXTRADITION. 

1«  For  what  offenses  extradited  person  may  be  tried.]  An  Implication  in  a 
treaty  that  extradited  criminals  are  not  to  be  tried  for  crimes  other  than 
those  named  in  the  treaty  and  in  the  warrant  of  extradition,  is  of  as  much 
force  as  the  clear  and  unambiguous  expression  of  such  a  provision  would 
be.     Commonwealth  v.  Hawea  (Ky.)i  242. 
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2. .]  A  prisoner,  extradited  from' Canada,  under  article  10  of  the  Treaty  ol 

1842,  between  the  United  States  and  Oreat  Britain,  having  been  tried  for 
and  acquitted  of  the  offense  for  which  he  was  extradited,  cannot  be  held 
for  trial  for  an  offense  not  within  the  treaty,  without  being  first  aHMed 
an  opportunity  to  return.  lb. 

FALSE  PRETENSES. 
See  Dbcbit. 

FERRY. 

1.  IieglilatiTe  control  o£]    The  establishing  of  public  bridges  and  ferries,  in 

connection  with  public  roads,  across  nayigable  waters,  and  the  exaction 
of  toll  thereon,  is  a  franchise,  subject  to  the  control  of  the  legidatare. 
Hudson  V.  Ouero  Land  and  JBhnigration  Co.  (Tex.),  289,  and  note,  2IK^ 

2.  Riparian  rights.]    Although,  hy  statute,  a  preference  is  usually  giTen,  in 

granting  a  ferry  franchise,  to  the  riparian  owner  at  the  place  in  question, 
yet  this  is  not  a  matter  of  absolute  right  by  reason  of  sndi  riparian  own- 
ership ;  and  such  a  franchise  having  once  been  so  granted,  may  be  repealed 
or  modified  by  statute.  lb. 

3.  Implied  repeal  of  franchise.]    It  seems  that  in  view  of  the  similarity  be- 

tween a  ferry  and  a  pontoon  bridge,  a  legislative  grant  to  one  of  the 
privilege  of  establishing  the  latter,  impliedly  repeals  a  former  grant  to 
another  of  the  privilege  of  establishing  the  former.  lb, 

4.  Presumption  of  grant.]    Thirty  years'  use  by  the  public  of  a  river  cross- 

ing authorizes  the  presumption  of  a  grant,  lb, 

FINDER. 
Of  loat  bank  note  —  rights  o£]    See  Lost  Pbopbbtt,  880. 

FIXTURES. 

1.  Tests  o£]    Whether  a  chattel  has  become  a  fixture  is  determined  by  throe 

tests  :  first,  annexation  ;  second,  adaptation ;  third,  intention;  and  of  theos 
the  last  is  the  most  controlling,  the  others  being  chiefly  valuable  as  evi- 
dence of  intention.     Sutchins  v.  Masterson  (Tex.),  286. 

2.  Sugar  mill.]    As  between  vendor  and  vendee,  a  sugar  mill,  sold  with  a 

plantation,  as  a  part  of  it,  is  a  fixture.  lb. 

3.  Trade  fixtures  —  right  of  tenant  to  remove  during  teem.]    A  leasee  da^ 

ing  his  term  placed  trade  fixtures  on  the  demised  premises ;  before  the 
expiration  of  the  term  he  took  a  new  and  independent  lease  of  the  same 
premises,  with  different  conditions,  reserving  no  right  to  the  fixtures,  bat 
covenanting  to  surrender  the  premises  at  the  end  of  the  term  '*  in  as  good 
order  and  condition  as  the  same  now  are."  SM,  thhi  he  oould  not  remove 
the  fixtures  after  the  expiration  of  the  first  term.  Wairia  ▼.  FirH  Ifmti^md 
Bank  (Mass.),  694. 

FORECLOSURE. 
Bale  on  warranty — mistake.]    See  Judicial  Salbs,  87. 
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FOREIGN  CORPORATIONS. 
See  Corporations. 

FORGED  DRAFT. 
Bqnitiefl  as  between  two  innocent  sufliBrerB.]    See  Bakks,  105. 

FORGERY. 
Indictment  for.]    See  Criminal  Law,  668. 

FORMER  ADJUDICATION. 

When  does  not  work  estoppel]  In  a  suit  upon  a  not«  against  maker  and 
indorser,  a  deeree  was  rendered  in  favor  of  the  first  indorser;  but  it  not 
appearing  upon  the  face  of  the  record,  nor  by  extrinsic  evidence,  that  the 
adjudication  was  upon  the  merits,  and  that  it  decided  the  respective  rights 
of  the  indorsers  as  between  themselves,  hsld,  that  the  surety  of  the  second 
indorser,  who  has  been  compelled  to  pay  the  note,  is  not  estopped  by  that 
adjudication  from  recourse  against  the  first  indorser.  Chriijnan*s  Adm'x 
V.  Barman  (Va.),  387. 

FORNICATION. 
I>efiiiltion  of.]    See  Divorce,  21,  and  note,  82. 

FRANCHISE. 
See  Corporation  ;  Fbrrt. 

FRAUD. 
Vitiates  contract  of  insorance.]    See  Insurance,  878. 

See  Statute  op  Frauds. 

FRAUDULENT  CX)NVEYANCE. 

Ante-imptifll  settlemient — rights  of  creditors.]  A  husband,  before  marriage 
and  in  consideration  thereof,  conveyed  all  his  property  to  his  intended 
wife ;  he  was  largely  insolvent  at  the  time  ;  the  parties  had  been  living 
together  in  illicit  intercourse  and  had  had  several  children  born  to  them 
before  marriage ;  in  a  suit  by  creditors  to  set  aside  such  conveyance  as 
fraudulent,  heldt  that  the  settlement  was  valid,  the  wife  having  had  no 
knowledge  of  the  intended  fraud.    Herring  v.  Wickham  (Va.),  405* 

FRAUDULENT  REPRESENTATION. 
See  Deceit. 

GIFT. 

1.  Inter  viiros  of  bank  deposit.]  The  plaintiff's  father,  with  the  intention  of 
making  a  gift,  delivered  to  each  of  his  son^  a  check  on  a  savings  bank 
payable  four  days  after  his  death,  and  also  to  one  of  them  the  bank  pass- 
book ;  he  stated  at  the  same  time,  that  he  should  want  the  control  and 
interest  of  the  money  during  his  life,  and  that  they  would  need  the  books 

Vol.  XXVI.—  102 
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to  get  the  money,  and  that  lie  delivered  them  for  safe-keeping ;  the  checks 
did  not  equal  the  fund  on  deposit ;  t)ie  books  were  immediately  deposited 
in  the  bank  and  remained  there  until  the  father's  death ;  in  an  action 
against  the  executor,  held,  that  the  transaction  was  not  a  gift,  becaoM 
there  was  no  transfer  or  relinquishment  of  control  over  the  fand ;  and 
also  /leld,  that  the  transaction  was  not  a  declaration  of  trust  or  gift  br 
appropriation. or  appointment.  Cvrry  v.  Potoers  (N.  Y.).  577. 
2.  Causa  mortis  of  bank  depoidt.]  The  delivery  of  a  saving  bank  pass-book, 
with  an  assignment  of  the  deposit,  is  a  valid  gift  causa  mortis.  She^Aff 
V.  Roach  (Mass.),  6^,  and  note,  684. 

3. .]  If  one  receives  a  gift  causa  mortis  in  trust,  and  neither  the  bene- 
ficiaries nor  their  respective  proportions  are  clearly  expressed,  the  trust 
fails  and  the  donee  cannot  claim  the  gift  for  himself,  lb, 

HANDWRITING. 
See  Evidence,  315. 

HIGHWAY. 

1.  Defect  in  turnpike  —  injury  from  fright  to  horse.]     A  turnpike  company, 

exacting  toll  for  public  travel  on  its  road,  negligently  suffered  the  same 
to  become,  and  to  its  knowledge  to  remain  a  long  time,  out  of  repair,  by 
means  of  a  large  hole  near  the  center  of  the  track.  The  plaintiff,  riding 
on  horseback  on  said  road,  having  no  knowledge  of  the  defect,  and  being 
in  no  way  negligent,  her  horse  became  frightened  by  the  hole,  shied,  threw 
her  to  the  ground,  and  injured  her.  Held^  that  she  might  recover  dam- 
ages from  the  company  therefor,  without  alleging  that  the  horse  came  in 
contact  with  the  hole,  or  that  there  was  not  room  to  pass  on  either  side. 
Brooksville  and  ConnersfcUle  Turnpike  Co.  v.  Pumphery  (Ind.),  76. 

2.  IMversion  of  water.]     As  against  the  owner  of  land  abutting  on  a  public 

highway,  the  selectmen  of  the  town  have  a  right  to  drain  a  spring  on  the 
highway  on  such  owner's  side,  in  such  manner  as  to  render  the  highway 
safe  from  its  overflow  ;  but  they  have  no  right  to  divert  the  water  from 
the  spring  to  a  public  watering  trough  on  the  other  side  of  the  highway. 
Town  ofSuffleld  v.  HatJhaway  (Conn.),  488. 

Failure  of  railroad  to  give  signals  of  warning  on  crossing.]     See  RAiLROADe, 

205. 

In  cities.]    See  Municipal  Corporationsw 

HOMICIDE. 
Neglect  of  wounds.]    See  Criminal  Law,  486. 

HOMESTEAD. 

Bxemption  as  against  a  criminal  fine.]  Under  a  constitutional  provision  al- 
lowing a  homestead  exemption  as  against  "  any  debt  contracted."  the 
exemption  cannot  be  claimed  as  against  a  fine  due  to  the  Commonwealth 
for  a  violation  of  its  criminal  laws.     Whiteacre  v.  Rector  (Va.),  430. 
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HUSBAND  AND  WIFE. 

1.  Agency  of  husband  on  sale  of  wife's  property.]     A  liuaband  sold  property 

belonging  to  his  wife  for  her  benefit,  and  received  a  promissory  note  for  the 
price  payable  to  the  wife's  order.  Ihld^  that  tlie  husband  was  agent  for 
the  wife  and  that  delivery  of  the  note  to  him  by  the  maker  was  a  delivery 
to  the  wife,  and  therefore  a  material  alteration  of  the  note  by  the  husband 
released  the  maker.     Hamilton  v.  Ilctoper  (Iowa),  161. 

2.  Deed  to  husband  and  wife —tenancy  by  entireties.]  A  conveyance  of  real 

estate  to  husband  and  wife,  although  not  describing  them  as  such,  consti- 
tutes them  tenants  by  entireties,  the  sur^avor  being  entitled  to  the  whole 
estate  ;  and  the  estate  cannot  be  sold  on  execution  against  the  husband. 
The  rule  is  the  same  where  the  conveyance  is  to  husband  and  wife  with 
a  third  person  ;  the  estate  of.  the  former  is  held  by  entirety.  Hulett  v. 
Inlaw  (Ind  ),  64,  and  note,  6o. 

Action  against,  for  specific  performance  of  agreement  to  convey —  wife's  re- 
fusal —  decree.]     See  Specific  Perfoumance,  45. 

Acknowledgment  of  wife.]     See  Deed,  267. 

Iioans  to  married  woman  for  benefit  of  separate  estate  — estoppeL]  ike  Mab- 
RiED  Woman,  605. 

As  witnesseB  for  each  other.]     Sec  Evidence,  331. 

See  Divorce  ;  Marriage. 

ILLEGAL  (CONTRACT. 
See  Contracts. 

INDICTMENT. 
See  Criminal  Law. 

INFANCY. 

1.  Implied  contract  to  pay  for  support  of  infant]     The  plaintiff  received  into 

his  family  the  infant  granddaughter  of  his  wife  when  very  young,  and  he 
supported  her  for  several  years,  under  the  agreement  that  she  should  live 
with  him  till  of  age.  The  grandmother  having  died,  the  father  of  the 
infant  removed  the  infant  from  the  plaintiff's  family  against  his  will. 
lleldf  that  plaintiff  could  not  maintain  an  action  for  the  support  of  the 
child.     Tliorp  v.  Bateman  (Mich.),  497. 

2.  Negligence  —  measure  of  discretion  —  animals.]     A  boy  thirteen  years  of 

age  struck  a  dog,  which  thereupon  bit  him.  Held,  that  an  action  for  such 
injury  was  maintainable,  although  the  boy  was  old  enough  to  know  that 
the  striking  would  be  apt  to  incite  the  dog  to  bite  him,  provided  the 
boy  acted  with  such  care  as  would  be  due  care  in  a  boy  of  his  years. 
Plnmley  v.  Birge  (Mass.),  645. 

3.  Assault  and  battery.]     Infancy  is  no  defense  to  an  action  for  assault  and 

battery.     Peterson  v.  Haffner  (Ind.),  81. 

At  what  age  infant  may  testify.]    See  Witness,  100. 
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INJUNCTION. 

Mandamus  to  compel  issue  oL]    A  mandamus  will  not  lie  to  compel  a  jadge 
to  issue  an  ii^unction.    JSlate  v.  The  Judge  (La.)»  115. 

Cannot  be  issued  to  restrain  enibrcement  of  sentence  for  oootaaspt-J    See 

r/ONTEMPT,  479. 

To  restrain  change  of  grade  of  street]    See  Municipal  Gobpobatioit,  447« 
and  note,  457. 

IMPOTENCY. 
See  Divorce. 

INSANITY. 

Arising  after  marriage  not  ground  for  divorce.]    See  DivoRCK. 

Action  against  one  maliciously  instigating  inquisition  in  lunacy.]    See  Malio 
lOus  Prosecution,  58. 

INSOLVENCY. 
Assignment — eflEect  ol,  on  property  out  of  State.]  See  Conflict  of  Laws,  442^ 

INSURANCE. 

FIRE. 

1.  Warranty  —  waiver  of  statutory  provision  in  fisvor  of  Insiired.]    Where 

a  statute  enacted  that  all  statements  in  an  application  for  insurance  should 
be  deemed  representations  and  not  warranties,  and  that  no  misrepreses- 
tation,  unless  material  or  fraudulent,  should  vitiate  a  policy ;  but  parties 
entered  into  a  contract  for  insurance,  providing  that  the  statements  in 
the  application  should  be  deemed  part  of  the  policy  and  warranties,  and 
that  any  false  representation  should  render  the  policy  void ;  held,  that  the 
contract  waived  the  benefit  of  the  statute,  and  was  avoided  by  any  untrue 
statement,  although  immaterial.  Farmers  dt  Drovers'  Ins.  Co.  v.  Currf 
(Ky.).  194. 

2.  Assignment  of  policy  and  of  interest  in  sul^eot  by  one  partner  to  another.] 

A  p>olicy  of  fire  insurance,  conditioned  not  to  be  assignable  without  the 
written  consent  of  the  Insurer,  and  to  be  void  in  case  of  transfer  by 
sale  or  otherwise  without  such  consent,  was  issued  to  a  partnership  of 
three  persons  ;  subsequently  during  the  term  one  partner  retired,  without 
assigning  his  interest  in  the  policy,  but  selling  his  interest  in  the  part- 
nership to  his  copartners,  who  continued  the  business;  a  fire  subsequently 
having  destroyed  the  property  insured,  held,  that  the  two  remaining  copait. 
ners  could  recover  on  the  policy.  The  Texas  Banking  and  Ins.  Co.r^ 
Cohen  (Tex.),  298. 

3.  Knowledge  of  insurer's  agent — ^representation  of  title.]    In  an  action  on  a 

policy  of  fire  insurance  containing  a  condition  that  "if  the  building 
insured  stands  upon  leased  ground,  it  must  be  so  represented  to  the 
company,  and  so  expressed  in  the  written  part  of  the  policy,  otherwise 
the  policy  shall  be  void. "  Beld,  that  compliance  with  this  condition 


INDEX.  813 
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exeased  by  the  fact  that  the  description  of  the  property  was  inserted  In 
the  p>olicy  by  the  insurer's  general  agent,  who  knew  that  the  bnilding 
insured  stood  upon  leased  ground.   ManTiattan  Fire  Ins.  Co.  v.  Weill  (Va.), 
364,  and  note,  370. 

4.  Interest  of  assured  —  lien  on  property.]  In  an  action  on  a  policy  of  fire 
insurance  containing  a  condition  that  '*  if  tlie  interest  of  the  assured  in 
the  property  be  any  other  than  the  entire  unconditional  and  sole  owner- 
ship of  the  property  for  the  use  and  benefit  of  the  assured,  it  must  be  so 
represented  to  the  company,  and  so  expressed  in  the  written  part  of  this 
policy,  otherwise  the  policy  shall  be  yoid,"  it  appeared  that  the  assured 
had  given  a  deed  of  trust  of  the  property  to  secure  a  debt,  and  had  not 
divulged  the  fact  to  the  insurer.  Held^  that  this  was  not  a  breach  of  the 
condition,  because  (I)  the  condition  was  not  a  warranty  against  liens  and 
incumbrances ;  (2)  it  did  not  relate  to  the  legal  title  ;  and  (3)  the  cestui 
que  trust  was  not  a  joint  owner,  lb. 

6.  On  several  sul^ects — fraud  in  respeot  only  to  one.]  A  policy  of  fire  insur- 
ance provided  that  all  fraud  or  attempt  at  fraud,  or  false  swearing,  on  the 
part  of  the  assured,  should  forfeit  all  claim  under  the  policy;  the  pol- 
icy insured  $2,000  on  buildings,  $1,000  on  machinery  and  fixtures,  and 
$2,000  on  stock  of  grain,  etc.  ;  a  loss  having  occurred,  the  insured,  in 
his  sworn  proofs  of  loss,  made  a  false  and  fraudulent  statement  as  to  the 
stock  of  grain,  etc.,  but  not  as  to  the  other  subjects  of  insurance  ;  7ield, 
that  the  entire  policy  was  forfeited.  Moore  v.  Virginia  Fire  cfc  Marine 
Ins.  Co.  (Va.),  373. 

6.  Fraud  ▼itiates.]  A  policy  of  fire  insurance  procured  by  fraud  is  void  with- 
out any  provision  to  that  effect,  altliougli  it  contains  a  provision  that  it 
shall  be  void  for  fraud  or  false  swearing  in  connection  with  the  proofs  of 
loss.   i!>. 

?•  Additional  insurance  —  waiver.]  A  policy  of  insurance  provided  that  it 
should  be  void  for  additional  insurance,  not  consented  to  by  th^  company 
in  writing  on  the  policy  ;  the  agent  of  the  company,  in  reply  to  a  letter  of 
the  insured,  wrote  him  a  letter  stating  that  the  company  would  allow 
other  concurrent  insurance  and  would  place  it  for  him  at  the  same  rate. 
Held,  that  this  did  not  waive  the  condition  of  the  policy,  as  it  was  not  a 
consent  to  specific  additional  insurance,  and  was  a  mere  revocable  ofier. 
AUemania  Fire  Ins.  Co.  v.  llurd  (Mich.),  491. 

8.  Of  pattema  as  tooU.]     Patterns  for  iron  castings,  used  by  the  hands  of  a 

single  person,  are  '*  looks"  within  a  policy  insuring  against  fire,  "fixed 
and  movable  machinery,  engine,  lathes  and  tools,"  of  a  manufacturer  of 
machinery;  and  are  not  within  an  exception  of  "  jewels,  plate,  watches, 
ornaments,  medals,  patterns,  printed  music,"  etc.  LopeweU  v.  Westchester 
Fire  Ins,  Co.  (Mass.),  671. 

9.  For  benefit  of  mortgagee.]     A  mortgagor  of  land  covenanted  to  keep  the 

building  standing  on  the  land  insured  for  the  benefit  of  the  mortgagee  at 
a  fixed  sum;  more  than  a  year  afterward; the  mortgagor  procured  an 
insurance  for  a  less  sum  on  the  building  and  his  furniture,  in  his  own 
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name ;  the  policy  was  not  delivered  to  the  mortgagee,  and  it  was  pro- 
cured without  hia  knowledge  ;  after  a  loss  on  the  building,  the  mortgagee 
notified  the  insurer  of  his  claim,  but  the  latter,  having  no  knowledge  of 
the  terms  of  the  mortgage,  paid  the  amount  to  the  mortgagor.  In  an 
action  at  law  by  the  mortgagee  in  the  name  of  the  mortgagor,  held,  that 
his  claim  could  not  be  enforced.  Stearns  v.  Quiney  Jfuttml  Ins.  Co.  (Mass.), 
647. 

10.  Of  mortgagee's  interest  —  subrogation.]  A  mortgage  contained  a  cove- 
nant that  the  mortgagor  would  insure,  and  that  in  default  thereof,  the 
mortgagee  might  insure  and  the  premiums  should  be  deemed  secured  by 
the  mortgage.  The  mortgagor  failing  to  insure,  the  mortgagee  insured 
his  interest  as  such,  by  a  policy  providing  that  in  case  of  loss  he  should 
assign  to  the  insurer  an  amount  equal  to  the  amount  of  loss  paid.  A  loss 
having  occurred,  the  insurer  paid  it,  took  an  assignment  of  the  mortgage, 
and  brought  a  suit  for  foreclosure.  Held,  tliat  the  insurance  money  was 
not  to  be  applied  in  payment  of  the  mortgage  debt,  and  that  the  action 
was  maintainable ;  also,  Iield^  that  although  the  provision  in  the  policy 
was  only  in  terms  for  the  assignment  of  the  mortgage,  yet  as  it  was  the 
evident  intention  to  include  the  bond,  and  the  bond  was  actually  delivered, 
both  passed,  and  the  payment  to  the  mortgagee  could  not  be  held  to  be  in 
liquidation  of  the  bond.     Foster  v.  Van  Heed  (N.  Y.),  544. 

LIFE. 

11.  Assignment  of  policy —  right  of  assignee.]    The  assignee  of  a  policy  of 

life  insurance  cannot  recover  on  the  policy  where  he  had  no  insurable 
interest  in  the  life.     Missouri  Valley  Ins.  Co.  v.  Sturges  (Kans.),  761. 

MARINE. 

12.  Warranty  of  seaworthiness.]  In  every  marine  insurance  there  is  an 
implied  warranty  of  seaworthiness,  and  an  insurance  on  freight,  by  the 
owners  of  the  vessel,  may  be  defeated  by  proof  that  the  vessel  was  unsea- 
worthy.    DonnaUy  v.  Merchants*  Mutual  Ins.  Co.  (La.),  129. 

13.  Seaworthiness.]  An  anchor  is  not  necessary  to  the  seaworthiness  of  a 
fiat-boat  navigating  the  Mississippi.  Ih. 

INTEREST. 

1.  Conventional  rate  —  effect  of  constitutional  repeaL]     A  sealed  promissory 

note  was  executed  in  Virginia,  payable  six  months  from  date  with  inter- 
est at  the  rate  of  twelve  per  cent  from  date.  The  Constitution  then  fixed 
the  lawful  rate  of  interest  at  six  per  cent,  but  permitted  parties  to  agree 
on  any  higher  rate  not  exceeding  twelve  per  cent.  Subsequent  to  the 
execution  of  the  note  the  Constitution  was  modified  and  the  conventional 
rate  was  abolished.  Held,  (I)  that  the  constitutional  modification  did  not 
affect  the  agreement  in  the  note  ;  and  (2)  that  the  note  bore  the  conven- 
tional rate  of  interest  until  it  was  paid,  although  not  paid  at  maturity. 
Cecil  v.  Hicks  (Va.).  391.  • 

2.  How  affected  by  modification  of  usury  law.]  A  promissory  note,  intended 
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to  mn  for  several  years,  was  executed,  payable  on  demand  with  interest 
eemj-annually  at  the  leg^l  rate  of  eight  per  cent.  Subsequently  the  rate 
of  interest  was  by  law  limited  to  seven  ])er  cent.  When  the  note  was  made 
there  was  a  statute  that  demand  notes  were  to  be  considered  as  due  in 
four  months  from  date.  In  an  action  by  the  payee  against  the  makers, 
after  several  years,  held,  that  the  statute  relating  to  demand  notes  did 
not  apply  to  the  original  parties^  but  only  to  third  parties,  and  that  the 
original  rate  of  interest  attached  until  payment  of  the  note.  Seymour  v. 
Continental  Life  Ins.  Co,  (Conn.),  469. 

S»  Usiiry  —  omissiona.]  An  agreement  between  a  commission  merchant  and 
a  dealer  in  produce  by  which  the  former  is  to  advance  money  to  the  lat- 
ter, at  legal  interest,  to  enable  him  to  buy  and  carry  produce  to  be  sold 
by  the  former,  and  for  the  care,  management  and  sale  of  which  the 
former  is  also  to  receive  a  percentage  upon  the  amount  advanced;  ?ield,  not 
usurious  in  itself,  the  commission  charged  not  being  unusual  or  unreason- 
able, and  the  borrower  not  being  in  any  strait ;  and  also  heldy  that  the  fact 
that  the  borrower  voluntarily  took  charge  of  and  managed  the  produce 
himself  did  not  change  the  nature  of  the  agreement.  Matthe^oe  v.  Cot 
(N.  Y.),  583. 

JUDGMENT. 

1.  Against  deceased  defendant — collateral  attack.]  A  claim  of  title  to 
land  under  a  sheriff's  deed  cannot  be  defeated  in  a  collateral  action  to  try 
the  title,  by  proof  that  the  judgment  defendant  was  dead  at  the  time 
when  the  judgment  was  obtained  and  the  suit  was  commenced.  Taylor 
V.  Saou)  {Tex.),  311. 

2.  Domestic  judgment  —  impeaching  for  want  of  jurisdiction.]  A  judg- 
ment of  a  court  of  this  State  may  be  impeached  collaterally  by  the  defend- 
ant, by  proof  that  he  was  not  served  with  process  and  did  not  appear, 
although  the  record  recites  that  he  was  served,  and  contains  au  apparent 
appearance  by  attorney  on  his  behalf.    Ferguson  v.  Crawford  (N.  Y.),  589. 

Collateral  impeachment  of.]     .S^e  Divorce,  222. 

Who  may  attack.]    See  Divorce,  49o. 

JUDICIAL  SALES. 

1.  Sheriffs  sale — warranty  —  mistake.]    A  purchaser  at  a  sherifTs  sale  buys 

at  his  own  risk  ;  there  is  no  warranty,  express  or  implied,  in  any  such 
sale.  So  where  the  real  estate  of  one  is  by  mistake  mortgaged  by  another, 
and  is  sold  by  the  sheriff  under  a  decree  of  foreclosure,  an  innocent  pur- 
chaser cannot,  in  an  action  against  the  sheriff  and  the  judgment  cred- 
itor, set  aside  the  sale  and  recover  the  purchase-money  paid  by  him. 
Neal  V.  Oillaspy  (Ind.),  37,  and  note,  38. 

2.  Agreement  of  judgment  creditor   postponing  his  lien  —  efifect  on  pur- 

chaser.] It  was  agreed  between  a  mortgagee  and  a  judgment  creditor 
of  the  mortgagor  whose  judgment  was  a  lien  on  the  land  prior  to  the 
mortgage,  that  the  judgment  should  be  postponed  to  the  mortgage.  After- 
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ward  execution  was  issued  on  the  judgment,  and  the  land  sold  under  it  to 
a  purchaser  who  had  no  notice  of  the  agreement  giving  priority  to  the 
mortgage.  Held,  that  he  was  nevertheless  bound  bj  it,  as  he  ooold  have 
no  better  title  than  the  judgment  creditor.  Pr&U  v.  Y(mker8  Sanngi Biudt 
'N.  Y.).  627. 

JURISDICTION. 

Statutory  action  for  death  cauaed  in  another  State.]  Under  a  statute  of 
Kansas,  conferring  a  right  of  action  for  damages  for  death  canaed  by  a 
wrongful  act,  no  action  can  be  maintained  where  the  death,  although 
occurring  in  Kansas,  was  caused  by  injuries  inflicted  in  another  State. 
McCarthy  v.  Chicago^  Bock  Idand  and  Pacific  RaUvoay  Co.  (Kana.),  742. 

In  actions  for  divorce.]    See  Divobce. 

Impeaching  Judgment  for  want  oi]    See  Judgment.  589. 

Of  State  court  on  application  to  remove  cauae  to  Federal  oourt.]  See 
Removai«  of  Causes,  150. 

JURY. 

1.  Oommnnication  with,  by  Judge  after  their  retirement.]    After  a  sheriiTfl 

jury  bad  retired  to  deliberate,  they  called  upon  the  sheriff  for,  and  received 
in  the  absence  of  the  parties  and  their  counsel,  au  instruction  on  a  matter 
of  law  ;  held,  that  the  verdict  was  invalid,  although  the  sheriff  certified 
that  after  the  jury  were  discharged,  lie  submitted  the  instruction  to  the 
respective  counsel,  and  they  approved  it.    Read  v.  Cambridge  (Mass.),  fi90- 

2.  Trial  by.]     The  provision  of  tlie  Federal  Constitution  as  to  trial  by  jury 

has  no  application  to  State  courts.     Joseph  v.  BidtoeU  (La.),  108. 

LANDLORD  AND  TENANT. 

1.  Growing  crops  pledged  by  tenant  to  landlord  for  rent — ^right  of  posasi 
sion — trespasH  by  landlord's  animals.]    A  tenant  agreed  that  his  landlord 

should  have  for  rent  an  individual  balf  of  a  growing  crop  raised  by  the 
former  on  the  leasehold.  Held,  that  the  right  of  possession  until  harrest 
and  division  continued  in  the  tenant,  and,  therefore^  that  where,  befoie 
division,  the  landlord's  animals,  owing  to  his  negligence,  broke  the  inclos- 
ure  and  injured  the  growing  crop,  he  was  liable  to  the  tenant  in  damages. 
Front  V.  Harding  (Ind.),  18. 

%,  Agreement  to  work  land  on  shares  —  discharge  of  tenant]    An  agreement 

to  work  land  on  shares  does  not  constitute  a  partnership;  the  tenant  is  a 
mere  employee,  liable  to  be  discharged  for  cause.     Jeter  v.  Penn  (La.),  98. 

3.  .J  A  tenant  working  land  on  shares  has  no  right  to  delegate  his  employ* 

ment ;  but  where  he  does  so,  being  sick,  tie  is  liable  to  be  dischai^ged, sub- 
ject to  his  rijrht  to  recover  such  an  amount  of  the  proceeds  of  the  crops 
as  is  proportioned  to  the  time  which  he  worked,  lb. 

4.  Outgrowing  crop — notice  to  quit — ^parol  lease  for  more  than   one  year.] 

The  plaintiff  entered  upon  lands  in  the  spring  under  a  parol  lease  for  two 
years,  with  the  privilege  of  harvesting  a  crop  of  wheat  to  be  sown  in  the 
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second  fall,  and  not  to  ripen  until  the  expiration  of  the  two  years ;  in  the 
second  summer  the  owner  contracted  to  sell  the  premises  to  the  defend- 
ant, who  had  notice  of  the  plaintifi^s  rights ;  before  receiving  his  deed 
the'defendant  notified  the  plaintiffs  to  quit  at  the  end  of  the  second  year ; 
subsequently  the  plaintiffs  sowed  the  crop  of  wheat,  and  the  defendant 
appropriated  it ;  /teld,  that  the  defendant  was  liable  for  the  conversion, 
notice  to  quit  by  the  vendee  being  ineffectual.  Reeder  v.  Sayi'e  (N.  Y.). 
667. 

6k  Nflgligeiioe  —  duty  to  repair  fire-escape.]  A  statute  having  required  the 
owners  of  tenement  houses  to  provide  fire-escapes,  and  keep  them  in 
repair,  under  penalty  for  neglect,  it  is  the  duty  of  such  owners,  as  between 
themselves  and  their  tenants,  and  in  the  absence  of  an  agreement  for 
lepaixB,  to  keep  the  same  in  repair.  McAlpin,  v.  Powell  {J^,  Y.),  555,  and 
note,  563. 

^  .]  A  fire-escape  attached  to  a  tenement  house  consisted  of  a  platform, 

accessible  only  through  a  window,  furnished  with  a  railing  around  the 
oateide,  and  having  at  one  end  a  trap  door,  communicating  by  a  ladder 
with  a  similar  platform  on  the  next  story ;  the  child  of  the  tenant,  ten 
years  old,  who  had  been  sitting  on  the  sill  of  the  open  window,  while  hiB 
father  was  at  work  in  the  same  room,  passed  through  the  window  to  the 
platform,  and  to  the  trap  door,  the  hinges  of  which  being  rusty  and  fast- 
ened only  with  a  small  wire  and  a  string,  gave  way  beneath  him,  and  he 
was  killed.  HM,  that  an  action  of  damages  therefor  would  not  lie  against 
the  owner  of  the  premises,  lb, 

Wght  of  tenant  to  remove  trade  fiactoros  —  renewal  of  term.]  5m  Fix- 
TITRBB,  694 

WlMo  aotkn  lor  qm  and  oooupatlon  does  not  Ueb]    8$e  Action,  58& 

LEGACY. 

See  Will. 

LICENSE. 

Selail  metoliant — druggist]  Where  a  license  is  reqoiied  to  cany  on  the 
bosiness  of  a  druggist,  one  cannot  sell  drugs  and  medicines  under  a  Ueenae 
as  a  retail  merchant.    StaU  v.  Holmee  (La.),  110,  and  nola^  llflL 

LIEN. 
Of  ▼eiMlor.]    8u  Vendor  and  Purchasbr,  828. 

LIGHT. 
HaaeiDtnt  o£]    <8^  Easkicbnt,  lOt 

LIMITATION  OP  ACTIONa 

Im  Pwmumufkm  of  pa3rment.]  A  statute  of  Viiiirinia  preieribsB  a  limltatlflii 
of  twenty  years  in  actions  on  bonds,  and  pr6vides  that  on  bonds  exe- 
cuted before  July  1, 1850,  if   a  cause  of  action  existed  on  that  day,  sa 
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•etion  maj  be  brought  within  twenty  jeara  thereafter.  In  an  aetloa 
brought  in  1869,  on  a  bond  executed  in  1837,  held,  IhAi  the  sUtate  did  not 
change  the  presumption  of  the  common  law  that  a  bond  more  tlian  twentj 
years  old  has  been  paid,  and  in  the  absence  of  evidence  to  rebot  each 
presumption,  the  action  could  not  be  maintained.  Booker  ▼.  Booker  {V^l.), 
401. 

2.  Promise  of  partner  afl«r  dissolatlon.]  A  promise  by  one  partner  after  dis- 
Bolation  of  the  partnership,  and  before  a  suit  is  barred  by  the  statute  of 
limitations  to  pay  a  partnership  debt,  does  not  prevent  the  running  of 
the  statute  as  to  the  other  partners,  although  the  creditor  was  ignorant 
of  the  dissolution.     TtUe  v.  GlemerUa  (Fla.),  709. 

8.  Revivor  of  note  seoured  by  mortgage.]  A  revivor  of  a  note  barred  by  the 
statute  of  limitations  will  revive  a  mortgage  executed  to  secure  it,  so  fu 
as  the  interest  of  the  mortgagor  in  the  premises,  but  not  as  to  a  grantee 
of  the  mortgagor  previous  to  such  revivor.  Sehmueker  v.  Biberi  (Kans.). 
765. 

LOST  PROPERTY. 

Finder  of  lost  bank  note  —  rights  as  against  gratoitoas  hailiwi.]    The  plain- 

tiflT,  having  found  a  bank  note,  deposited  it  for  gratuitous  safe-lLeeping 
with  the  defendant,  from  whose  safe  it  was  stolen  by  burglary ;  Asbi,(l) 
that  in  the  absence  of  any  claim  by  the  rightful  owner  communicated  to 
the  defendant,  the  plaintiff  had  such  an  interest  in  it  as  would  eutltU  him 
to  recover  it  from  the  defendant;  but  (3)  that  the  defendant  was  not  liable 
unless  he  had  been  grossly  negligent  in  his  care  of  the  note.  HauU  v. 
Beaton  (Va.),  380. 

LUNACY. 

Action  for  malioions  pioseoullon  against  one  Instigating  Inqnidtlon  Iai] 
Bee  Malicious  Prosecution,  58. 

See  Inbanitt. 

MALICIOUS  PROSECUTION. 

loqiiisition  of  lunacy.]  An  action  for  damages  will  lie  in  favor  of  one  against 
whom  another,  maliciously  and  witliout  probable  cause,  has  Instituted  or 
instigated  proceedings  to  have  him  declared  insane,  and  after  disehaigs, 
such  plaintiff  may  recover  therein  all  damages  in  excess  of  the  taxable 
costs  of  such  proceedings.    Loekenour  v.  Sidee  (Ind.),  58. 

MANDAMUS. 

1.  For  israe  of  i^fnnotion.]  A  mandamus  will  not  Je  to  eompel  a  Judge  to 
issue  an  injunction.    Siate  ex  rei.  Beebe  v.  The  Judge  (La.X  115. 

A.  Mnnioipal  corporation — oonstmotion  of  pabUo  itraet]  On  an  applka* 
tion  for  a  mandamus,  the  petitioner  averred  that  the  dty  o^  Bridgeport 
for  the  purpose  of  making  a  public  street,  had  taken  land  belonging  to  to 
and  had  also  assessed  her  for  benefits ;  that  sncb  assessment  was  laid  witk 
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a  view  to  and  apon  the  agreement  by  the  city  for  the  restoration  of  certain 
water  rights  of  the  petitioner  which  had  been  impaired  by  flood,  and  their 
preservation  in  the  construction  of  the  street :  tiiat  the  city  neglected  to 
open  the  street ;  and  prayed  that  the  city  he  required  to  open  tlie  street 
in  the  manner  contemplated  by  that  agreement.  Held^  ihut  mandamus 
would  not  lie,  the  light  being  uf  a  private  nature.  Parrott  v.  City  of 
Bridgeport  {Conn),  ^SQ. 

MARINE  INSURANCE. 
/See  Insurancb,  129. 

MARRIAGE. 

mmadnlflnt  marriage  —  how  avoided.]  A  marriage  procured  by  fraud  is  not 
alMolutely  void,  and  can  be  avoided  only  by  the  person  defrauded,  in  his 
life-time.     ToinpperVs  Ex*r8  v.  Tomppert  (Ky.),  197- 

Anta-nnptial  settlement  —  rights  of  creditors.]    See  FnAXTDULEnr  Conyby 
AKCB,  405. 

X>e6d  to  husband  and  wile  —  tenants  by  entireties.]  Se^  Husband  and  Wife, 
64,  and  note,  65. 

Married  woman's  acknowledgment.]    See  Debd,  267. 

Parol  ante-nnptial  agreement]    See  Statute  of  Frauds,  40. 

i&0  Divorce  ;  Husband  and  Wifb. 

MARRIED  WOMAN. 

Xioan  for  benefit  of  separate  estate.]  A  married  woman,  having  a  separate 
estate,  Ixirrowed  money  and  gave  her  notes  therefor,  avowing  that  she 
wanted  the  money  to  pay  interest  on  mortgages  on  lier  separate  estate,  but 
not  charging  her  estate  in  the  notes  themselves:  in  fact  tlie  money  was 
not  used  for  the  benefit  of  her  separate  estate.  Held,  that  her  estate  was 
still  liable  therefor.     Mc  Vey  v.  CatUrell  (N.  Y.),  605. 

MASTER  AND  SERVANT. 

ikgroemant  to  work  land  on  shares  —  tenant  is  a  m«re  employee  —  dl»> 
charge  oL\    See  Landlord  and  Tenant,  98. 

MISTAKE. 

Of  laot  — money  paid  mider,  recoverable.]  Where  one  pays  a  note  under 
the  mistaken  belief  that  he  had  executed  it,  he  may  recover  the  money  so 
paid,  on  discovering  the  mistake.     LetoelUn  v.  Oarrett  (Ind.),  74. 

MORTGAGE. 

2*  Forediosnre  ol  note  last  due  by  holder  of  all —  sabsequent  porohaser.]  A 

mortgagee  foreclosed  his  mortgage  for  the  la.st  mataring  of  several  notes 
which  it  was  executed  to  secure  ;  subsequently  a  third  person  purchased 
the  premises,  without  knowledge  or  notice  that  the  other  notes  were 
nnpaid,  assuming  the  amount  pf  the  mortgage  debt  thus  foreclosed 
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part  of  the  parchase^price,  and  pajiag  the  balance  to  his  grantor ;  kdi, 
that  aa  against  such  purchaser  the  mortgagee  could  uot  again  foreclose  for 
the  residue  of  the  notes.     Minor  v.  UUl  (lud.),  71. 

2i  Pnrchase  of  premises  by  mortgagee  —  effoct  on  debt.]  If  a  mortgagee 
of  land  purchases  the  premises  ou  foreclosure  for  a  sum  equal  to  the 
mortgage  note,  he  thereby  satisfies  the  note,  and  cannot  rescind  the  sale 
and  maintain  an  action  on  the  note.     Hood  v.  Adams  (Mass.),  687. 

Oonveyance  of  land  Bubtject  to  —  liability  of  grantee.]     See  Dbkd,  659. 765. 

Svidence  of  agreement  by  grantee  to  pay.]    See  Evidence,  765. 

Insurance  for  benefit  of  mortgagee.]     See  Insurancb,  647. 

Inaarance  by  mortgagee  of  his  interest  —  money  realized  on  pottoy  does 
not  apply  on  mortgage.]    See  Insurance,  544. 

N^ligence  in  ezecnting.]     See  Neglioknce.  788. 

Bevivor  of  note,  when  revives  mortgage  given  to  lecare  it.]  8ee  LnoTA^ 
TiON  OP  Actions. 

MOTIVE. 
Svidenoe  of^  on  trial  for  murder.]    See  Evidence.  48 

MUNICIPAL  CORPORATION. 

1.  Ii^jury  by  changing  grade  of  street]    Where  a  maoicipal  corporatioD,  Id 

raising  the  natural  grade  of  a  street,  accumulates  earth  upon  the  lot  of 
an  adjacent  owner,  and  thus  injures  his  property,  it  is  liable  in  damtges 
therefor.     HenderthoU  v.  City  of  Ottumwa  (Iowa),  183. 

2.  .]  Where  a  municipal  corporation  bj  raising  the  grade  of  a  street 

destroyed  the  existing  drainage,  and  the  property  of  an  adjoining  land- 
owner was  damaged  by  the  collection  of  surf ace>  water  caused  thereby, 
Juld,  that  the  city  was  liable  in  damages  to  him,  being  bound  to  proTide 
a  temporary  escape  for  the  water,  and  was  not  relieved  by  the  const ractioa 
of  a  culvert  which  at  once  became  stopped  up.  Ros9  v.  City  of  Clinton 
(Iowa),  169. 

Z*  Injunction.]  A  municipal  corporation  proposed  to  change  the  grade  of  one 
of  its  public  streets;  the  work  would  naturally  cause  some  of  the  soil  of 
the  plaintifiTs  adjoining  inclosure  to  cave  into  the  street,  and  some  of  the 
•oil  of  the  street  to  be  accumulated  on  the  inclosure  ;  such  result  could 
only  be  prevented  by  the  erection  of  a  wall  which  the  corporation deciined 
to  build  ;  held,  that  the  work  did  not  involve  the  taking  of  the  plaintifTB 
property,  and  the  injury  being  merely  consequential,  was  presumptively 
covered  by  the  original  taking,  and  an  Injunction  would  not  lie  to  reatiais 
the  prosecution  of  the  grading.  FeilUnfies  v.  City  of  New  Htnen  (Coon.), 
447,  and  note,  457. 

^  Uability  from  iAJury  from  defect  in  itreet]    A  municipal  oorporatkNi, 

having,  by  its  charter,  *'  exclusive  control  and  power  over  its  streets,  alleys 
and  public  grounds  and  highways,"  is  not  subject  to  an  action  by  a  citisen 
who  has  suffered  injury  by  a  negligent  want  of  repair  in  its  street,  uniras 


INDEX.  821 

MUNICIPAL  CORPORATION  —  Continued. 

eoupled  with  such  powers,  is  an  express  or  implied  condition  that  It  shall 
be  liable  for  such  injuries.     City  of  Navasota  v.  Pea/ree  (Tex.).  279. 

ft.  loy  sidewalk.]  A  sidewalk  in  a  city  was  wholly  covered  with  ice  from  one- 
to  three  inches  in  thickness,  uneven  and  irregular  in  surface,  but  in  spots 
smooth  and  slippery  ;  it  had  remained  in  this  condition  for  a  week  ;  the 
ice  was  partially  covered  by  a  light  fall  of  snow  over  night;  no  attempt 
bad  been  made  to  remove  the  ice,  although  the  weather  had  been  mild  ; 
nothing  had  been  placed  on  it  to  render  walking  secure  ;  there  was  a  high 
bank  of  snow  in  the  gutter  along  the  place  in  question,  with  no  opening 
to  allow  passage  into  the  roadway  ;  the  opposite  side  was  repairing,  and 
impassable ;  the  plaintiff,  walking  in  the  day-time  over  the  place  in  ques- 
tion, with  ordinary  care,  fell  and  sustained  injury.  Held,  tliat  the  city 
was  liable  in  damages  therefor.     Dooley  v.  City  of  Meriden  (Conn.),  433. 

6.  Responsibility   for  negligence  of  firemen.]     A  municipal   corporation,. 

required  by  law  to  maintain  a  fire  department,  is  not  liable  for  the  negli* 
gent  couduct  of  its  firemen  in  the  discharge  of  their  duty  ;  and  so,  where 
such  firemen,  while  on  the  way  to  a  fire,  carelessly  ran  upon  and  injured 
a  person,  luld^  that  the  city  was  not  responsible.  Greenwood  v.  Louisville 
(Ky.),  263. 

7.  Responsibility  for  negligence  of  police.]     Police  officers,  appointed  by  a 

city,  in  making  arrests  for  felonies  act  not  as  agents  of  the  city,  but  of 
the  State  ;  and  so,  where  police  otficera  of  a  city  in  arresting  a  woman  for 
infanticide,  conducted  so  carelessly  that  she  died  in  conHequence,  field  that 
the  city  was  not  liable  in  damages.  Pollock's  Administrator  v.  Louismlle 
(Ky.),  260. 

8^  I>nty  to  keep  water  clear  from  obetructiont  at  city  whazl]  The  intestate 
moored  his  vessel,  temporarily  and  not  for  the  purpose  of  unloading,  in 
the  Appomattox  river,  at  the  city  wharf  of  Petersburg,  for  the  use  of 
which  the  city  was  entitled  and  accustomed  to  charge  wharfage ;  on  the 
next  low  water  the  vessel  struck  upon  a  pile,  two  feet  from  the  wharf, 
projecting  two  feet  from  the  bed  of  the  river,  visible  at  low  water,  and 
which  had  been  there  at  least  two  years,  and  was  thereby  sunk  ;  held,  that 
an  action  would  lie  in  favor  of  the  owner  of  the  vessel  against  the  city  for 
each  injury,  notwithstanding  (1)  that  it  was  the  duty  of  the  port-warden  to 
ascertain  and  remove  such  obstructions ;  (2)  that  such  was  also  by  statute 
made  the  duty  of  the  Lower  Appomattox  Company,  a  company  of  which  the 
city  owned  all  the  stock,  and  which  company  had  been  notified  of  thin 
obstrnction  ;  (3)  that  the  Federal  government  had  sometimes  made  appro- 
priations for  the  improvement  of  the  navigation  of  the  river,  and  occasion- 
ally dredged  it ;  and  (4)  that  the  city  received  no  wharfage  in  this  instance, 
and  was  not  accustomed  to  charge  wharfage  except  for  vessels  unloading 
•at  that  wharf.     City  of  PetetsVurg  v.  Applegarth  (Va.),  367. 

Toid  anerament  — recovery  of  money  paid  on.]    Se^  AetaoMMEiST,  ttM. 
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MURDER. 
Svldenoe  on  trial  for.]    See  Eytdbncb,  48. 
Neglect  of  wounds.]    See  Criii inal  Law,  486. 
8elf-defonae  —  retreating.]    See  Criminal  Law. 

NAVIGABLE  WATERa 
See  Fbkrt,  289. 

NEGLIGENCE. 

1.  Qoeitioii  of  £iiot.]  In  an  action  for  damages  sastained  bj  a  person  In  ttylng 
to  get  on  board  a  train  in  motion,  tlie  court  charged,  that  starting  the  tiain 
at  the  instant  of  giving  the  signal  of  departure  was  negligence  on  the 
part  of  the  defendant;  and  that  while  the  attempt  to  board  a  train  mov- 
ing rapidly  would  be  negligence  on  the  part  of  the  plaintiff,  such  an  at> 
tempt,  if  the  traiu  were  moving  slowlj,  would  not  be  negligence  on  his 
part.  Held^  error ;  the  question  was  for  the  jurj^.  Texas  and  Pae^  Bjf. 
Co.  V.  Murphy  (Tex.),  273. 

&  Obsonrlng  view  at  railroad  crossing.]  A  railroad  company  aocumalated  oa 
its  own  land,  near  a  highway  ctt)B8ing,  a  large  quantity  of  stamps  and 
roots,  from  excavations  in  preparing  for  additional  tracks.  In  an  actkm 
on  behalf  of  a  person  killed  by  the  defendant's  train  in  attempting  to  pass 
over  the  crossing,  held,  that  such  accumulation,  although  it  might  iiave 
a  material  bearing  on  the  subject  of  negligence  on  the  part  of  both  parties, 
yet  did  not  in  itself  establish  negligence  on  the  part  of  the  defendant, 
nor  constitute  an  independent  ground  of  recovery.  Cardell  v.  JV.  T.  CerU^ 
etc,,  R.  B,  Co.  (N.  Y.),  550. 

8.  Bzecuting  paper  without  learning  its  contents.]  A  wife  signed  a  mortgage 
on  a  homestead  as  security  for  a  note  made  by  herself  and  her  hasband; 
she  could  read  print  but  a  little,  and  that  only  by  spelling ;  she  coald  not 
write,  nor  read  writing;  she  inquired  of  her  husband  the  natare  of  Ihs 
papers  before  putting  her  mark  to  them,  and  he  told  her  "  it  was  cone  of 
her  business,  it  did  not  amount  to  a  row  of  pins,  it  was  a  note ; "  and  she 
signed  the  mortgage,  without  requiring  it  to  be  read  to  her,  but  belleviiig 
it  was  a  note.  IIM,  that  she  was  negligent,  and  if  deceived,  could  not 
assert  it  against  an  innocent  mortgage.     Roach  v.  Ki,rr  (Kans.),  788. 

By  infiamt  —  measure  of  discretion.]    See  Infancy,  645. 

Dangerons  premises  —  fire  escape.]    See  LandIiORD  and  Tbnant,  055. 

Defect  in  turnpike  —  fright  to  horse.]    See  Hioh  wat,  76. 

Of  city  —  icy  sidewalk.]    See  Municipal  Corporations,  433. 

Of  city  in  keeping  dooks,  pier  or  wharf  free  from  obstmotloak]  Bee  Mun- 
ciPAL  Corporations,  357. 

NEGOTIABLE  INSTRUMENTS. 

X»  Oheok — liability  of  surety  on.]  Where  one  indorses  a  check  as  surety,  Im 
must  be  presumf'd  to  know  that  it  is  not  to  be  used  in  the  osual  mannei; 
but  that  it  i»  to  he  held  for  sometime,  and  he  is  not  released  from  liaUlitj 
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by  the  fact  that  pajment  was  not  demanded  within  a  reaoonahle  time^ 
nnlees  he  also  shows  either  an  extension  of  time  to  the  principal  debtor 
without  his  assent,  or  a  specified  limitation  bj  himself.  Newman  y. 
Kentffman  (La.).  114. 

A.  Oheok— oertification  of —  effect  as  to  indoraer.]  The  certification  of  a  check 
bj  the  drawee,  at  the  request  of  the  indorser,  before  delivery  to  the  holder^ 
does  not  release  the  indorser.     Mutual  Nat,  Bankv,  BotgS  (La.),  126. 

3.  Promissory  note — negotiability  —  stipnlation  in  to  pay  costs  of  snit  on.]  A 
negrotiable  promissory  note  is  not  rendered  non-negotiable  by  the  inser- 
tion of  a  provision  for  payment  of  costs  of  any  suit  thereon,  indnding 
reasonable  attorney  fees.     Beaton  v.  SconiU  (Kans.),779. 

^  NagotiahUity.]  A  statute  placed  negotiable  notes  made  payable  at  a 
bank  and  actually  discounted  by  said  bank,  upon  the  footing  of  foreign 
bills  of  exchange.  IIM,  that  the  footing  of  such  a  note  was  not  affected 
by  the  fact  that  it  was  drawn  for  a  long  time.  Duncan  v.  LauwriiU 
(Ky.),201. 

6.  Transfer  of  note  seemed  by  lien.]  A  promissory  note  given  for  the  purchase- 
•  money  of  land  was  secured  by  a  lien  on  the  land.    Held,  that  a  bona  fide 
purchaser  of  the  note  before  maturity  was  entitled  to  the  benefit  of  the 
lien,  without  regard  to  the  equities  between  the  original  parties,   lb. 

6.  Protest,  when  not  necessary.]  Protest  is  not  essential  to  fix  the  liability 
of  an  indorser,  if  he  has  information  on  the  day  of  maturity,  that  the 
drawer  has  failed  to  pay  the  obligation.  Mutual  Nat,  Bankr,  Botgi 
(La.),  126. 

7-  Notice  of — diligence.]  A  note  was  duly  protested  at  Topeka  on  August  5th 
and  the  bankers,  who  held  the  note  for  collection,  mailed  notice  thereof 
on  that  day  to  the  owners  at  Fort  Scott.  The  latter  on  receiving  the  no- 
tice on  the  7th,  mailed  notice  to  the  indorser  at  Atchinson,  who  re- 
ceived it  on  the  lOtli,  the  0th  being  Sunday  Held,  a  valid  notification, 
although  there  was  a  daily  mail  between  Topeka  and  Atchison,  and  the 
parties  except  the  notary  knew  the  indorser*H  residence,  and  although  the 
exact  hours  of  mailing  and  receiving  the  notices  and  of  the  closing  of  the 
mails  were  not  shown .     Seaton  v .  8eoviU  (Kans . ),  779 . 

8. waiver  of  protest.]    On  the  day  of  the  maturity  of  a  note  the 

indoraers  wrote  on  it :  *'  We  hereby  waive  protest  on  this  note,  and  hold 
ourselves  responsible  for  the  payment  of  the  same,  which  is  hereby 
extended  thirty  days  from  this  date."  Held,  that  this  waived  notice  of 
non-payment  as  well  as  protest  at  the  expiration  of  the  extended  time,  as 
well  as  at  the  original  maturity ;  and,  therefore,  a  bank  intrusted  with  the 
collection  of  the  note  was  not  in  fault  for  not  presenting  and  protesting 
the  same  and  giving  notice  thereof.  Biane  v.  Mutual  Nat,  Bank  (La.), 
119. 

Ol  'When  notice  sufficient.]     A   letter  addressed  by  the   holder  of  a 

promissory  note  to  the  indorser,  describing  the  note,  and  stating  that 
it  had  not  been  paid,  and  that  the  holder  looked  to  him  for  payment,  is 
a  valid  notice  of  dishonor.     Cromer  v.  PUUt  (Mich.),  503,  and  note,  505. 
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NEGOTIABLE  INSTRUMENTS  —  Continued. 

10.  PromiBe  by  indoner.j  A  letter  from  an  indorser  to  the  holder  of  a 
issory  note,  in  an8wer  to  a  demand  of  payment,  stating  that  he  had  not 
expected  to  liave  it  to  pay,  and  that- it  was  impossible  to  pay  it  at  prMent, 
is  not  a  binding  promise  to  pay  the  note.  lb. 

11.  Promisaory  note —  alteration  o£]  Where  one  signed  a  promissory  note  a:« 
surety,  and  added  the  word ''surety  "  to  his  signature,  the  eraaore  of 
that  word  before  indorsement  discharges  him  from  liability.  Jjofub  t. 
Paine  (Iowa),  163. 

12.  .]  A  promissory  note  having  been  indorsed  by  the  payee  and  another, 

the  maker  in  good  faith,  but  without  the  knowledge  or  ooniient  of  the 
indorsers,  inserted  the  name  of  the  second  indorser  as  a  payee  in  the  body 
oi  the  note.  Ileld,  that  this  was  such  an  alteration  as  avoided  the  note,  as 
to  the  indorse rs,  even  in  the  hands  of  an  innocent  holder.  Aldrith  v. 
Smith  {M\c\\.),53Q. 

13. of  note  executed  partly  in  blank.]  Where  one  executes  his  promisscry 

note,  blank  as  to  date,  amount,  time  of  payment  and  name  of  payee,  bat 
containing  a  stipulation  for  *' interest  at  ten  per  cent  per  annom,"  and 
delivers  it  to  another  for  negotiation  for  tlie  benefit  of  the  latter,  the  ItU 
ter  has  authority  to  fill  the  blank,  but  not  to  add  to  the  interest  clause  the 
words  "  after  maturity ; "  and  the  note  will  be  void  in  the  hands  of  a  trans- 
feree having  knowledge  of  the  alteration  as  against  such  maker.  Cobum 
V.  Webb  (Ind.),  15. 

14.  .]  A  promissory  note  having  been  executed  by  a  principal  and  a  surety, 

the  former,  without  the  knowledge  or  authority  of  the  latter,  added  at  the 
end  of  the  note,  which  was  on  interest,  in  a  blank  line,  the  worda  "  inter- 
est to  be  paid  semi-annually,"  and  transferred  it  to  a  bofiafide  purchaser ; 
the  alteration  was  not  clearly  apparent  on  the  face  of  the  note  ;  the  snrety 
on  demand  paid  the  amount  of  the  note  to  the  holder,  without  seeing  Uie 
note,  which  was  sent  to  him  afterward;  on  discovering  his  mistake  he 
sued  the  holder  to  recover  the  amount  so  paid  ;  lield,  (1)  that  the  prin- 
cipal  had  no  implied  authority  as  agent  of  the  surety  to  make  the  aJterar 
tion  ;  but  (2)  that  the  blank  having  been  carelessly  left  by  the  surety  he 
could  not  take  advantage  of  the  alteration  as  against  the  bonafde  par- 
chaser,  and  therefore  could  not  recover.  Blakey  v.  Johnson  (Ky.),  254. 
and  note,  2G0. 

16. by  an  agent.]     Where  a  husband  sells  his  wife's  personal  property* 

and  takes  in  payment  a  note  made  by  several  persons  jointly,  payable  to 
her  order,  and  subsequently  procures  the  signature  of  another  maker, 
without  the  knowledge  or  consent  of  his  wife  or  the  original  maken,AaU, 
(1)  a  material  alteration  which  releases  the  original  makers;  (2)  that  the 
last  signer  is  not  discharged;  (3)  that  the  husband  was  the  a^ent  of  the 
plaintiff,  and  delivering  of  the  note  to  him  by  the  makers  was  a  delivarj 
to  the  plaintiff.     Hamilton  v.  Hooper  (Iowa),  161. 

CRieck  —  certification  of,  after  it  has  be«n  raiaed.]    See  Banks,  92. 

Forged  draft  —  equities  between  two  innooent  anliareiB.]    Sm  BAnkb,  lOS. 

Notes  secured  by  mortgage  —  several  foreolotiire.]    See  Mortgage,  71. 
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NEGOTIABLE  INSTRUMENTS  —  CkmUnued. 
of  <MM  partner  in  non-oommerclal  paxtamnhipm  to  make.]    8ee  Pabt. 

HVB8HIPS,  185. 

Sabrogvtion  among  indorsen  and  tbeir  ■nretlea.'j    See  8ubbooatioh»  887. 

NOTES. 

Afiiiaailon,  labor  by  mistake  on  another's  propertj,  p.  fiSSw 

'Adiilt«ry  and  Fornication,  distinction  between^p.  8ft, 

Altanition  of  notes,  p.  260. 

AMnnlft,  unintentional,  p.  88. 

Oertifioation  of  checks,  p.  96. 

Ctontempt,  p.  752. 

judgments  of,  in  other  States,  p  27. 

franchises,  p.  208. 

Qift  of  bank  deposit,  p.  684. 

Xnsaranoe,  waiver  of  condition  by  knowledgt  of  agent,  p.  870l 

Judicial  sales,  p.  88. 

IJoenae  of  druggist,  p.  118. 

Mortgage,  assumption  of,  by  grantee,  p.  660 

Monlo^Md  corporation,  liability  for  injury  by  changing  grade  of  street,  p.  457. 

Negligence,  liability  of  owner  of  dangerous  premises,  p  562. 

Negotiable  paper,  form  of  notice  of  dishonor,  p.  505. 

Patent  right  notes,  State  regulation  of  form  of,  p.  517. 

Photographs  as  evidence,  p.  319. 

Railroad  company,  common  law  duty  to  give  signals  at  crosangs,  p.  207. 

Recording  of  conveyances,  what  amounts  to  notice,  and  effect  of  mistake 
in,  p.  809. 

p.  5. 

by  entirety,  p.  65. 

Win,  implied  revocation  of,  subsequent  birth,  p.  159 

NOTICE. 
record  of  deed  is  not]    See  Dkbd;  Vbudor  and  FuBCHAflUL 

NUISANCE 

gate.]  The  charter  of  a  plank  road  company  authorized  it  to  build  its 
road  from  a  point  in  the  city  of  Detroit,  and  to  erect  gates  according  to 
their  reasonable  discretion,  subject  to  the  condition  that  none  should  k>e 
placed  in  the  city  ;  afterward  tlie  city  limits  were  so  extended  as  to  include 
a  gate  erected  by  the  company,  field ^  that  the  rights  of  the  company 
ipere  not  thereby  restricttKi.  and  that  the  gate  did  not  thereby  become  a 
nnisance,  Hubject  Uy  injunction  at  the  suit  of  the  State.  Okope  r.  DitiroU 
4MMi  H<meU  Ptank  Rood  Go.  (Mich.),  612.  A 
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NUISANCE  ~  CanHnued. 

By  city — obftnictlon  of  watmr  of  harbor.]    ^800  MmnciPAXt  CoBPOBAnon 

357. 

Failure  of  railroad  to  giva  lignaLi  of  warning.]    8m  Railroad,  2(XL 

OFFICE. 

Diaqnalifioation  from  holding  office  by  reason  of  duelling — ptevioni  ooi^ 
viction.]  Under  the  Constitatioa  and  statutes  of  Virginia  no  peraoo 
who  has  engaged  or  shall  engage  in  a  duel  ia  allowed  to  hold  office.  SM^ 
that  one  who  has  been  so  engaged  may  be  removed  from  office  bj  fiie 
warranto  or  on  information  in  the  nature  of  quo  toarrarUo^  wiihoat  a 
previous  conviction  of  the  offense  in  criminal  prooeedings.  BoffoU  ▼• 
Thomas  (Va.),  835. 

Bond  of  officer  —  liability  of  surety.]    8ee  Bond,  703. 

Recovery  of  reward  by  constable.]    See  Reward,  1. 

PARTNERSHIP. 

1.  Unaathorlzed  note  for  individual  benefit.]  One  partner,  without  the 
knowledge  or  consent  of  his  copartners,  and  not  in  the  partnership  boai- 
nesB,  executed  a  promissory  note  in  his  individual  name,  and  for  his  own 
benefit,  adding  the  firm  name  under  his  own.  There  being  a  cooflict  of 
evidence  whether  the  payee  was  informed,  at  the  time  of  its  negotiation, 
that  it  was  an  individual  transaction;  held^  that  the  jury  might  consider 
the  circumstance  that  the  note  purported  to  be  the  partner's  individual 
obligation,  with  the  firm  name  underneath  his  own,  in  determining  that 
disputed  question  of  fact.    S/iertcood  v.  Snow  (Iowa),  155. 

0  ta  mining  bosiness  —  powers  of  partners  in  non-commercial  pairtnenfaips 
—  right  of  one  partner  to  make  notes  or  drafts.]  A  partnership  was 
formed  by  several,  for  the  purpose  of  carrying  on  the  business  of  mining 
on  lauds  leased  for  that  purpose,  with  power  to  purchase  the  title  to 
mining  lauds  for  the  purposes  of  the  partnership  ;  but  the  articles  pro. 
liibited  any  member  of  the  partnership  from  contracting  any  debt  on 
account  of  the  partnership  without  the  consent  of  all  the  members  ;  one 
of  the  i)artners,  without  the  knowledge  or  consent  of  his  copartners,  par» 
chased  mining  lauds  from  third  parties,  ignorant  of  that  restriction,  and 
in  payment  gave  drafts  in  the  firm  name  upon  one  of  the  other  members, 
who  refused  to  honor  them  ;  in  an  action  by  the  payees  against  the  finut 
held,  (I)  that  the  partnership  was  a  non-commercial  partnership  ;  (3)  the 
power  of  one  partner  to  bind  his  copartners  rests  upon  usage  alone,  and 
does  not  apply  to  non-commercial  partnerships  without  proof  of  uSage 
or  express  authority  ;  (8)  there  is  no  implied  authority  in  such  a  partner. 
ship  to  purchase  lands  for  the  firm ;  (4)  there  being  no  such  usage  or 
authority  shown,  the  payees  could  not  recover  upon  the  drafts  in  person. 
Judge  V.  BranweU  (Ky.).  185. 

8.  Bale  by  partner  of  partnership  goods  in  payment  of  his  private  debt.] 

Where  a  partnership  ha.s  so  intrusted  one  partner  with  the  partnership 
goods  that  he  is  enabled  to  deal  with  them  as  apparently  his  own,  and  to 
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induce  the  pablie  to  believe  them  to  be  bis,  a  sale  by  him  of  each  goods, 
in  payment  of  his  private  debt,  to  one  who  lias  no  knowledge  or  notice 
that  they  are  partDcrship  gooda,  is  valid  as  against  the  partnership  and 
its  creditors.  Locke  v.  Lewis  (Mass.),  631. 
AsrsMDent  to  work  land  on  shares  does  not  constitate.]  See  Landlobd  and 
I'KNAirr,  9a 

iLnrignment  by  one  partner  to  oopartnsrs  of  interest  in  policy.]  See  Insur- 
ANCB,  208. 

nonisa  by  partner  after  dissolation  —  statote  of  Uinitations.]  See  Limita- 
tion of  Actions,  709 

PATE5JT8. 

FSitaiit  right  notes.}  A  statute  requiring  notes  given  for  transfers  of  patent 
rights  to  state  the  paHiicnlar  consideration  is  a  violation  of  the  Federal 
Constitution,  as  conflicting  with  the  exclusive  po\7er  of  Congress  to  regu- 
late patents  and  as  imposing  conditions  on  the  transfer  of  that  kind  of 
property  which  do  not  apply  to  other  kinds.  Oraneon  v.  Smith  (Mich.), 
614,  and  note,  517 

PERJURY. 

Aotion  lor  damages  oooasioned  by  peijury.]  An  action  will  not  lie  for  dam- 
ages which  the  plaintiff  alleges  that  he  has  sustained  because  of  his 
failing  to  recover  in  a  former  suit  solely  in  consequence  of  the  false 
swearing  of  the  defendant  as  a  witness  therein.  Qtuman  v.  Heareep 
(La.),  104. 

PHOTOGRAPHS. 
WlMD  admisafhln  in  evidanoo.]    See  Evidbncb,  815,  and  note,  819. 

PHYSICIAN. 
Xkitj  o^  to  testifpr  as  expert.]    See  Witness.  75. 

PRESCRIPTION. 
SaaeoMnt  of  light  oannot  be  gained  by.]    See  Easement,  lOl 

PRINCIPAL  AND  AGENT. 
See  Aobnct. 

PROTEST. 
See  Negotiable  Instruhents. 

RAILROAD. 

Nnisanoe — ^failure  by  railroad  to  give  signals  of  warning.]  It  is  the  duty  of 
a  railroad  company  to  give  Bignals  of  warning  to  travellers  on  public 
highways  at  crossings,  although  none  are  required  by  statute,  and  au 
habitual  neglect  of  such  duty  is  an  indictable  nuisance.  LouiamUe^  etc, 
R,  B.  Co.  V.  CommonweaUh  (Ky.),  205,  and  note,  207. 

Kagligenoe  in  obstructing  view  at  highway  Grossing.]  See  Nboijoencb.  550. 

See  Carribk. 
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RAPE. 
Otii— iMiti  of  proMontitK  as  to.]    See  Etidxnob,  4Mii 

RATIFICATION. 
By  piiDoipal  of  aoU  of  ag«nt.]    See  Aobnct,  211. 

REGISTRATION. 
See  Dkbd. 

REMOVAL  OP  CAUSES. 
1.  Jmiidiotiott  of  State  court]    On  an  application  to  remoTe  a 

State  to  the  Federal  court,  the  State  court  has  power  to  inquire  Into  the 
truth  of  the  ikcts  alleged  in  the  petition.  Burch  v.  Davenport  amd  A. 
PatU  B,  B,  Co.  (Iowa),  150. 

fl.  Where  there  are  several  defendants.]    Where  there  are  seTeral  dafaad- 

ants,  not  residing  in  the  same  State,  a  cause  cannot  be  removed  on  the 
petition  of  one  who  is  a  citizen  of  another  State  than  that  when  thb 
plaintiffs  reside  and  suit  is  brought,  unless  a  final  determmatioo  can  he 
had  as  to  him  without  the  presence  of  the  other  defendants.  lb. 

8,  Removal  for  prejudice  or  local  inflaenoe.]  The  act  providing  that  a  caow 
may  be  removed  on  the  ground  of  prejudice  or  local  influence  applies oalj 
to  cases  where  one  of  the  parties  is  a  citizen  of  the  State  where  suit  if 
brought,  and  the  adverse  party  is  a  citizen  of  another  State ;  it  does  doi 
apply  where  the  plaintiff  is  a  citizen  of  the  State  where  suit  Is  brought. 
and  the  defendants  are  some  of  them  citizens  of  the  same  and  aoine  ot 
them  citizens  of  another  State.  Jb. 

4.  Jozisdiction  of  State  courts  —  how  long  conthmea.]  Ezdnsive  joiisdietioB 
having  once  attached  as  against  all  the  defendants,  in  the  State  oonrtk  sad 
judgment  liaving  passed  as  to  some  of  them,  jurisdiction  most  oootiBoe 
until  a  complete  determination  of  all  the  issues  between  all  the  partlee; 
jurisdiction  cannot  be  ousted  or  defeated  at  any  subsequent  stage  of  the 
action  by  parties  who  have  appeared  and  submitted  thereto.  Al 

By  foreign  corporatioii.]    See  Corporations,  884. 

REPEAL. 
Bffsot  oif  on  existing  contracts.]    See  Iktbrbst. 

RESIDENCE 
Change  d,  to  avoid  taxes.]     See  Taxation,  650. 

RESTRAINT  OF  TRADE. 
Oovenaat  restricting  use  of  real  estate.]    Soe  Covxhamt,  61& 

REVIEW. 
Of  Judgment  lor  contempt.]    See  Contempt,  471. 

REVOCATION. 
Of  will]     See  Will,  157,  164. 
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REWARD. 

1.  OnL]    Any  person  may  bind  himself  by  a  public  oflbr  of  a  reward  for  the 

arrest  of  a  criminal  offender,  whether  the  offer  is  oral  or  otherwise.  Hw^ 
den,  ▼.  Sougw  (Ind.),  1,  and  note,  5. 

2.  Recoverable  by  special  constable.]     A  regular  constable,  who  has  a  war- 

rant for  such  arrest,  but  who,  relying  upon  the  offer  of  reward,  arrests  the 
offender  outside  his  bailiwick,  cannot  recover  the  reward.  It  is  his  duty  to 
make  the  arrest.  Ih. 

3. .1    Otherwise  as  to  a  special  constable,  holding  a  warrant  directed 

simply  to  any  constable  of  a  county,  and  who  in  like  manner  and  with  the 
like  reliance  makes  the  arrest ;  and  such  special  constable  may  maintain 
an  action  to  recover  the  reward  jointly  with  others  who  assisted  in  the 
aiTCBt.  A 

RIPARIAN  RIGHTS. 
See  FSRRT,  289. 

SALE. 
/SSm  JudiciaIj  Saui. 

SAVINGS  BANKS. 
CHft  ol  dapcMtt.]    Bu  Gift,  577, 680. 

SELF-DEFENSE. 
Bee  Gbiminal  Law. 

SHERIFF. 
Bauutsay  of  reward  by.]  8ee  Reward,  1. 
Sale  lyy— wamntT— nistake.]    8m  Judicial  Salb8»  87 


SHIPS  AND  SHIPPING. 

mrorthiness.]  An  anchor  is  not  necessary  to  the  seaworthiness  of  a  flat 
boat  navigating  the  Mississippi .  Donnally  v.  Merchants'  Mut.  In$.  Co. 
(lift.),  IdO. 

See  Insurance  (Marine). 

SPECIFIC  PERFORMANCE. 

1.  Tender —wahrer.]  In  an  action  by  vendee  to  enforce  specific  performanea 
of  an  agreement  to  convey  real  estate,  the  plaintiff  need  not  aver  tender 
of  performance  if  he  avers  that  the  defendant  had  repudiated  the  con- 
tract, and  expressly  waived  tender.    Martin  v.  MerriU  (Ind.),  45. 

A*  Wile's  refosal  to  convey  —  deoree.]  In  an  action  against  husband  and 
wife,  for  specific  performance  of  an  agreement  to  convey  real  estate,  if 
tlie  wife  plead  her  coverture,  a  decree  may  still  be  rendered  against  the 
hwiband,  conditioned  that  if  the  wife  refuse  to  join  In  the  oonveyanee, 
the  parchase-price  shall  be  diminished  by  the  valne  of  the  wife's  lEfik^  A 

ate  interest.  lb. 
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STATUTE. 
TIOmaL]    See  CoHBTTrDTiONAL  Law,  821. 

STATUTE  OF  FRAUDS. 

PaJTol  ante-nnptial  agreement  —  entirety.]  A  hasband  and  wife,  haTtiif 
orally  agreed  before  marriage  that  the  survivor,  after  marriage,  slionld 
not  claim  any  of  the  estate  left  by  the  decedent ;  field,  in  an  action  by  the 
widow  against  the  hasliand's  administrator  to  recover  the  statutory  allow- 
ance to  a  widow  out  of  a  deceaped  husband's  estate,  that  the  agreement 
was  not  within  the  statute  of  frauds  so  far  as  it  relates  to  provisiona  in 
consideration  of  marriage,  but  otherwise  as  to  the  provisions  of  the  stat- 
ute relating  to  sales  of  real  estate ;  but  that  the  agreement  not  being  sev. 
erable,  could  not  be  enforced  against  the  widow.  BainboU  ▼.  BaaHhA\4l^ 

STATUTE  OF  LIMITATIONS. 
iSM  Limitations  ofActionb. 

STOCKHOLDER. 

See  CORFORATIONB. 

STREETS. 
HmHiohwats;  Municipal  CoRPORATioaB. 

SUBROGATION. 

In  action  on  promiasoiy  note  —  right  of  surety  of  Moond  indocMr  tou]   A 

second  indorser  having  given  an  injunction  bond  in  an  action  on  the  note, 
his  surety  in  that  bond,  who  has  been  compelled  to  pay  the  note,  may 
recover  it  from  the  first  indorser .   Chrisman'e  Adma,  ▼.  Harmon  (Va.)^  387. 

See  Insurancb,  544. 

SUNDAY. 

1.  Iiabor  on — works  of  *'  neoesiity.'']  In  a  statute  f  orUddf  ng  labor  en  8a»> 
day,  except  *'  works  of  charity  or  necessity,"  the  word  "  neeeoilty  *  doM 
not  imply  a  physical  or  absolute  necessity ;  such  labor  as  is  ncctaaaiy  to 
the  accomplishment  of  a  lawful  purpose,  under  the  particnlar  dreoni- 
stances,  is  not  prohibited.     Wilkinson  v.  State  (Ind.),  84. 

2. .]  Where  the  prisoner  had  hauled  to  market  on  Sunday  his  dead- 
ripe  crop  of  watermelons,  which  otherwise  would  have  been  spoUed. 
Jield,  that  this  was  a  work  of  necessity  within  the  meaning  of  the  statote 
pix)hi  biting  labor  on  Sunday,  except  worka  of  charity  or  neoeaei^.  A 

Bzeontloii  of  bond  on.]    iSM  Bond.  640 

SURETY. 

On  bond  of  offioer — ne^eotof  oifaligeo— lUbllit]^  bofondoAdaltam.]  5ii 

Bond,  708. 
On  check —  liahiUty  ol]    See  Nbootiabmi  iNsntOMmTBt  114. 
On  note— discharge  o^  by  alteration.]  See  Nbootiabub  lirflTKlliairii,  VS^/HL 

SeeBonJk 
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TAXATION. 

t»  Of  ohOMB  in  actioii  of  noii-riBiideiit,  left  for  ooUeotioii,  «nd  bonds  for  tani- 
porary  nfe-keeplng.]  Under  a  statute  providing  for  taxation  of  all 
personal  property  witliin  the  State,  owned  by  non-residents,  a  tax  cannot 
'  bo  imposed  on  clioses  in  action,  owned  by  a  non-resident,  and  left  with  an 
attorney  in  the  State  for  collection,  nor  on  municipal  bonds  so  owned  and 
temporarily  on  deposit  in  a  bank  in  the  State  for  safe-keeping.  Herron  ▼. 
Keeran  (Ind.),  87. 

2.  Bzemption  of  church  and  school  property.]  Under  a  statute  exempting 
from  taxation  all  public  libraries,  grounds  and  buildings  of  literary, 
scientific,  benevolent,  agricultural  and  religious  institutions  and  societies, 
devoted  solely  to  the  public  objects  of  these  institutions  not  exceeding  640 
acres  in  extent,  and  not  leased  or  otherwise  used  with  a  view  to  pecuni- 
ary profit,"  held,  that  the  dwellings  of  professors  on  the  grounds  of 
literary  institutions,  and  of  clergymen,  owned  by  religious  societies,  exclu- 
sively so  used,  and  producing  no  income,  are  appropriate  to  the  objects 
'  of  those  institutions  and  societies,  and  exempt  from  taxation.  Tnuteea 
of  Qriswold  College  v.  State  (Iowa),  188. 

8*  Oonstitational  law.]  Such  statute  is  not  in  conflict  with  the  constitu- 
tional provision  that  '*  the  general  aftsembly  shall  make  no  law  respect- 
ing the  establishment  of  religion,  or  prohibiting  the  free  exercise  thereof, 
nor  shall  any  pt$rson  be  compelled  to  attend  any  place  of  worship,  pay 
taxes,  tithes,  or  other  rates,  for  building  or  repairing  places  of  worship, 
or  the  maintenance  of  any  minister  or  ministry."  lb, 

4L  Change  of  residence  to  avoid.]  The  question  of  change  of  domicile,  in 
respect  to  taxation,  is  a  question  of  fact ;  and  if  a  tax  payer  has  actually 
changed  his  domicile,  he  cannot  afterward  be  lawfully  assessed  in  the 
place  from  which  he  has  removed,  although  his  removal  was  for  the  pur- 
pose of  avoiding  or  lessening  the  taxation  of  his  property.  Thayer  v. 
BoHon  (Mass.),  OSa 

Void  assessment  —  recovery  of  money  paid  on.]    See  Assssbmsnt,  fi24. 

TAX  TITLE. 

One  tenant  in  oommon  cannot  acquire  as  against  the  other.]  See  Tenants 
m  Ck>XMOii,  164. 

TENANTS  BT  ENTIRETIES. 

Peed  to  hnshand  and  wife  constitntes.]  See  Husband  and  Wifb,  64,  and 
note,  65. 

TENANTS  IN  OOMMON. 

One  tenant  oamiot  aoqalre  tax  title  as  against  the  other.]  One  of  two  own- 
ers  of  the  same  real  estate  cannot  defeat  the  title  of  his  co-tenant  by  the 
purchase  of  a  tax  title ;  his  purchase  of  it  is  In  tmst  for  his  oo-tenanl 
FaXUm  ▼.  Chidetter  (Iowa),  164. 

TREATY. 
iSM  BxTEADinon. 
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TRIAL. 
Comment  on  omiMrion  of  priaonsr  to  testily  in  hie  own  bdiaH]    8e$  Win 

NB88,  19. 

Comment  by  oonrt  on  priioner's  testimony.]    See  Witnbss,  44. 

Comments  of  coansel  on  appearance  of  prisoner  while  testifying.]  See  Wit- 
ness, 57. 

Commnnioation  with  Jory  by  Judge  after  their  retirement.]    See  Jubt,  MO. 

TRUST. 
jSSmGift. 

TURNPIKE. 
Deieot  in — liability  of  company.]    See  Hiohwat,  76. 

USURY. 

See  Intbrbst. 

VENDOR  AND  PURCHASER. 

1.  ▼•ndor's  lien  —  seomity.]    Althoagh  taking  secarity  for  the  pajment  ol 

the  purchase-prioe  of  land  raises  a  presamption  that  the  Tendor  has  waived 
his  lien  therefor,  yet  this  presamption  may  be  rebatted  bj  eirenmstaooes 
'showing  an  intention  to  preserve  the  lien.     WiUie  ▼.  Oaif  (Tex.),  888. 

2.  Recitals  —  notice.]    A  grantee  is  held  to  have  notice  of  all  facts  recited  ia 

his  deed.  Ih. 

3.  .]   Where  a  recorded  deed  recited  that  the  consideration  '*  was  seeared  " 

to  he  paid  by  the  grantee,  it  was  held  tliat  one  who  claimed  title  under  him 
was  thereby  notified  that  the  parchase-prioe  had  not  been  paid,  and  be 
was  put  on  inquiry,  and  could  not  take  the  land  divested  of  the  vendor's 
lien.  Ih. 

4L  Record  of  deed  when  not  notice — knowledge  of  agent]  The  general 
superintendent  of  a  corporation  conveyed  to  it,  with  warranty,  lands 
which  he  had  purchased  in  his  own  interest,  and  which  were  subject  to 
a  lease  executed  by  a  prior  vendor,  of  which  the  superintendent  hsd 
actual  notice  when  he  purchased,  and  which  was  recorded,  but  not 
acknowledged  and  certified  as  required  by  law.  Hddt  (1)  that  the  knowl- 
edge of  the  superintendent  could  not  be  imputed  to  the  corporation,  and 
(0)  that  this  record  was  not  notice  to  the  corporation.  WUkenham  v. 
OMcago  Zinc  Go,  (Kans.),  784. 

OoBvvyaaoo  of  land  saldeot  to  a  mortgage  *—  Habilifty  of  pnrnhMir.]  Bt$ 
Deed,  669,  and  note,  660. 

WAGER  CONTRACTS. 
See  Contracts,  678. 

WAIVER. 
iSis  iNiUBAirom 
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WARRANTY. 
Ib  aotlGii  lor  ti'— cih  of  cowtaataOu  o£]    See  Damaoeb,  13BL 
Not  tmpltiid  on  ihariflPi  sale.]    See  Judiciai.  Salbs,  87. 

WATER  AND  WATER-OOURSK 
UvanrioB  o^  Inio  hli^iwmy.]    See  Highway,  483 

See  Fbbrt,  289. 

WILL. 

!•  fmpHiwl  rvvooation  by  ralMeqiieiit  bizth  of  childron.]  A  tesUtor,  Iiat* 
iog  two  cUlldren,  beqaeatUed  all  his  estate  to  his  wife  ;  twootberehlldrai 
were  aabaeqaentlj  born  to  him.  Ileid,  that  this  revolted  the  will  at  oom- 
mon  law.    Negue  v.  Negue  (Iowa),  157,  and  note,  159. 

ft. b]  A  will.  Dot  providing  for  children  of  the  testator  subsequently  to  be 

bom,  is  levoked  in  law,  pro  tanto,  bj  the  subsequent  birth  of  a  child  to 
the  testator  in  his  life-time,  despite  a  statute  providing  that  it  can  be 
revoked  only  by  cancellation,  destruction,  or  the  execution  of  a  subse- 
quent will.    FaUoi^  V.  OhideeUr  (Iowa),  164. 

8.  TlUe  mder  imralld  wilL]  A  will  does  not  determine  the  title  to  property 
devised  by  it ;  so,  where  one  purchases  property  devised  to  his  grantor  by 
an  invalid  will,  he  does  not  occupy  the  position  of  a  bona  fide  purchaser 
without  notice,  as  to  the  lawful  heir.  lb» 

4.  Iiegaciy,  wlien  revoked  by  subaeqnent  clanseb]  A  clear  and  absolute  gift 
under  one  clause  of  a  will  is  not  limited  by  a  subsequent  clause  except 
by  the  employment  of  clear  and  explicit  terms.  Barkedale  v.  WMts  (Va.), 
844. 

ft. .]    A  testator  bequeathed  certain  property  to  his  daughters  and  their 

beira  forever;  in  a  subsequent  clause  he  **  loaned  "  the  residuum  of  his 
estate  to  the  same  children  for  life,  with  remainder  to  their  children,  pro- 
viding that  if  any  of  his  said  cliildren  should  die  without  an  heir  of  the 
body, "  all  the  property  loaned  or  given  them  "  should  go  to  his  grand- 
children. Held^  that  this  limitation  applied  to  the  residuum  and  not  to 
the  previous  gifts,  lb, 

C;  Uooertainty  — oharltaUe  uses.]  A  residuary  devise  and  bequest  to  a  trus- 
tee "  for  any  and  all  benevolent  purposes  that  he  may  see  fit,"  is  void  for 
uncertainty  at  common  law,  and  is  not  within  tlie  statute  authorialDg 
grants  for  ehariiable  uses     Adye  v.  Smith  (Oonn.),  484. 

WITNESS. 

I*  Oonment  on  omission  of  prisoner  to  testify  in  his  own  behall]  When  the 
prosecnting  attorney,  on  the  trial  of  an  indictment,  commented  on  the 
omission  of  the  prisoner  to  testify  in  his  own  behalf,  a  new  trial  will  be 
granted  in  case  of  conviction,  notwithstanding  the  court,  on  the  prisoner's 
objecting,  had  checked  the  attorney  in  his  remarks,  and  instructed  the 
Jury  to  pay  no  attention  to  what  had  been  said.    Long  v.  State  (Ind.),  19. 
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WITI9ESS  ~>  Continued, 

%  Oommeni  by  ooort  on  priJKmer^  testimony.]  On  tlie  trial  of  an  ladled' 
ment,  where  llie  prisoDer  has  teatified  to  material  mattera  in  hia  own 
behalf,  it  is  error  for  the  jadge  to  instruct  the  jary  that  **  one  iotemted 
will  not  usaallj  be  as  honest  and  candid  aa  one  not  so."  Vtatch  y.  7%e 
State  (Ind.X  44. 

3.  Comments  of  oonnsel  on  appearance  of  prisoner  while  testi^ringi]  On  the 

trial  of  an  indictment,  the  prisoner  liaving  teatified  on  his  own  be]ialf,ilie 
prosecuting  attorney  was  permitted,  in  addressing  the  Jarj,  to  comment 
,      on  his  appearance  while  testifjing.      Held,  no  error.     Hvber  v.  8UU 
(Ind.),  57. 

4L  Physioian  as  —  dnty  to  testify  to  matters  -of  pminsrional  opfaiioB.]    A 

physician  is  not  punishable  for  contempt  in  refusing  to  testiiy  as  aa 
expert,  in  a  criminal  case,  without  being  paid  aa  for  a  professional  opia- 
ion.    Bucliman  ▼.  Tlie  8taU  (Ind.),  75. 

5.  At  what  age  may  testily.]    Although  a  child  nnder  fourteen  years  of  Mgb 

will  not  be  presumed  to  have  sufficient  understanding  to  testify,  yet  the 
law  fixes  no  precise  age  when  a  witness  shall  be  excluded.  The  admis- 
sion or  rejection  of  a  witness  nnder  fourteen  is  discretionary,  and  a  ooo- 
▼iction  will  not  be  reversed  because  a  witness  six  years  of  age  was  per. 
mitted  to  testify  against  the  prisoner.     State  v.  Richie  (La.),  100. 

6.  Hnaband  and  wife.]    A  statute  removing  the  disability  of  witnesses  oa 

the  ground  of  interest  does  not  render  husband  and  wife  competent  wit^ 
nesses,  the  one  for  or  against  the  other,  even  as  to  matters  not  oonfidea- 
tial.     Oee  v.  Scott  (Tex.),  331. 

7.  Impeachment  oL]    One  of  two  indicted  persons,  testifying  on  behalf  of  Ui 

oo^efendant,  is  subject  to  impeachment  like  any  other  witness.  Slaie  ▼. 
Hardin  (Iowa),  174. 

Indirect  impeachment  of —  evidence  of  reputation.]    See  Bviimci^  86QL 

WORDa 
**  Adultery."]    See  Diyobcb,  21,  and  note,  32. 
^  Benevolent*'  ]    See  Will,  424. 
**  Fornication."]    See  Ditorce,  21,  and  note,  82. 
*^  I<andB  and  tenementa."]    See  CoRFORiLTiON,  700. 
"  Necessity."]    See  Sunday,  81 
■*  Tools."  ]    See  Inbubakob,  671 

WRIT  OF  ERROR, 
lb  review  a4jQdioalion  for  contempt]    See  OovxailR;  4SL 
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